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IK 

IN   THE     .  •       '. . 

£L£y£in^f^?£AR  OF  THE  REIGN  OP  VICTORIA 


Jfitftiaelraas  €tm. 


Borough  of  Bewdlkt. 

EDWARD  PALMER,  Appellant,  CHARLES  ALLEN,  Respondent 
CHARLES  WATSON,  Appellant,  WILLIAM  COTTON,  Respondent. 
CHARLES  WATSON,  Appellant,  FRANCIS  PITT,  Respondent. 

Nov.  11. 

The  court  will  not  permit  paper-books  on  appeals  under  the  7  &  8  Vict.  c.  18,  to  be  delivered 
after  the  proper  time,  without  an  affidavit  assigning  some  sufficient  excuse  for  the  default. 

The  confusion  resulting  from  the  transfer  of  the  attorney*s  business  about  the  time  when  the 
paper-books  should  have  been  delivered,  was  held  a  sufficient  excuse  on  the  appellant's  part 
for  their  non-delivery  in  due  time, — no  books  having  been  delivered  by  the  respondent. 

The  decision  of  the  revising  barrister  was  not  given  until  Saturday,  the  30th  of  October.  The 
notice  to  the  respondent,  under  the  6  &  7  Vict.  c.  18,  s.  62,  was  served  on  Tuesday,  the  2d 
of  November,  the  first  day  appointed  for  hearing  the  appeals  being  the  11th : — Held,  that  the 
case  was  within  the  proviso  in  s.  64,  empowering  the  court  to  postpone  the  hearing  where 
there  has  not  been  reasonable  time  to  give  the  notice. 

No  paper-books  having  been  delivered  to  the  jndges  in  these  appeals, 
which  were  numbered  respectively  7,  8,  and  9,  in  the  list, 

*6rray,  on  behalf  of  the  appellants,  now,  on  the  first  day  ap-  p^g 
pointed  for  hearing  the  appeals,  asked  leave  to  deliver  the  books  •" 
nunc  pro  tunc.     He  was  not  furnished  with  any  affidavit  to  account  for 
or  excuse  the  neglect  to  deliver  them  in  due  time. 

VfiLDB,  C.  J.     This  application  involves  a  question  of  very  considera- 
ble importance.   The  judgment  of  the  revising  barrister  upon  the  validity 


2  Palmer,  App.,  Allen,  Resp.  M.  T.  1847. 

of  claims  and  objections,  is,  by  the  41st  section  of  the  6  &  7  Vict.  c.  18, 
unless  appealed  from,  as  directed  by  s.  42-,.and  unless  the  appeal  is  pro- 
secuted in  the  manner  directed  by  some  suhBequent  sections,(a)  declared 
to  be  final.  The  60th  section,  which  ]9fescribes  the  practice  to  be 
observed  upon  the  hearing  of  appeals,  expressly  enacts  *'  that  all  appeals 
or  matters  of  appeal  from  or  in  rei^^ei  of  any  decision  of  any  revising 
barrister,  entertained  in  mannjesr  tHdr'einbefore  mentioned,  shall  be  prose- 
cuteft,  heard,  and  determined  ix)  jand  by  Her  Majesty's  court  of  Common 
Pleas  at  Westminster,  according  to  the  ordinary  rules  and  practice  of 
that  court  with  respect  to*  special  cases,  so  far  as  the  same  may  be  appli- 
cable, and  not  inconsistent  with  the  provisions  of  the  act,  or  in  such 
manner  and  form*,  ^fid  subject  to  such  rules  and  regulations,  as  the  said 
court,  from  tin;^e>  £»  time,  by  any  rule  or  order  made  for  regulating  the 
practice  and*. proceedings  in  such  appeals,  shall  order  and  direct."  The 
statute,  tbeV^fore,  refers  to  a  known  existing  practice  with  respect  to  spe- 
cial case^v  which  requires  them  to  be  delivered  four  days  before  the  day  of 
hearing :  and  the  court  has  seen  no  reason,  since*  it  has  been  called  upon 
to  exercise  the  jurisdiction  conferred  upon  it  by  this  statute,  to  make  any 
special  rules  for  regulating  the  proceedings*  on  these  appeals.  Then,  the 
*3"i  appeal  being  *given  only  subject  to  these  conditions,  without  any 
excuse  assigned,  we  are  asked  to  depart  from  the  ordinary  practice 
Now,  when  the  practice  of  the  court  upon  the  subject  is  so  well  knowi 
as  to  be  referred  to  in  an  act  of  parliament  creating  a  new  jurisdiction. 
I  think  the  court  would  not  be  justified  in  entertaining  the  application, 
in  the  absence  of  some  reasonable  explanation  to  justify  a  departure 
from  the  ordinary  course.  Shortly  after  the  act  came  into  operation,  the 
court  did,  indeed,  think  fit,  in  one  or  two  instances,  to  relax  the  rule,  in 
consideration  of  the  parties'  supposed  ignorance  of  the  practice.(6)  But 
I  own  I  think  ignorance  of  a  practice  so  well  known,,  affords  no  excuse : 
the  •  parties  are  bound  to  inform  themselves  of  it.  I  am,  therefore,  not 
disposed  in  this  case  to  make  any  order. 

,CoLTMAN,  J.  I  am  of  the  same  opinion  with  regard  to  the  receiving 
the  paper-books.  What  the  effect  may  be' when  we  arrive  at  the  cases  in 
their  order,  I  reserve  for  future  consideration. 

Ghray  took  nothing. 

Nov.  15. —  Whateley^  on  a  subsequent  day,  moved  that  the  appeals 
might  be  heard,  notwithstanding  the  omission  to  comply  with  the  direc- 
tions of  the  statute  in  this  respect.     He  produced  an  affidavit  staring 
i^A-t  that  the  attorney  *in  the  country  who  had  conducted  the  case  on 
behalf  of  the  appellants,  and  served  the  notices  required  by  the  42d 

(a;  £ee  sections  42,  43,  44,  45,  60,  62,  64,  65. 

(&)  Vide  Croucher,  app.,  BroiDne,  resp.,  1  Lutw.  Reg.  Cas.  303 ;  Elliot  v.  The  Ovenee^t  of 
St.  Mary  Within^  4  C.  B.  76,  1  Lutw.  Reg.  Cas.  508 ;  Busker,  app.,  Thompson,  resp.,  1  1  utw. 
Reg.  Cas.  509,  n. ;  Pring,  app.,  Estcourt,  reap.,  4  C.  B.  73, 1  Lutw.  Reg.  Cas.  509,  n. ;  iVtdk«, 
app.,  Fidd,  resp.,  1  Lutw.  Reg.  Cas.  509,  n. 
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and  62d  sections  of  the  6  &  7  Vict.  c.  18,  relinqtushed  the  manage- 
ment of  his  business  in  London  to  an  agent  on  the  first  day  of  term ;  and 
that  each  of  them  had  erroneously  supposed  that  the  paper-books  had 
been  duly  delivered  by  the  other  of  them.  He  submitted  that  the  ap- 
pellant and  respondent  being  in  pari  delicto^  the  excuse  was  sufficient ; 
that  the  practice  with  respect  to  the  delivery  of  paper-books,  in  ordi- 
nary cases,  was,  that  two  should  be  delivered  by  each  party — ^that,  if  one 
made  default,  the  other  might  deliver  the  whole  four,  and  the  party  in 
default  was  not  allowed  to  be  heard  until  he  had  paid,  or  deposited  with 
the  master  a  sum  sufficient  to  pay  the  costs  of  the  copies  delivered  by 
his  opponent, — ^and  that,  where  neither  party  had  delivered  books  in 
time,  the  case  was  placed  at  the  bottom  of  the  paper.  He  referred  to 
Abraham  v.  Cook,  S  Dowl.  P.  C,  215.(a) 

♦WiLDB,  C.  J.  The  legislature  has  thought  it  necessary  that  these  p^^ 
appeals  should  be  heard  and  decided  promptly  and  without  delay.  *- 
The  court  is  by  s.  63  directed  to  appoint  such  days  for  that  purpose  as 
it  may  think  fit  and  necessary,  but  "  as  early  as  conveniently  may  be." 
The  jurisdiction  created  by  this  act  of  parliament  has  been  long  enough 
in  existence  to  enable  all  parties  interested  to  become  acquainted  with 
the  practice.  Ignorance  is  no  excuse.  This  case  might  have  been 
arrived, at  on  the  first  day  appointed  for  the  hearing  of  these  appeals;  and, 
in  that  case,  it  would  have  been  manifestly  inconvenient  to  have  allowed 
it  to  go  over.  Some  excuse  is  clearly  necessary.  But  I  incline  to  think, 
that,  as  we  have  not  yet  reached  the  case,  the  excuse  assigned  may 
reasonably  be  allowed  to  prevail. 

The  rest  of  the  Court  concurring,  the  paper-books  were  received. 

Nov.  18. — On  a  subsequent  day,  the  case  of  Palmer^  app.,  AUen, 
resp.,  being  called  on, 

Bylen,  Serjt.,  for  the  respondent,  objected  that  the  appellant  was  not 
in  a  situation  to  be  heard,  inasmuch  as  no  due  notice  of  his  intention 
to  prosecute  the  appeal  had  been  given  or  sent  to  the  respondent  ten 
days  before  the  day  appointed  for  the  hearing,  pursuant  to  the  6  &  7 
Vict.  c.  18,  ss.  62,  64.  He  produced  an  affidavit,  which  stated  that  the 
case  was  settled  and  signed  by  the  revising  barrister,  and  the  notice  of 

(a)  By  rale  of  Hilary  term,  4  W.  4,  r.  7,  it  is  provided,  that  *'  four  clear  days  before  the  day 
appointed  for  argument,  the  plaintiff  shall  deliver  copies  of  the  demizrrcr-book,  special  case,  or 
special  verdict,  to  the  lord  chief  justice  of  the  King^s  Bench  or  Common  Pleas,  or  lord  chief 
baron,  as  the  case  rosy  be,  and  the  senior  judge  of  the  court  in  which  the  action  is  brought ; 
ftDd  the  defendant  shall  deliver  copies  to  the  other  two  judges  of  the  court  next  in  seniority  ; 
and,  in  default  thereof  by  either  party,  the  other  party  may,  on  the  day  following,  deliver  such 
eopies  as  ought  to  have  been  so  delivered  by  the  party  making  default ;  and  the  party  making 
default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with  the  clerk 
of  the  rules  in  the  King^s  Bench  and  Exchequer,  or  the  secondary  in  the  Common  Pleas,  ab 
the  case  may  be,t  a  sufficient  sum  to  pay  for  such  copies.** 

See  Allen,  app.,  Waterhouge,  resp.,  7  Scott,  N.  R.  485,  1  Lutw.  Reg.  Cas.  93,  n.  (a),  S.  C 
(per  nom.  Cotfer,  app.,  Coatet,  resp.),  5  M.  &  G.  98. 

t  Now,  since  the  statute  7  W.  4  &  1  Vict.  c.  30,  with  one  of  the  masters  of  either  court 
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appeal  at  the  foot  thereof  signed  by  the  appellant,  before  two  o'clock 
on  the  afternoon  of  the  30th  of  October  last ;  that  the  respondent 
^/>-|  resided  in  Bewdley,  where  the  court  was  *held,  and  was  present 

-'  when  the  case  was  settled  and  signed :  and  that  no  notice  was  served 
upon  him  until  the  2d  of  November  instant. 

Whateley  and  Ghrayj  for  the  appellant,  submitted,  that,  as  the  judg- 
ment to  be  appealed  against  was  not  pronounced  until  Saturday,  the  30th 
of  October,  and  the  day  appointed  for  hearing  the  appeals  was  jQxed  for 
the  11th  of  November,  it  was  impossible  for  the  appellant  literally  to 
comply  with  the  statute ;  (a)  and  therefore  that  the  case  was  within 
the  proviso  in  s.  64, — "that,  if  it  shall  appear  to  the  said  court 
[of  Common  Pleas]  that  there  has  not  been  reasonable  time  to  give 
or  send  such  notice  in  any  case,  it  shall  be  lawful  for  the  said  court 
to  postpone  the  hearing  of  the  appeal  in  such  case,  as  to  the  said 
court  shall  seem  meet."  He  produced  an  affidavit  stating,  that  the 
attorney  for  the  appellant,  immediately  on  leaving  the  court,  on  Saturday, 
the  30th  of  October,  prepared  a  notice  of  the  appellant's  intention  to 
prosecute  the  appeal,  and  sent  his  clerk  to  get  it  signed ;  but  that,  the 
appellant  having  then  left  Bewdley,  and  being  absent  from  home  during 
the  whole  of  the  following  Monday,  the  clerk  was  unable  to  meet  with 
him  until  seven  o'clock  on  the  Tuesday  morning ;  and  that  the  notice 
was  personally  served  on  the  respondent  by  eight  o'clock  in  the  morning 
of  the  last-mentioned  day. 

Wilde,  G.  J.  It  appears  to  us,  that,  regard  being  had  to  the  nature 
of  the  business  to  be  done,  and  the  lateness  of  the  period  at  which  the 
decision  of  the  revising  barrister  was  pronounced,  there  has  not  in  this 
case  been  reasonable  time  to  give  the  notice  required  by  the  statute  to 
bo.  served  on  the  respondent,  and  therefore  that  the  case  falls  within  the 
proviso  referred  to. 

*Byle8j  Serjt.,  wished  to  be  understood  as  having  appeared  only 

-*  for  the  purpose  of  objecting  to  the  notice. 

Per  curiam.  If  you  appear  for  the  purpose  of  objecting  to  the  notice, 
you  appear  with  all  the  consequences  resulting  from  so  doing.  We  can- 
not hear  of  a  limited  appearance.(i) 

ByleSy  Serjt.,  then  prayed  that  the  case  might  be  adjourned. 

The  case  was  argued  in  Hilary  term,  1848,  and  the  court  took  time  to 
consider.  No  judgment  has  yet  (Trinity  vacation,  1848)  been  pro- 
nounced. 

(a)  Vide  JVbnjn,  app.,  The  Tmen-Clerh  of  Sali$htry,  reap.,  4  C.  B.  32,  1  Latw.  Reg.  Cas. 

5;j8. 

(b)  But  see  Graver,  app.,  Bontemi,  resp.,  4  C.  B.  70,  1  Lutw.  Reg.  Ca«.  544.  In  the  present 
case,  the  notice  having  been  held  sufficient,  it  is  difficult  to  discover  the  reason  of  the  proposed 
reservation. 
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County  of  Northampton,  Soi^thern  Division. 

EDMUND  SINGER  BURTON,  Appellant,  THOMAS  ORTON 
GERY,  Respondent.     Nov.  11. 

One  who  is  on  the  regieter  as  entitled  to  vote  for  a  county  in  respect  ot  an  occupation  of  land 
above  50r  a  yeviy  but  who  ceaaes  to  occupy  the  «<>me  land,  and  enters  upon  the  occupation 
of  &lher  land,  within  the  twelve  months  next  preceding  the  3l8t  of  July,  does  not  "retain 
the  Bome  qualificatiott  as  described  in  such  register,**  within  the  meaning  of  the  6  &  7  Vict, 
c.  18,  s.  4, — although  the  description  in  the  register  be  general,  and  sufficiently  large  to  em- 
brace either  occupation ;  and  therefore  he  is  bound,  under  sect.  73,  to  send  in  a  new  claim 
in  respect  of  such  substituted  occupation. 

Edmund  Singbr  Burton  objected  to  the  name  of  David  Attfield  being 
retained  on  the  list  of  voters  for  the  parish  of  Cold  Ashby,  in  the  southern 
division  of  the  county  of  Northampton. 

*The  name  of  David  AttJGeld  stood  thus  on  the  register : —  [*8 


Cbriatian  Name  and 
Surname    of    each 
Voter  at  foil  length. 

Place  of  Abode. 

Nature  of 
Qualification. 

Si  reel,  &c.,  where 
Property  tit  oaf  e, 
&c. 

David  Attfield. 

Cold  Ashby. 

Occupier  of  Land 
above  50/. 

Own  Occupa- 
tion, (a) 

David  Attfield,  being  sworn,  stated,(i)  that,  during  the  twelve  months 
of  his  occupancy,  he  had  held  a  farm  of  Mr.  Loveday,  of  sufiicient  value, 
up  to  Lady-day,  1847,  when  he  left  it.  At  Mijchaelmas,  1846,  he  took 
another  farm  of  Dr.  Walker,  also  of  suflScient  value,  in  the  same  parish, 
which  (October  7th,  1847)  he  still  held.  He  had  not  made  any  new 
claim. 

The  question  for  the  consideration  of  the  revising  barrister,  was,  whe- 
ther the  claim  already  on  the  register  was  sufficient  to  entitle  him  to  vote 
in  respect  of  successive  occupations. 

In  support  of  his  argument  against  the  vote  of  Attfield,  Burton  cited 
the  case  of  Bartlett,  app.,  Oibbs^  resp.,  5  M.  &  G.  81,  7  Scott,  N.  R. 
609,  1  Lutw.  Reg,  Cas.  78. 

The  revising  barrister  was  of  opinion  that  the  qualification  of  David 
Attfield  was  sufficiently  described  in  the  list,  there  having  been  no  hiatus 
between  the  said  occupations ;  and  that  it  was  not  necessary  for  him  to 
send  in  a  new  claim ;  and  that  the  case  of  Bartletty  app.,  Gibbs,  resp., 
did  not  apply :  and  he  accordingly  retained  the  name  of  David  Attfield 
on  the  list  of  voters. 

*Humfreyy  for  the  appellant.     The  qualification  of  Attfield  is,  in 


one  sense,  properly  described.     But,  having  ceased  to  hold  the  land 


[*9 


(a)  Quare  as  to  the  sufficiency  of  this  description  of  the  property,  where  the  nature*  of  the 
qualification  renders  such  a  description  nugatory,  if  not  evasive. 

(6)  Here,  the  revising  barrister  sets  out  the  evidence,  instead  of  stating  the  conclusion  of  fact 
drawn  by  him  from  the  evidence ;  which  is  pointed  out  to  be  the  proper  course,  in  PittSt  app., 
Smedley,  resp.,  7  M.  &  G.  85,  8  Scott,  N.  R.  907,  1  Lutw.  Reg.  Cas.  196. 
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in  respect  of  which  his  right  to  be  upon  the  register  accrued,  the  question 
is,  whether  he  has  not  ceased  to  retain  the  %ame  qualification  as  is 
described  in  the  register.  The  case  of  Bartlett,  app.,  Qibbs,  resp.,  is 
very  closely  applicable.  That  was  the  case  of  a  borough  voter,  whose 
qualification  consisted  of  the  occupation  of  two  houses  in  succession ;  and 
the  court  held,  under  the  28th  section  of  the  2  W.  4,  c.  45,  that  the  party 
ought  to  be  registered  in  respect  of  all  the  premises  occupied  by  him  in 
succession, — so  as  to  enable  an  objector  to  know  what  qualification  is 
relied  on,  and  to  see  whether  or  not  it  is  sufficient.  [Maule,  J.  K 
both  houses  there  had .  been  situate  in  East  Street,  the  two  cases  would 
have  been  exactly  alike.]  If  this  party  had  sent  in  a  new  claim,  as  he 
was  bound  to  do  under  the  6  &  7  Vict.  c.  18.  s.  4  (a),  he  could  not  have 
sent  it  *in  for  Walker's  farm  only:  and  it  is  quite  clear  that  he 
-I  could  not  couple  the  two  together ;  for,  in  the  case  of  Gachbi/y 
app.,  Barrow,  resp.,  7  M.  &  G.  21,  8  Scott,  N.  R.  799,  1  Lutw.  Reg. 
Cas.  142,  it  was  held,  that,  to  entitle  a  party  to  a  vote  for  the  county, 
under  the  2  W.  4,  c.  45,  s.  20,  as  a  tenant  from  year  to  year  of  "  lands 
or  tenements  for  which  he  is  liable  to  a  yearly  rent  of  not  less  than  50L" 
such  liability  must  arise  out  of  a  single  contract  of  tenancy. 

0;  ffayes,  for  the  respondent.  Crodsby,  app.,  Barrow^  resp.,  was  not 
a  case  of  successive  occupations :  and  in  Bartlett,  app.,  Gibbs,  resp., 
the  party's  qualification  was  misdescribed.  Here,  the  description  of  the 
qualification  is  clearly  sufficient :  "  land  "  embraces  lands  lying  in  different 
parts  of  the  parish.  [Maule,  J.  Ko  doubt,  the  description  here  is 
applicable  equally  to  either  occupation.  But  the  question  is,  whether  the 
party  retains  the  same  qtialificationJ]  The  words  of  the  4th  section  are, 
"  shall  not  retain  the  same  qualification,  or  continue  in  the  same  place  of 
abode,  as  described  in  such  register."  That  this  party  is  entitled  to  be 
registered  is  quite  clear.  The  73d  section  of  the  6  &  7  Vict.  c.  18,  declares 
and  enacts  ^^  that  the  lands  and  tenements  in  respec^of  the  occupation  of 
which  at  a  yearly  rent  of  not  less  than  50Z.,  any  person  shall  be  so  entitled 
to  be  registered  in  any  year,  and  to  vote  in  the  election  of  a  knight  or  knights 

(a)  Which  enacts  "  that  the  overseers  of  the  poor  of  every  parish  and  township,  shall,  on  or 
before  the  20th  day  of  June  in  every  year,  publish  a  notice,  according  to  the  form  numbered  2 
in  the  schedule  (A),  having  first  signed  the  same,  requiring  all  persons  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the  shire  to  serve  in  parliament  in  respect  of  any  property 
situate  wholly  or  in  part  within  such  parish  or  township,  who  shall  not  be  upon  the  register  of 
voters  then  in  force,  and  also  all  persons  so  entitled  as  aforesaid,  who,  being  upon  Much  register^ 
$hall  not  retain^  the  iame  qualification,  or  continue  in  the  same  place  of  abode,  at  described  in 
Much  register,  and  who  are  desirous  to  have  their  names  inserted  in  the  register  about  to  be 
made,  to  give  or  send  to  the  said  overseers,  on  or  before  the  20th  day  of  July  then  next  ensuing, 
a  notice  in  Writing,  by  them  signed,  of  their  claim  to  vote  as  aforesaid  ;  and  every  such  person, 
and  any  person  who,  being  upon  such  register,  may  be  desirous  to  make  a  new  claim,  shall, 
on  or  before  the  said  20th  day  of  July,  deliver  or  send  to  the  said  overseers  a  notice,  signed  by 
him,  of  his  claim,  according  to  the  form  of  notice  set  forth  in  that  behalf  in  the  said  form  num- 
bered 2,  or  to  the  like  eflect." 

t  Vide  Jefrey,  app..  Kitchener,  resp.,  7  M.  &  G.  99,  8  Scott,  N.  R.  923,  1  Lutw.  Reg.  Cas. 
21C ,  Stanton,  app.,  Jefrey,  reap.,  7  M.  &  G.  109,  8  Scott.  N.  R.  933,  1  Lutw.  Reg.  Cas. 
219,  n. 
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of  the  shire  as  aforesaid,  shall  not  be  required  to  be  the  same  lands  and 
tenements,  but  may  be  different  lands  and  tenements  rented  and  occi^ied 
as  aforesaid  in  immediate  succession  by  such  person  during  the  twelve 
calendar  months  next  previous  to  *the  last  day  of  July  in  such  r-^^^ 
year."  [Wilde,  €.  J.  Attfield  is  presented  on  the  list  of  voters  ^ 
for  1847,  as  a  person  whose  qualification  is  the  same,  that  is,  arises  out 
of  the  occupation  by  him  of  the  same  premises,  in  respect  of  which  he 
was  on  the  register  of  the  preceding  year.  Should  not  some  notice  have 
been  given  of  the  change  of  occupation  ?  Any  person  looking  at  the  list, 
and  knowing  that  Loveday's  farm  was  worth  lOOZ.  a  year,  would  be 
induced  to  abstain  from  further  inquiry.  Suppose  Attfield,  on  quitting 
Loveday's,  had  taken  a  very  small  farm,  what  would  have  been  the  result? 
That  he  has  ceased  to  continue  in  the  same  place  of  abode  as  described 
in  the  register,  is  quite  clear.]  The  change  of  abode  is  rendered  imma- 
terial by  the  proviso  in  the  6  &  7  Vict.  c.  18,  s.  40, "  that,  where  any  person 
whose  name  appears  on  any  list  of  voters  for  any  county,  shall  be  objected 
to  on  the  ground  of  having  changed  his  place  of  abode,  without  having 
sent  in  a  fresh  notice  of  claim,  it  shall  be  lawful  for  the  barrister,  on 
revising  the  list,  to  retain  the  name  of  such  person  on  the  list  of  voters.*' 
[Maule,  J.  Read  on — '^provided  that  such  person,  or  some  one  in  his 
behalf,  shall  prove  that  he  possessed,  on  the  last  day  of  July,  the  same 
qualification  in  respect  of  which  his  name  has  been  inserted  in  such  list, 
and  shall  also  supply  his  true  place  of  abode,  which  the  said  barrister 
shall  insert  in  such  list."  V.  Williams,  J.  The  qualification  described 
in  the  register,  would  be  the  qualification  Attfield  ceased  to  possess  at 
Lady-day,  1847.  Maule,  J.  Does  the  description  here  refer  to  Love- 
day's  farm  or  Walker's  ?]  To  both  in  succession.  The  oply  question  is 
whether  the  fact  of  successive  occupations  should  appear  in  the  list. 

Humfrey  was  not  called  upon  to  reply. 

Wilde,  C.  J.  I  cannot  entertain  a  doubt  in  this  case,  either  upon  the 
strict  construction  of  the  words  of  the  ^statute,  or  upon  the  reason  p^^o 
of  the  thing.  The  4th  section  of  the  6  &  7  Vict.  c.  18,  expressly  *- 
enacts,  that  all  persons  entitled  to  vote,  and  who,  being  upon  the  register 
of  voters  then  in  force,  shall  not  retain  the  same  qualificatioaas  described 
in  such  register — ^by  which  I  understand  not  merely  the  same  description 
of  qualification,  but  the  same  property  which  gives  the  qualification — 
shall  send  in  a  new  claim.  A  new  claim  was  also  required  where  the 
party  changed  his  place  of  abode — which  is  material,  as  showing  that 
the  clause  was  framed  for  the  purpose  of  giving  opportunity  for  a  full 
identification  of  the  voter.  That,  however,  being  thought  too  stringent, 
was  remedied  by  the  subsequent  provision  to  which  reference  has  been 
made.  Where  the  qualification  of  one  who  has  already  been  upon  the 
register,  is  to  arise  out  of  other  property  than  that  in  respect  of  which 
his  right  to  vote  before  accrued,  it  is  just  as  important  that  he  should 
renew  his  clainii  as  it  b  that  a  notice  of  claim  should  be  given  in  the 
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first  instance  by  one  not  before  registered.  The  object  of  the  legislature 
would  be  defeated  by  the  voter's  continuing  on  the  register  under  such 
circumstances,  without  any  new  claim.  The  same  investigation  is 
required  to  establish  the  validity  and  sufficiency  of  the  new  qualification, 
as  was  required  to  establish  the  original  one.  I  think  the  statute  clearly 
requires  a  new  claim,  where  the  right  to  vote  is  founded  on  successive 
occupations,  as  here;  otherwise,  there  would  be  no  opportunity  for 
inquiry.(a)  I  therefore  think  the  decision  of  the  revising  barrister  was 
wrong,  and  must  be  reversed. 

CoLTMAN,  J.  I  am  of  the  some  opinion.  It  is  clear  that  this  party 
*131  ^^  entitled  to  be  registered  by  virtue  of  *the  73d  section  of  the 
-^  6  &  7  Vict.  c.  18.  The  only  question  is,  whether  he  has  adopted 
the  proper  course  to  avail  himself  of  his  right.  Under  s.  4,  it  is  rather 
by  implication  than  by  direct  enactment,  that  the  omission  to  send  in  a 
claim  operates  the  forfeiture  of  the  right  to  be  registered.  The  proviso 
in  s.  40,  however,  shows  that  the  legislature  did  intend  that  the  right 
to  vote  should  be  lost,  where  the  party  neglects  to  give  the  notice  required 
of  him. 

Maulb,  J.  The  circumstance  of  the  two  properties  being  capable  of 
being  described  by  the  word  used  in  the  register,  does  not,  in  my  opinion, 
take  the  party  out  of  the  predicament  of  one  who  does  not  retain  the 
same  qualification  as  described  in  such  register.  Whether  he  does  or 
does  not  retain  the  same  qualification,  is  to  be  determined  by  looking  at 
the  land  itself.  If  it  is  different  in  fact,  describe  it  by  what  words  you 
will,  it  is  not  the  same  qualification.  The  only  ground  upon  which  any 
argunient  could  be  for  a  moment  rested,  is,  the  ambiguity  of  the  descrip- 
tion. But,  so  far  from  that  affording  any  reason  for  dispensing  with  a 
new  claim,  I  think  quite  the  reverse.  Unless  it  can  be  said  that  the 
qualification  is  in  the  name,  and  not  in  the  thing,  this  man  clearly  does 
not  retain  the  same  qualification  as  described  in  the  register.  To  allow 
this,  would  be  to  violate  the  letter  as  well  as  the  spirit  of  the  act. 

y.  Williams,  J.  I  am  of  the  same  opinion.  The  qualification  on 
the  list,  which  has  stood  the  test  of  public  inquiry  and  investigation, 
having  ceased  on  the  voter's  ceasing  to  occupy  the  land,  upon  principle, 
as  well  as  upon  the  plain  natural  meaning  of  the  words  of  the  act,  the 
new  occupation  required  a  new  claim. 

Judgment  reversed. 

(a)  No  information  woald  be  derived  from  anything  which  appeared  in  the  list  of  voters ;  and 
the  opportunity  for  inquiry  would  be  confined  to  persons  who  were  apprised  aliundi  of  the  fact 
of  the  change  of  occupation. 
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♦Borough  of  Cheltenham.  [*14 

CHARLES  SHELDON,  Appellant,  JOHN  FLATCHER, 
Respondent.     Nov.  11. 

In  A  notice  of  objection,  under  the  6  &  7  Vict.  c.  18,  s.  17,  sched.  (B)  No.  11,  to  a  party's  right 
to  be  registered  for  the  borough  of  C,  the  objector  described  himself  thus : — **  J.  F.,  of  5, 
Sherborne  Street,  on  the  list  of  voters  for  the  parish  of  C.  :*' — held^  sufficient. 

Whether  or  not  tiie  description  is  sufficient,  may  either  be  matter  of  law  or  matter  of  fact,  ac- 
cording to  the  circumstances  of  each  particular  case. 

John  Flatcher  objected  to  the  name  of  Charles  Sheldon  being 
retained  on  the  list  of  voters  for  the  borough  of  Cheltenham.  The  notice 
of  objection  was  in  the  following  form : — 

"  To  Mr.  Charles  Sheldon,  1,  Obey  Place. 

^'  I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 
on  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  for 
the  borough  of  Cheltenham.     Dated,  &c. 

(Signed)  John  Flatcher,  of  5,  Sherborne  Street, 

on  the  list  of  voters  for  the  parish  of  Cheltenham." 

It  was  contended,  on  behalf  of  the  person  objected  to,  that  the  notice 
of  objection  was  defective,  in  that  it  did  not  show  in  what  town  or  parish 
Sherborne  Street  was  situate,  there  being  other  parishes,  within  the 
distance  of  seven  miles,  containing  streets;  though  it  was  not  shown 
that  there  was  any  other  Sherborne  Street  in  the  parish  of  Cheltenham 
than  that  in  which  Flatcher  resided. 

The  borough  of  Cheltenham  consists  of  the  parish  of  Cheltenham 
only ;  and  the  names  of  the  whole  of  the  voters  for  the  borough,  are 
comprehended  in  one  list,  viz.  those  entitled  to  vote  in  respect  of  pro- 
perty situate  within  the  parish  of  Cheltenham. 

The  name  of  John  Flatcher,  the  objector,  appeared  in  the  said  list  of 
voters ;  and  his  place  of  abode,  and  the  *local  description  of  his  p^^^ 
qualification,  were  therein  described  precisely  in  the  same  words   ^ 
as  in  the  notice  of  objection,  viz.  "  6,  Sherborne  Street." 

It  was  not  suggested  that  there  was,  in  fact,  any  other  place  called 
Sherborne  Street  within  the  borough  of  Cheltenham,  or  that  it  was  not 
perfectly  well  known,  or  that  any  practical  inconvenience  followed 
from  the  omission  of  the  town  or  parish. 

The  revising  barrister  thought  the  notice  of  objection  sufficient ;  and, 
the  person  objected  to  having  failed  to  prove  his  right  to  have  his  name 
retained  in  the  list  of  voters,  it  was  expunged  therefrom. 

Twenty-six  other  persons,  whose  names  appeared  in  the  same  list,  were 
also  objected  to  by  John  Flatcher.  In  each  case,  the  place  of  abode 
of  the  objector  was  described  in  the  same  manner  as  above.  The  whole 
of  these  persons  having  either  failed  to  appear  in  support  of  their  claims, 
or  to  establish  them  to  the  satisfaction  of  the  revising  barrister,  their 
names  were,  in  like  manner,  expunged  from  the  list ;  and,  they  having 
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severally  given  notice  of  their  intention  to  appeal  against  his  decision, 
the  several  cases  were  consolidated  with  the  principal  case. 

If  the  Court  of  Common  Pleas  shall  be  of  opimon  that  the  notices 
of  objection  were  sufficient,  the  register  is  to  remain  unaltered ;  if  they 
shall  be  of  a  contrary  opinion,  the  names  of  all  the  parties  so  expunged 
are  to  be  restored  to  the  register. 

Byh9^  Serjt.,  for  the  appellant.  The  notice  of  objection  is  insuffi- 
cient :  it  should  have  stated  the  objector's  place  of  abode  jrithout  ambi- 
guity.(a)  In  WooUett^  app.,  Davi8,  resp.,  4  C.  B.  116,  1  Lutw.  Reg. 
Cas.  607,  in  the  notice  of  objection,  the  place  of  abode  of  the  objector 
^161  ^^  described  as  '^  The  Oaks"  ^(without  the  addition  of  any  parish, 
township,  or  other  district),  "  on  the  register  of  voters  for  the 
parish  of  H.  W. :"  in  the  list  of  voters  for  t^e  parish  of  H.  W.,  the 
objector's  place  of  abode  was  described  as  "  H.  W.,"  and  his  qualifying 
property  as  ^^The  Oaks:"  and  it  was  held  that  the  description  was 
insufficient,  and  could  not  be  aided  by  a  reference  to  the  list  of  voters, 
so  as  to  show  that  the  place  called  ^'  The  Oaks"  was  in  the  parish  of  H. 
W. ;  and  that  the  objection  was  not  removed  by  the  finding  of  the  revising 
barrister,  that  the  place  referred  to  was,  in  fact,  in  the  parish  of  H.  W. 
The  only  diiference  between  that  case  and  the  present,  is,  that  that  was 
the  case  of  a  county,  this,  that  of  a  borough  voter.  In  either  case^ 
however,  the  same  reasoning  will  apply. 

Keating^  contrft.  The  case  of  WooUett,  app.,  Davisy  resp.,  merely 
amounts  to  this,  that  a  description  of  the  objector's  place  of  abode, 
insufficient  in  itself,  cannot  be  aided  by  resorting  to  the  list  of  voters. 
Here,  the  description  is  sufficient,  and  is  so  found  by  the  revising  barrister. 
[Maule,  J.  You  do  not  rely  upon  the  circumstances  of  the  objector's 
description  in  the  list  of  voters  being  the  same  as  in  the  notice.(6)  The 
only  other  fact  is,  that  there  was  no  suggestion  of  practical  inconvenience. 
Strike  these  out, — and  they  are  quite  unnecessary — ^the  question  is, 
whether  this  is  a  notice  that  the  court  can  see  is  insufficient — whether  it 
is  a  notice  that  the  revising  barrister  could  not  hold  to  be  good.]  In  that 
view  of  the  case,  Woollett^  app.,  Davis^  resp.,  is  an  authority  for  the 
respondent.  The  sufficiency  or  insufficiency  of  the  notice  must  depend 
upon  the  circumstances  of  each  particular  case.  The  <mu9  lies  upon  the 
appellant  to  show  that  this  notice' could  not  convey  to  the  voter  reasonable 
information  as  to  the  objector's  place  of  abode.  It  h&s  never  yet  been 
*171  ^^"^^  ^  matter  of  law,  that  *a  particular  description  of  the  parish 
"*  must  be  given.  In  Knowles,  app.,  Brooking^  resp.,  2  C.  B.  226, 
1  Lutw.  Reg.  Cas,  461,  the  sufficiency  of  the  notice  was  made  a  question 
of  law.  Maule,  J.,  was  of  opinion  that  the  description  in  the  notice 
of  the  objector's  place  of  abode,  must  correspond  with  that  inserted  in 
the  list :  the  rest  of  the  court,  however,  decided  that  the  addition  must 

(a)  6  &  7  Vict.  c.  18,  a.  17,  tched.  (B),  No.  11. 

(b)  Vide  KnowUtt  app.,  Brooking,  re^.,  2  C.  B.  226, 1  Lutw.  Reg.  Caa.  461. 
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be  of  his  true  place  of  abode,  though  differing  from  that  erroneously 
placed  against  his  name  in  the  list.  So  in  Wilh^  app.,  Adey,  resp., 
2  C.  B.  246,  1  Lutw.  Reg.  Cas.  481,  n.,  Charles  Adey,  on  the  list  of 
voters  for  the  parish  of  Fisherton  Anger,  was  described  in  the  list  as 
residing  in  "Fisherton  Street;"  in  the  notice  of  objection-,  he  described 
himself  as  "  Charles  Adey,  of  the  parish  of  Fisherton  Anger,  on  the 
list  of  voters  for  the  said  parish  of  Fisherton  Anger  :*'  there  was  no 
other  person  of  that  name  upon  the  list  of  voters  for  Fisherton  Anger  : 
and  it  was  held  that  the  notice  was  sufficient.  Whether  the  notice  gives 
sufficient  information  or  not,  must  surely  be  a  question  of  fact.  [Maule, 
J.  The  circumstance  of  the  particular  individual  not  having  been  misled 
by  the  notice,  is  not  the  true  criterion :  the  question  is,  whether  the 
notice  complies  with  the  form  given  in  the  schedule.]  The  difficulty,  if 
there  be  any,  is  provided  for  by  the  101st  section  of  the  6  &  7  Vict.  c. 
18,  which  enacts,  amongst  other  things,  "  that  no  misnomer  or  inaccurate 
description  of  any  person,  place,  or  thing  named  or  described  in  any 
schedule  to  the  act  annexed,  or  in  any  list  or  register  of  voters,  or  in 
any  notice  required  by  the  act,  shall  in  any  wise  prevent  or  abridge  the 
operation  of  this  act  with  respect  to  such  person,  place,  or  thing,  provided 
that  such  person,  place,  or  thing  shall  be  so  denominated  in  such  schedule, 
list,  register,  or  notice,  as  to  be  commonly  understood.*'  Here,  the 
♦revising  barrister  must  be  taken  to  have  been  satisfied  that  "5,  p^^^g 
Sherborne  Street"  was  commonly  understood  to  mean  "  5,  Sher- 
borne Street,  Cheltenham."  [V.  Williams,  J.  The  lOlst  section  was 
merely  intended  to  cure  imperfect  descriptions.  Maule,  J.  Such  as 
describing  a  party's  place  of  abode,  as  in  '^  the  parish  of  Camberwell," 
for  instance,  without  mentioning  Giles,  the  tutelary  saint.]  The  case 
of  (fadahffj  app.,  Warburtotij  resp.,  7  M.  &.  G.  11,  8  Scott,  N.  R.  775, 
1  Lutw.  Reg.  Cas.  186,  shows  that  an  objector  may  be  well  described 
without  the  mention  of  a  parish.  There,  a  notice  of  objection  signed, 
"J.  G.  of  Poplar  Grove,  Didsbury,  on  the  register  of  voters  for  the 
township  of  Manchester," — Didsbury  being  a  township  near  Manchester, 
and  the  description  of  the  party  being  the  same  as  in  the  register — was 
held  sufficient.  Tindal,  C.  J.,  there  says :  '^  It  is  not  essential  that  a 
man's  place  of  abode  should  be  in  a  parish.  In  Comyn's  Digest,  Tit. 
Abatement^  (F.  25),  it  is  said,  '  if  a  man  be  of  a  hamlet  within  a  vill, 
he  may  be  named  either  of  the  hamlet  or  of  the  vill,  at  the  election  of 
the  plaintiff.'  It  was  sufficient,  therefore,  for  the  objector  to  describe 
himself  as  of  *  Poplar  Grove,  Didsbury.'  But  then  it  is  said,  that, 
possibly  there  may  be  two  townships  called  Didsbury  within  the  polling 
district  in  question ;  and  so  the  description  is  uncertain.  If  that  were 
80,  the  addition  of  the  words  suggested  would  not  make  the  description 
more  certain.  Before  such  an  argument  can  be  allowed  to  prevail,  it 
shoold  have  been  shown  to  the  barrister  that  there  was  some  practical 
inconvenience  in  the  description  given.     In  the  absence  of  any  such 
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proof,  I  am  of  opinion  that  the  object  the  legislature  had  in  view  in 
well   attained   by  the   present  notice."     The  question   being  one   of 
fact,  the  decision  of  the  revising  barrister  is  final:   6  &  7  Vict.  c. 
18,  B.  65. 
*191       *-B!yfe«,  Serjt.,  in  reply.     This  is.  not  a  mere  question  of  fact ; 

-^  whether  or  not  the  forms  prescribed  by  the  statute  have  been 
duly  complied  with,  is  clearly  matter  of  law.  The  sufficiency  of  the 
description  was  held  to  be  matter  of  law  in  Q-adshy^  app.,  Warburton^ 
resp.,  and  WooUett,  app.,  DaviSj  resp.  [Wilde,  C.  J.  The  judgment 
in  the  last-mentioned  case  assumes  that  the  revising  barrister  held  the 
notice  to  be  insufficient,  without  coupling  the  statement  of  the  objector's 
place  of  abode  with  that  containing  the  list  of  voters.]  In  Walter  v. 
HayneSj  R.  &  M.  149,(a)  the  sufficiency  of  the  address  on  a  letter  contain- 
ing a  notice  of  dishonour,,  was  held  to  be  a  question  of  law.  If  this  be 
a  question  of  fact,  the  court  has  no  means  of  knowing  what  the  revising 
barrister  has  decided. 

Wilde,  G.  J.  This  is  a  matter  that  is  by  no  means  free  from  difficulty. 
The  17th  section  of  the  6  &  7  Vict.  c.  18,  enacts,  that "  every  person  object- 
ing to  any  other  person,  as  not  having  been  entitled  on  the  last  day  of  July 
next  preceding  to  have  his  name  inserted  in  any  list  of  voters  for  any 
city  or  borough,  shall  give  or  cause  to  be  left  at  the  place  of  abode  of 
the  person  objected  to,  as  stated  in  the  list,  a  notice  according  to  the 
form  numbered  11  in  schedule  (B),  and  that  such  notice  shall  be  signed 
by  the  person  objecting :"  and  the  form  referred  to  requires  the  object- 
or's place  of  abode  to  be  appended  to  his  signature.  The  first  question 
that  arises  here,  is,  whether  such  statement  of  the  place  of  abode  involves 
matter  of  law,  or  mattet  of  fact  only.  It  appears  to  me  that  it  involves 
both.  The  schedule  requires  the  objector  to  describe  himself  as  of 
some  locality  where  he  can  be  found.  Whether  or  not  the  description 
*201  ^*  sufficient,  may  be  a  matter  of  law.    If  *the  revising  barrister  were 

^  to  hold  that  to  be  a  sufficient  description  which  from  its  extreme 
generality  and  ambiguity  the  court  must  see  to  be  manifestly  insufficient, 
— for  instance,  "  King  Street,"  as  the  place  of  abode  of  an  objector  in 
London, — that  would  be  a  matter  of  law,  subject  to  be  reviewed  by  the 
court.  But,  where  the  description  is  such  as  to  point  out  the  place  of 
abode  with  such  a  degree  of  certainty  as  to  be  commonly  understood, 
whether  or  not  it  is  sufficient  to  answer  the  purpose  required  by  the 
statute,  may  be  a  matter  of  fact  for  the  revising  barrister  to  determine. 
In  WoolUtty  app.,  Dauis,  resp.,  the  court  reversed  the  decision  of  the 
revising  barrister,  on  the  ground  that  he  had  held,  as  a  master  of  law, 
that  a  notice  insufficient  in  itself,  might  be  aided  by  coupling  it  with  the 
register.  He,  in  truth,  treated  the  description  in  the  notice  as  insuffi- 
cient ;  and  the  court,  affirming  his  opinion  in  that  respect,  reversed  his 
decision.     In  Gadsby^  app.,  Warburton^  resp.,  the  notice  described  the 

(a)  But  see  Mann  v.  Moon,  R.  &,  M.  249. 
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jbjector  as  "  John  Gadsby,  of  Poplar  Grove,  Didsbury,  on  the  register 
of  voters  for  the  township  of  Manchester."  The  barrister  held  the 
notice  insufficient  in  fact ;  and  that  something  ought  to  have  been  added 
to  the  description  of  the  appellant's  place  of  abode — as,  "  Lancashire," 
or  "near  Manchester"  (Didsbury  being  a  few  miles  only  from  Man- 
chester, and  a  township  within  the  polling  district  of  Manchester),  or  the 
like.  The  court  treated  that  as  a  decision  by  the  revising  barrister, 
that  the  question  was  not  whether  the  notice  was  sufficient  in  point  of 
fact,  but  whether,  though  sufficient  in  point  of  fact,  it  could  as  a 
matter  of  law  be  deemed  to  describe  the  party's  place  of  abode  within 
the  statute;  and  they  held  that  it  might.  There  was  nothing  there, 
as  in  Woolletty  app.,  DaviSj  resp.,  to  lead  to  the  conclusion  that  the 
revising  barrister  thought  the  notice  insufficient  in  itself  to  make  it  a 
practical  compliance  with  the  *statute.  His  decision  was  incorrect  -^^^ 
in  point  of  law.  Here,  the  objector  describes  himself  as  of  *- 
"5,  Sherborne  Street."  The  question  is,  where  is  Sherborne  Street? 
To  what  has  the  notice  reference  ?  Why,  to  the  right  of  the  party  to 
whom  the  notice  is  addressed  to  have  his  name  retained  on  the  list  of 
voters  for  the  borough  of  Cheltenham.  Both  the  party  signing  the  notice 
and  the  party  to  whom  it  is  addressed  must  reside  in  Cheltenham,  or 
within  seven  miles  of  it.  Can  there  be  any  reasonable  doubt,  then,  that 
"6,  Sherborne  Street,"  means  "5,  Sherborne  Street,  Cheltenham?" 
The  revising  barrister  has  found  the  description  to  be  sufficient ;  and  his 
decision,  being  fairly  warranted  by  the  facts,  ought  to  be  conclusive.  I 
therefore  think  this  appeal  should  be  dismissed. 

CoLTMAN,  J.  I  am  rather  disposed  to  think  that  a  notice  which  gives 
the  requisite  information  to  the  party  interested,  is  sufficient  to  satisfy 
the  statute.  That,  however,  may  be  doubtful.  In  looking  at  the  notice, 
I  think  we  are  at  liberty  to  take  into  consideration  the  fact  that  it 
relates  to  a  right  of  voting  for  a  particular  borough.  Although  it  is 
not  necessary  that  the  objector  should  actually  reside  in  the  borough, 
still  I  think,  that,  as  the  subject-matter  of  the  notice  had  reference  to 
Cheltenham,  the  description  may  fairly  be  taken  also  to  refer  to  that 
place.  Another  requisite  of  the  notice  is,  that  the  statement  contained 
in  it  be  true.  Now,  as  the  notice  itself  imports  that  the  objector  resides 
at  No.  5,  Sherborne  Street,  Cheltenham,  it  would  be  untrue  if  he  resided 
elsewhere.  It  appears  to  me  that  the  notice  has  the  two  requisite  quali- 
ties to  make  it  a  good  notice,  viz.  that  it  conveys  all  necessary  informa- 
tion, and  that  the  information  is  true.  The  revising  barrister  has  found, 
as  a  matter  of  fact,  that  the  notice  was  sufficient.  He  was  not  bound  to 
state  his  reasons  '''for  coming  to  that  conclusion ;  nor  does  he  in  p^oo 
fact  intimate  that  his  decision  was  influenced  by  the  preceding  ^ 
facts.  If  we  could  see  that  the  notice  was  such  that  no  reasonable  man 
could  find  it  sufficient,  then  we  might  deal  with  it  as  a  question  of  law. 
But  that  is  not  the  case  here.     The  barrister  having  found,  as  a  matter 
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of  fact,  that  the  notice  was  sufficient,  and  not  being  able  to  see  that  his 
decision  is  necessarily  inconsistent  with  the  rules  of  law,  I  am  of  opinion 
that  it  ought  to  be  affirmed. 

Maule,  J.  I  am  of  the  same  opinion.  I  entertained  a  little  doubt 
at  one  time  whether  the  revising  barrister  must  not  be  taken  to  have 
formed  his  opinion,  as  to  the  sufficiency  of  this  notice,  from  the  fact  of 
the  description  of  the  objector  therein  corresponding  with  his  description 
on  the  register,  and  from  the  absence  of  any  suggestion  of  inconvenience. 
But,  upon  consideration,  I  agree  with  my  brother  Coltman  that  he  must 
be  taken  to  have  formed  his  opinion  from  the  notice  alone.  Taking 
him,  therefore,  to  have  determined  the  description  to  be  sufficient  as  a 
matter  of  fact,  the  question  is,  whether  it  is  a  description  of  a  place  of 
abode  at  all.  "  Olney  Place,"  the  place  of  abode  of  the  person  objected 
to,  and  ^^  Sherborne  Street,"  are  both  descriptions  which  leave  some  city 
or  town  to  be  understood.  If  you  find  a  man  saying  to  another,  "  You 
have  no  right  to  vote  for  the  borough  of  Cheltenham ;  and  I,  who  tell 
you  so,  am  on  the  list  of  voters  for  that  borough,  and  reside  at  No.  5, 
Sherborne  Street,"-— could  any  one  out  of  a  court  of  justice  doubt  for  a 
moment  that  he  meant,  and  was  understood  to  mean,  that  his  residence 
was  at  No.  5,  Sherborne  Street,  Cheltenham  ?  Clearly  not.  Nor  do  I 
think  any  doubt  should  be  allowed  to  be  started  in  a  court  of  justice. 
If  the  party  objecting  did  not  reside  in  Cheltenham,  the  statement  would 
4cOQ-i  ^^  ^fraudulent  and  untrue.  The  true  intendment  of  the  notice,  in 
-^  my  judgment,  is,  that  it  is  an  intimation  by  a  Cheltenham  man  to 
a  Cheltenham  man,  of  a  place  in  Cheltenham.  This,  then,  being  a  suf- 
ficient statement  in  point  of  law,  of  the  objector's  place  of  abode,  I  am 
of  opinion  that  the  revising  barrister  has  properly  decided  a  matter  that 
was  within  his  competency  to  decide. 

y.  Williams,  J.  I  am  of  the  same  opinion.  Upon  the  face  of  this 
notice, ''  5,  Sherborne  Street,"  must  be  presumed  to  mean  ^^  5,  Sherborne 
Street,  Cheltenham,"  which  I  think  is  a  sufficient  description  in  point 
of  law.  The  revising  barrister  having  found  that  the  description  was 
sufficient  in  point  of  fact,  I  see  no  ground  for  disturbing  his  decision. 

Decision  affirmed. 


City  of  London. 

MOSES  TOMS,  Appellant,  WILLIAM  ENDELL  LUCKETT, 
Respondent.     Nov.  15. 

One  who  nas  the  exclusive  occupation  of  apartments  in  a  house,  at  a  rent,  having  a  key  of  the 
outer  door,  and  free  and  uncontrolled  access  thereto  at  all  times — ^the  landlord  occupying  a 
portion  of  the  premises,  but  not  retiding  therein — ^is  entitled  to  be  registered  as  tenant  of  a 
"  building"  within  the  2  W.  4,  c.  45,  s.  27;  dubitatUe  V.  Williams,  J. 

William  Endbll  Luckett  duly  objected  to  the  name  of  Moses  Toms 
being  retained  in  the  list  of  persons,  in  the  parish  of  St.  Giles-without- 
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Cripplcgate,  entitled  to  rote  in  the  election  of  members  to  serve  in  par- 
liament for  the  city  of  London,  in  respect  of  the  occupation  of  ''  apart- 
ments" at  No.  21,  Milton  Street,  *in  the  said  parish.  The  facts  1-^04 
of  the  case  were  as  follows : — 

Moses  Toms  occupied  the  first  floor,  consisting  of  two  rooms,  in  the 
house  No.  21,  Milton  Street  aforesaid,  in  which  he  lived,  and  had  resided 
for  the  last  year  and  three  quarters,  at  a  rent  of  5s,  6d.  per  week.  His 
landlord  occupied  a  shop  and  parlour  on  the  ground-floor  in  the  same 
house,  but  did  not  sleep  there ;  and  three  other  persons  occupied  other 
distinct  apartments  up  stairs  in  the  house.  There  was  but  one  outer 
door  to  the  house,  by  which  the  landlord,  in  common  with  all  the  in- 
mates, entered  and  came  out.  The  landlord,  the  appellant,  and  the 
three  other  inmates,  had  each,  respectively,  a  key  of  the  outer  door,  and 
they  all  locked  or  unlocked  that  door  when  and  as  they  pleased.  The 
door  was  never  barred  or  fastened  inside  at  night ;  there  was  neither 
bolt  nor  chain  to  it ;  and  it  stood  open  during  the  daytime.  The  land- 
lord's shop-door  was  inside  the  passage ;  which  passage  the  party  objected 
to  had  to  enter  and  pass  along,  to  get  to  the  staircase  leading  up  to  his 
apartments ;  and  which  staircase  was  shut  off  from  the  passage  by  a 
swing-door,  which  had  no  lock  to  it.  There  was  a  back  kitchen  at  the 
end  of  the  passage,  in  which  there  was  a  cistern  for  water,  whence  all 
parties  in  the  house  were  supplied  with  water,  upon  going  there  for  it. 
The  outer  door  was  opened  in  the  morning  by  the  party  who  had  occa- 
sion first,  and  locked  at  night  by  whoever  had  last  occasion,  either  to 
enter  or  to  leave  the  house. 

The  question  was,  whether,  under  the  circumstances  stated,  the  occu- 
pation of  Moses  Toms  was  such  an  occupation  in  law  as  to  entitle  him  to 
vote,  under  the  2  W.  4,  c.  45,  s.  27. 

On  behalf  of  the  appellant,  it  was  contended,  that,  as  the  landlord  did 
not  reside  in,  but  merely  occupied  a  part  of,  the  house,  the  appellant 
having,  as  well  as  the  ^landlord,  a  key  of  the  outer  door,  and  re-  ^^,25 
siding  there, — the  landlord's  occupation  did  not  prevent  Toms 
firom  being  enfranchised;  and  thitt  therefore  he  was  entitled  to  be 
registered. 

On  the  other  hand,  it  was  urged  that  Toms  had  no  exclusive  control 
over  the  outer  door,  and  that  he  was  a  mere  lodger. 

The  revising  barrister  held  the  objection  to  be  valid,  and  expunged 
the  name  of  the  appellant  from  the  list  of  voters. 

If  the  court  shall  be  of  opinion  that  this  decision  was  erroneous,  the 
name  of  the  appellant  is  to  be  reinserted  in  the  list  of  voters  in  the  said 
parish  of  St.  Giles-without-Gripplegate. 

Oromptany  for  the  appellant.  In  order  to  make  this  domus  mansienalt$ 
of  the  appellant,  it  is  not  necessary  that  he  should  have  the  exclusive 
control  of  the  outer  door  of  the  house :  it  is  enough  that  he  has  exclusive 
possession  of  bis  own  apartments,  and  uncontrolled  access  to  them.     The 
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landlord  not  residing,  but  only  occupying  a  f>hop  and  parlour  .n  the 
house  during  the  day,  he  clearly  did  not  stand  in  the  relation  of  pater 
familuur  to  the  inmates.  In  case  of  a  burglary,  the  possession  of  these 
rooms  would  be  laid  in  the  appellant,  and  not  in  the  landlord.  This  is 
very  much  like  the  case  of  Wright  app.,  The  Town-Olerk  of  Stockport^ 
resp.,  5  M  &  G.  83,  7  Scott,  N.  R.  661,  1  Lutw.  Reg.  Cas.  32.  There, 
a  factory  or  building  containing  four  stories  or  floors  was  let  off  to  a 
number  of  different  persons  for  the  purpose  of  cotton  spinning :  to  each 
of  these  persons  a  distinct  portion  of  the  building,  consisting  of  one 
roonij  was  let  at  a  distinct  rent,  varying  from  10?.  to  30Z.  per  annum  for 
each  room,  according  to  its  dimensions.  In  these  rooms,  each  tenant 
^261  ^^^  ^^^  ^^^  '''machines  for  spinning,  which  machines  were  worked 

"^  by  a  power  supplied  by  a  steam-engine  belonging  to  and  worked  by 
and  at  the  expense  of  the  landlord,  who  also  found  the  main  gearing  or 
shafting  which  communicated  such  power  to  the  machines,  it  being  part 
of  the  contract  with  each  tenant  that  the  landlord  should  so  supply  such 
power :  each  tenant  had  the  exclusive  use  of  his  room,  and  had  the  key 
to  the  door  thereof:  the  approach  was,  in  some  instances,  a  common 
staircase  leading  from  the  entrance  to  the  factory,  and  upon  which  stair- 
case the  different  doors  to  the  rooms  opened ;  in  others,  the  rooms  were 
approached  by  separate  staircases  from  the  ground  outside  the  building ; 
and,  in  others,  by  doors  on  the  ground,  opening  into  the  factory  yard : 
— ^it  was  decided  that  each  of  these  ropms  so  held,  was  such  a  building 
as,  under  the  2  W.  4,  c.  45,  s.  27,  would  confer  the  right  of  voting  upon 
the  occupier ;  and  that  each  tenant  had  an  exclusive  occupation  within 
the  same  clause.  [Wilde,  G.  J.  This  case  does  not,  in  terms,  state  that 
Toms  had  the  exclusive  use  of  his  apartments,  or  that  he  had  a  key  to 
them.]  It  sufficiently  appears  from  the  whole  case,  that  the  occupation 
was  exclusive  and  distinct.  [Y.  Williams,  J.  Do  you  contend  that  the 
subject  of  the  tenancy  is  a  "  building"  within  the  act?"]  Whether  it  is 
called  a  ^^  building"  or  ^^  apartments,"  is  immaterial.  But,  if  necessary, 
thb  court  will  hold  it  to  be  a  "building."  In  PittSy  app.,  Smedley^ 
resp.,  7  M.  &  G.  88,  8  Scott,  N.  R.  907,  1  Lutw.  Reg.  Cas.  196,  the  occu- 
pier  of  part  of  a  house,  where  the  landlord  resided  upon  the  premisesj 
and  retained  the  key  of  the  outer  door^  was  held  to  be  a  mere  lodger,  and 
not  a  person  occupying  as  "  owner  or  tenant."  Tinbal,  G.  J.,  there  says : 
"  The  landlord  of  the  house  gives  only  a  limited  enjoyment  therein  to  the 
*9!71   '*'<^l&i^^^^*     ^^®  d^^^  ^f  ^^®  house  has  a  lock  to  it,  of  which  the 

''  claimant  has  not  the  key ;  and,  when  he  finds  the  door  locked,  he 
enters  through  the  shop :  his  right  of  access,  therefore,  to  the  rooms  in 
his  occupation,  is  merely  permissive.  It  is  not  an  occupation  as  owner 
or  tenant.  He  is  strictly  an  inmate  or  lodger."  The  ground  of  the 
decision  there  was,  that  the  tenant  had  not  a  key  of  the  outer  door,  and 
therefore  had  no  uncontrolled  right  of  access  to  his  apartments.  In 
TTaiwey,  app.,  PerkinSy  resp.,  HilVs  case,  7  M.  &  G.  151,  8  Scott,  N. 
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R.  978,  1  Lutw.  Reg.  Gas.  252,  one  who  had  the  exclusive  occupation  of 
a  floor  in  a  house, — the  landlord  himself  rending  on  the  premises^ — was 
held  not  entitled  to  be  registered,  although  he  had  a  key  of  the  outer 
door,  in  common  with  his  landlord.  There,  Tindal,  C.  J-,  says :  "  If 
the  portion  of  the  premises  in  the  occupation  of  this  claimant,  were  so 
completely  divided  from  the  rest  of  the  house  that  the  landlord  had  given 
up  to  the  tenant  all  dominion  over  it,  the  case  would  have  been  different. 
But  here,  the  claimant  is  let  into  possession  of  the  second  floor,  the  land- 
lord himBelf  retaining  possession  of  the  rest  of  the  house.  This  puts  the 
claimant  in  the  condition  of  a  mere  lodger  or  inmate."  And  Erle,  J.,- 
refers  to  Keamey*^  case,  1  Alcock's  Reg.  Gas.  (Irish)  22.  (a)  There,  the 
claimant  occupied  a  front  apartment  as  a  shop.  There  was  no  door  from 
this  shop  immediately  opening  into  the  street,  but  the  passage  from  the 
shop  to  the  street  was  through  a  hall,  in  which  there  was  also  a  door 
opening  to  a  staircase  and  apartments  occupied  by  other  lodgers.  The 
street  door  was  open  all  day,  but  locked  at  night.  The  claimant  had  one 
key,  and  the  landlord's  brother  another.  The  landlord  did  not  reside 
upon  the  premises.  It  was  held  that  the  claimant  was  entitled  *to  p^oo 
vote.  Score,  app.,  HtLggettj  resp.,  7  M.  &  G.  96,  8  Scott,  N.  R.  "- 
919,  1  Lutw.  Reg.  Gas.  198,  is  precisely  in  point.  There,  the  occupier 
of  part  of  a  house,  who  had  a  key  of  his  own  apartments,  as  well  as  a 
key  of  the  street  door,  the  landlord  not  residing  in  or  occupying  any 
part  of  the  premises,  was  held  entitled  to  vote.  The  right  does  not 
depend  upon  whether  or  not  the  party  has  a  key  of  the  outer  door,  but 
upon  the  degree  of  control  retained  by  the  owner.  [Wilde,  G.  J.  In 
the  return  made  to  parliament  by  the  late  chief  justice  in  1846,  the 
grounds  of  the  decisions  in  the  three  cases  you  cite,  are  thus  stated : — 
In  PittSy  app.,  Smedleyy  resp.,  "it  was  held  by  the  court,  that  a  lodger 
in  a  house  does  not  occupy  premises  either  'as  owner  or  tenant,'  within 
the  meaning  of  the  2  W.  4,  c.  46,  s.  27 ;  and  that  a  man  is  a  lodger 
only,  when  the  owner  of  the  house  resides  therein^  and  has  the  control 
over  the  outer  door.**  In  Score,  app.  Huggett,  resp.,  "it  was  decided 
that  a  man  who  had  the  separate  and  exclusive  occupation  of  apartments 
in  a  house,  of  which  apartments  he  had  a  key,  and  had  also  a  separate 
key,  for  his  own  use,  of  the  outer  door, — the  landlord  of  the  hottse  not 
residing  therein,  nor  occupying  any  part  of  the  house, — was  an  occupier, 
as  tenant,  of  a  house,  (i)  within  the  meaning  of  the  2  W.  4,  c.  46."  In 
Wansey,  app.,  Perkins,  resp.  {HilVs  case),  "the  question  also  was  one 
of  occupation  as  tenant.  One  Hill,  the  claimant,  exclusively  occupied 
the  whole  of  the  second  floor  of  the  house ;  hut  the  landlord  also  resided 
in  the  house,  the  outer  door  of  which  was  kept  closed,  both  the  landlord 

(ft)  Cited  Rogers  on  Elections,  169,  Elliott,  152. 

(b)  There  the  party  claimed  to  be  registered,  not  in  respect  of  "a  house,"  but  in  respect  of 
'q)artinent8.'*     Maulb,  J.,  intimated  an  opinion  that  that  was  a  sufficient  description  of  the 
nalification.    That  point,  however,  was  not  decided ;  no  question  as  to  the  sufficiency  of  the 
description  of  the  qualificaiiun  having  been  raised  by  the  revising  barrister. 


28  TOxMS,  App.,  LucKETT,  Resp.  M.  T.  1847. 

*9Qi  ^^^  ^^^^  having  a  key  of  9uch  door.  The  court  held,  under  these 
-*  *circum8tances,  he  was  a  lodger  only,  and  did  not  occupy  as  tenant 
of  the  home  (a)  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  27."]  The 
fact  upon  which  the  decisions  turn,  is,  the  residence  or  non-residence  of 
the  landlord  upon  the  premises.  The  cases  as  to  burglary  are  quite  deci- 
sive on  the  subject.  In  Hale's  Pleas  of  the  Crown,  page  656,  it  is  said, 
that,  *'  if  A.  hires  a  chamber  in  the  house  of  B.  for  a  certain  time, 
wherein  he  lodgeth,  and,  during  the  time  contracted  for,  it  is  broken 
open,  this  is  burglary ;  and  the  indictment  shall  suppose  it  to  be  domtiin 
manaionalem  of  A."  That  dictum  being  referred  to  in  Lee  v.  Gran^elj 
Cowp.  1,  2,  8,  Lord  Mansfield  said :  "  How  far  Lord  Hale  meant  to 
carry  his  opinion,  in  the  passage  that  has  been  cited,  it  is  difficult  to  say. 
Where  a  burglary  is  committed  in  the  apartments  of  one  who  lodges  in  a 
house,  the  circumstance  of  the  otoner's  living  in  it^  or  his  occupying  only 
a  shop  or  cellar,  in  which  he  does  not  sleep^  makes  a  very  material  differ- 
ence as  to  the  form  of  the  indictment ;  for,  in  the  latter  case,  the  lodger 
hcis  the  outer  door  entirely  to  himself;  and  the  burglary  in  such  case 
must  be  laid  to  be  in  the  house  of  the  lodger :  but  it  is  otherwise  in  the 
former  case ;  for,  there  it  must  be  laid  to  be  in  the  house  of  the  owner. 
And,  notwithstanding  the  greatness  of  Lord  Hale's  authority,  it  appears 
not  clearly  expressed,  or  perhaps  not  fully  considered :  at  all  events,  we 
must  not  determine  upon  a  single  and  uncertain  dictum^  against  the  many 
late  and  positive  cases,  grounded  on  the  oldest  decisions  and  most  estab- 
•301  ^^^^^^  principles."(6)  In  The  King  v.  ^Rogers,  1  Leach,  C.  C. 
^  89,  the  prisoner  was  indicted  for  breaking  and  entering  the  dwell- 
ing-house of  one  Chandler.  It  appeared  that  the  owner  of  the  house 
had  let  the  whole  of  it  in  apartments  to  different  persons,  and  did  not 
inhabit  any  part  himself;  that  Chandler  rented  the  bottom  part  of  the 
house,  viz.  a  shop  and  a  parlour,  and  a  cellar  under  them,  for  121.  10«. 
per  annum;  that  the  owner  had  taken  back  the  cellar  for  the  purpose  of 
keeping  wood  and  lumber  in  it,  and  for  which  he  gave  Chandler  10«.  a  year, 
which  he  deducted  from  the  12/.  10«. ;  that  the  entrance  to  the  house  was 
through  a  passage  by  a  door  which  opened  into  and  from  the  street ;  that, 
in  the  passage,  another  door  opened  into  the  parlour,  and  beyond  that  a 
staircase  led  to  the  upper  apartments ;  and  that  the  shop  and  parlour  were 
broken  open.  The  prisoner's  counsel  objected  that  this  was  improperly 
laid  to  be  the  dwelling-house  of  Chandler.  But  the  judges  held  *'  that 
the  shop  and  parlour  were  properly  laid  to  be  the  dwelling-house  of  the 
prosecutor.     They  argued,  that  it  could  not  be  charged  to  be  the  dwell- 

ia)  There  also  the  party  limited  his  claim  to  be  registered  as  tenant  of  '*  three  rooms.**  In 
one  of  the  cases  consolidated  with  that  case,  the  qualification  was  described  as  "  chambers," 
and  in  another  as  *'  counting-house  and  two  rooms.** 

Vide  Downingf  app.,  Luekelt^  resp.,  post,  p.  40. 

(b)  See  Kelynge,  p.  83,  where  it  is  said — "  As  to  an  inmate  who  goeth  in  at  the  same  door 
as  the  owner  of  the  house,  he  is  in  the  nature  of  a  lodger;  and,  if  his  chamber  be  broken  open.. 
it  is  burglary ;  but  the  indictment  must  be  laid  for  breaking  the  dwelling-house  of  him  that  l«t 
It,  and  not  of  the  inmate.** 
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ing-hoase  of  the  owner,  as  he  did  not  inhabit  any  part  of  it ;  and  if, 
under  such  circumstances,  it  were  not  to  be  considered  as  the  dwelling- 
house  of  the  persons  who  rented  the  apartments,  houses  in  these  situa- 
tions, which  are  extremely  common  in  London,  would  be  altogether 
unprotected  against  burglary.  But,  if  the  owner  had  inhabited  any  part 
of  the  house,  it  would  have  been  otherwise ;  for,  then  the  renters  would 
have  been  lodgers  or  inmates,  and  it  must  have  been  charged  to  be  the 
dwelling-house  of  the  owner."  So,  in  The  King  v.  Carrellj  1  Leach, 
G.  C.  237,  a  garret  made  use  of  as  a  workshop,  and  rented  with  a  sleep- 
ing-room, by  the  week,  was  held  to  be  the  mansion-house  of  *the  r^o-i 
lodger, — the  landlord  not  sleeping  under  the  same  roof.  Again,  ^ 
in  The  King  v.  Trapshaw,  1  Leach,  C.  C.  427,(a)  it  was  held  that  a 
house,  the  whole  of  which  is  let  out  in  lodgings,  and  which  has  one  outer 
door  common  to  all  its  inmates,  is  the  mansion-house  of  its  several 
inhabitants.  Gould,  J.,  in  this  case,  delivering  the  opinion  of  the 
judges,  says :  "  The  reason  of  this  opinion  becomes  evident  the  moment 
it  js  stated.  The  owner  of  the  house  is,  if  I  may  so  express  myself,  the 
lord  of  it ;  but,  having  relinquished  every  part  of  it  to  the  habitation  of 
others,  it  cannot  with  any  propriety  be  considered  as  his  mansion  or 
dwelling-house.  The  entirety  which  resides  with  him  is  split  into  several 
possessions;  and  every  separate  apartment,  being  in  a  distinct  and 
several  occupation,  is  the  distinct  mansion-house  of  its  respective  pos- 
sessor." This  point  was  very  much  considered  in  The  Queen  v.  Lady 
EmUy  Pansonbf/j  3  Q.  B.  31,  1  Gale  &  D.  719,  but  the  decision  there 
proceeded  upon  another  ground.  The  same  doctrine  applies  in  cases  of 
trespass.  Thus,  in  Monks  v.  DykeSy  4  M.  &  W.  567,  it  was  held  that  a 
plea,  to  trespass  for  assault  and  battery,  that  the  defendant  was  in  pos- 
session of  a  dwelling-house^  and  that  the  plaintiff  disturbed  him  in  his 
possession,  wherefore  he  turned  him  out,  is  not  sustained  by  proof  that 
the  defendant  was  a  lodger  occupying  one  room  in  a  house,  the  landlord 
keeping  the  key  of  the  outer  door,  and  residing  there.  Parke,  B.,  there 
says :  ^'  I  thought,  at  nisi  prius,  that  the  plea  was  not  made  out ;  that 
the  defendant  should  have  shown  himself  to  be  in  the  occupation  of  a 
dwelling-house  such  as  that  he  could  have  maintained  trespass  for  the 
invasion  of  it ;  whereas,  he  proved  himself  to  be  merely  a  lodger,  va, 
occupation  of  a  room  in  another  person's  house.  It  is  very  important 
that  accuracy  of  pleading  should  be  ^observed ;  and  I  should  then  r-^no 
have  acted  on  my  opinion,  but  for  the  case  of  Fenn  v.  Q-raftonj  ^ 
2  N.  C.  617,  8  Scott,  56,  which,  on  the  cursory  examination  I  then  made 
of  it,  seemed  to  be  an  authority  the  other  way ;  but,  on  a  more  attentive 
consideration  of  it,  I  think  it  clearly  is  not ;  it  only  decides — ^what  is 
quite  correct — that  a  messuage  and  a  dwelling-house  are  substantially 
the  same  thing,  and,  therefore,  that  if  rooms  be  so  occupied  as  to  be  in 
fact  a  dwelling-house,  they  may  be  described  as  a  messuage.     There  was 

(a)  And  see  TAe  King  ▼.  2Vmer,  lb.  305. 
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nothiug  inconsistent  in  the  facts  of  that  case,  with  the  supposition  of  the 
rooms  being  occupied  as  an  exclusive  dwelling-house.  The  passage 
quoted  by  Tindal,  C.  J.,  from  Lord  Coke,(a)  clearly  refers  to  a  chamber 
under  certain  circumstances — where  a  house  is  divided  into  several 
chambers,  with  separate  outer  doors.  If  that  had  been  the  case  here, 
then  the  room  would  have  been  properly  described  as  a  dwelling-house." 
It  is  quite  clear,  therefore,  that  as  the  landlord  does  not  reside  upon  the 
premises,  they  could  not  for  any  purpose  be  said  to  be  his  dwelling-house; 
and  that  the  appellant  has  such  a  distinct  and  exclusive  occupation 
as  tenant  of  the  apartments  rented  by  him  as  to  entitle  him  to  be 
registered. 

Orovej  for  the  respondent.  The  appellant  does  not  occupy  ^^  as  tenant' ' 
any  ^^  house,  warehouse,  counting-house,  shop,  or  other  building,"  within 
the  2  W.  4,  c.  45,  s.  27.  The  settlement  cases,  and  cases  relating  to 
indictments  for  burglary,  are  not  in  general  of  much  assistance  in  the 
discussion  of  questions  upon  the  reform  and  registration  acts.  The  case 
of  The  King  v.  The  Inhabitants  of  Ditcheat,  9  B.  &  C.  86,  1  M.  &  B. 
^  -  161,  howev^,  is  an  authority  to  *show  that  the  landlord  here  might 
^  be  considered  as  the  occupier  of  the  whole  house.  The  argument 
on  the  part  of  the  appellant  assumes  that  he  is  entitled  to  a  vote,  because 
the  landlord  does  not  reside — that  is,  eat,  drink,  and  sleep— in  the  house. 
That  clearly  is  a  fallacy.(i)  The  question  turns  upon  the  exclusiveness 
of  the  occupation  as  tenant.  Wright^  app.,  The  Town-Clerk  of  Stoch 
portj  resp.,  was  a  totally  different  case :  there  the  parties  held  distinct 
tenements.  Here,  as  in  Pitts,  app.,  SmedUyy  resp.,  and  in  Wansey^ 
app.,  Perkins,  resp.  {HiW%  case),  the  landlord  only  gives  a  limited  enjoy- 
ment to  the  inmates.  The  only  possible  distinction  between  the  last-cited 
case  and  the  present,  is,  that  here  the  landlord  did  not  sleep  on  the 
premises.  That,  however,  is  not  essential,  provided  he  occupies  a  part. 
To  entitle  the  tenant  to  be  registered,  his  enjoyment  must,  in  the  language 
of  Grampton,  J.,  in  Kearney'^  case,  be  full,  free,  and  exclusive,  and  he 
must  command  the  entrance  to  and  exit  from  the  premises.  In  2%« 
Qtieen  v.  Lady  Emily  Ponsonby,  the  appellant  had  the  sole  and  exclu- 
sive dominion  over  the  outer  door.  In  Score,  app.,  Huggett,  resp.,  the 
case  principally  relied  on  by  the  other  side,  the  landlord  occupied  no 
part  of  the  premises ;  which  materially  distinguishes  that  case.  [Y. 
Williams,  J.  Suppose  there  were  two  lodgers,  each  of  whom  had  a 
key  of  the  outer  door,  and  the  landlord  had  none ;  which  of  them  would 
be  entitled  to  vote  ?]  Both  the  tenants,  provided  the  landlord  neither 
resided  in  nor  occupied  any  part  of  the  premises,  and  the  qualification 
was  in  other  respects  sufficient ;  for,  in  that  case,  each  would  have  the 
exclusive  occupation  of  his  domus  mansionalis.     It  will  be  manifestly 

(a)  3  Inst.  65.    "  Like  wife  a  chamber  or  room,  be  it  upper  or  lower,  wherein  any  person 
doea  inhabit  or  dwell,  ia  domua  mamionalig  in  law.*' 
(6)  See  Witkorn,  app.,  Tkoma$,  reap.,  7  M.  &  G.  1,  8  Scott,  N.  R.  1S\  I  Lutw.  Reg.  Caa. 
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inconvenient,  if  the  degree  of  occupation  by  the  landlord,  is  to  be  brought 
in  question  in  every  case. 

*Cromptanj  in  reply.     The  appellant  clearly  occupies  as  tenant ;    r^ni 
he  has  the  exclusive  occupation  of  his  own  apartments ;  and  he  has 
free  and  uncontrolled  access  to  them  at  all  times.     In   Wright,,  app., 
The  Town  Clerk  of  Stockport^  resp.,  the  landlords  were  treated  as 
occupiers. 

Wilde,  C.  J.  The  question  reserved  for  the  opinion  of  the  court  in 
this  case  is  a  very  limited  one:  for,  after  stating  various  facts  as  to  the 
nature  of  the  tenant's  interest,  and  the  mode  of  enjoyment,  the  case 
proceeds  to  state  that  it  was  contended,  on  behalf  of  the  appellant,  that, 
as  the  landlord  did  not  reside  in,  but  merely  occupied  a  part  of,  the 
house,  the  landlord's  occupation  did  not  prevent  the  appellant  from 
being  entitled  to  be  registered ;  and  that,  on  the  other  hand,  it  was 
urged,  that,  inasmuch  as  the  appellant  had  no  exclusive  control  over  the 
outer  door,  he  was  to  be  considered  as  a  mere  lodger,  and,  consequently, 
not  entitled  to  the  franchise.  The  objection,  therefore,  upon  which  the 
revising  barrister  decided  that  the  appellant  was  not  entitled  to  be  upon 
the  register,  was,  that  he  had  no  exclusive  control  over  the  outer  door 
of  the  house.  I  am  of  opinion  that  that  objection  is  not  well  founded, 
and  that  the  absence  of  exclusive  control  over  the  outer  door,  does  not 
disentitle  the  tenant  to  vote.  It  seems  to  have  been  the  intention  of 
the  revising  barrister  to  refer  it  to  the  court  to  say  whether  or  not  this 
single  circumstance  constituted  the  party  a  mere  lodger.  Now,  the  27th 
section  of  the  2  W.  4,  c.  45,  enacts,  that  every  male  person  of  full  age, 
who  shall  occupy,  as  owner  or  tenant,  ^^  any  house,  warehouse,  counting- 
house,  shop,  or  other  building,"  of  the  clear  yearly  value  of  not  less 
than  10/.,  shall,  if  duly  registered  according  to  the  provisions  therein- 
after contained,  be  entitled  to  vote  in  the  election  of  a  member  to  serve 
in  parliament.  What  did  *the  legislature  intend  to  be  comprised  p^o^ 
within  these  words  ?  We  all  well  know  that  the  terms  "  ware-  ^ 
house,  counting-house,  shop,"  import  parts  of  houses  devoted  to  particu- 
lar purposes  of  business ;  and  the  general  words  that  follow,  ^'  or  other 
building,"  must  have  intended  to  embrace  other  separate  occupations  of 
distinct  portions  of  a  house.  The  object  of  the  legislature  in  introducing 
these  words^  seems  to  have  been,  to  prevent  the  discussions  that  might 
be  expected  to  arise  out  of  the  previous  words.  I  cannot  help  thinking 
that  the  apartments  which  this  party  is  described  as  occupying,  should 
be  held  to  fall  within  the  words  "other  building,"  just  as  much  as  the 
words  *' warehouse,  counting-house,  or  shop,"  are  satisfied  by  the  occu- 
pation of  distinct  portions  of  a  house  for  the  purposes  before  adverted 
to.  It  seems  to  me,  therefore,  that  Toms  was  the  occupier  of  premises 
of  a  description,  which,  if  occupied  in  a  certain  manner,  would  be  suffi- 
cient to  entitle  him  to  a  vote.  The  occupation  must  be  as  a  tenant,  in 
the  popular  sense  of  an  occupation,  as  of  right,  under  a  demise,  which 
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gives  tlie  party  an  excIuBive  right  to  the  possession  of  the  thing  demised. 
The  case  finds  that  Toms  occupied  a  first-floor,  consisting  of  two  rooms, 
at  a  rent  of  5«.  6d.  per  week.  An  occupation  at  a  rent,  I  can  only 
understand  as  importing  a  dem'ise.  And,  even  if  the  case  had  not  so 
stated,  I  should  infer  that  the  tenant  had  the  exclusive  occupation  of 
the  rooma.  But,  looking  at  the  whole  case,  and  at  the  question  reserved 
by  the  revising  barrister,  it  is  quite  clear  that  Toms  had  the  exclusive 
right  to  the  possession  of  the  apartments.  Here,  then,  is  a  party  occu- 
pying a  part  of  a  house  as  tenant,  with  a  right  to  the  exclusive  posses- 
sion. What  is  there  to  cut  down  his  character  of  tenant,  so  as  to  exclude 
him  from  the  benefit  of  the  act  of  parliament?  A  man  may  have  a 
right  to  the  exclusive  possession  of  apartments  in  a  house,  and  yet  an- 
♦ftfti  ^*^®^  ^^y  ^^^®  ^^^^  **  ^®gree  of  dominion  over  the  whole  as  to 

-I  denude  such  possession  of  the  character  of  a  tenancy  under  the 
reform  act.  The  court  has  on  various  occasions  had  to  consider  whether 
or  not  the  occupier  of  apartments  had,  under  certain  circumstances, 
such  an  exclusive  occupation  as  tenant  within  the  meaning  of  the  act  as 
to  entitle  him  to  be  registered.  Where  the  landlord  has  been  found 
residing  in  part  of  the  house,  and  retaining  the  key  of  the  outer  door, 
the  court  has  inferred  that  he  thereby  reserved  to  himself  the  dominion 
over  the  whole  of  the  premises,  as  to  prevent  an  occupier  of  apartments 
therein  from  being  deemed  a  tenant  within  the  act.(a)  So,  where  the 
occupier  of  the  apartments  likewise  had  a  key  of  the  outer  door.{J) 
But,  where  the  landlord  did  not  reside  in  or  occupy  any  part  of  the 
house,  and  the  lodger  had  a  key  of  the  outer  door,  the  latter  was  held 
to  occupy  as  tenant  within  the  statute,  (c)  The  case  now  presented  to 
us  is  that  of  a  party  having  the  exclusive  occupation  as  tenant  of  apart- 
ments in  a  house,  in  which  the  landlord  does  not  reside, — that  is,  abide 
by  night  as  well  as  by  day, — but  merely  occupies  a  shop  and  parlour 
therein,  and  has  a  key  of  the  outer  door  thereof,  the  tenant  also  having 
a  key.  Where  the  landlord  resides  on  the  premises,  it  may  not  be  ne- 
cessary to  give  a  lodger  the  right  and  the  power  of  free  ingress  at  all 
times.  But,  what  is  the  just  inference  where  the  landlord  is  not  there 
to  exercise  a  dominion  over  the  entrance  ?  It  does  not  appear  to  me 
that  the  same  result  follows,  where  the  landlord  himself  resides  upon 
the  premises,  as  where  he  simply  has  a  key  of  the  outer  door,  and  occu- 
pies a  shop  in  the  house,  but  does  not  reside  there.  To  give  him  the 
4CQ7-1  rigb^  *^^  ^<>^^9  ^^  ^  ^^^  necessary  that  the  tenant  should  have  the 

-'  exclusive  control  over  the  outer  door.  It  seems  to  me,  that,  under 
the  circumstances  stated  in  this  case,  the  apartments  in  question  fall 
within  the  words  '^  other  building,"  and  were  occupied  by  the  appellant 
as  tenant  within  the  meaning  of  the  act ;  and  therefore,  that,  both  these 

(a)  PittSy  app.,  Snudley,  reip.,  cited  infra,  26. 

(6)  Wamey,  app.,  Ferktns,  resp.  {HilVa  caae),  cited  infra,  27. 

(e)  Score,  app.,  Huggeit,  reap.,  cited  infra,  28. 
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incidents  concurring,  the  absence  of  exclusive  dominion  or  control  over 
the  outer  door  in  the  tenant  does  not  qualify  or  destroy  his  right  of 
voting.  The  absence  of  such  exclusive  control  may  raise  an  inference 
against  the  sufiBciency  of  the  tenancy,  Tvhen  coupled  with  other  circum- 
stances. Suppose  the  whole  house  were  let  to  different  tenants,  each  of 
whom  had  a  key,  but  no  one  of  them  the  exclusive  control  over  the  outer 
door,  the  occupation  being  in  other  respe  ts  suflBcient,  what  would  there 
be  to  prevent  each  of  them  from  having  a  vote  ?  It  appears  tp  me  that 
the  appellant  in  this  case  was  properly  qualified,  and  that  the  revising 
barrister  was  wrong  in  allowing  the  objection  to  prevail.  The  decision, 
therefore,  must  be  reversed. 

CoLTMAN,  J.  It  appears  to  me  also  that  the  decision  of  the  revising 
barrister  in  this  case  was  wrong.  Ke  has  not  given  us  a  very  distinct 
statement  of  the  nature  of  the  appellant's  interest  in  the  rooms  occupied 
by  him ;  but  I  think  that  the  facts  set  out  import  that  the  stipulation 
between  the  appellant  and  the  landlord  of  the  premises  was,  that  the 
former  should  have  the  exclusive  use  of  the  apartments  demised  to  him. 
Where,  in  consideration  of  a  yearly  or  other  rent,  a  party  engages  for 
the  exclusive  use  of  a  house,  that  primd  facie  imports  a  tenancy.  In 
Wansey^  app.,  Perkins^  resp.  (HilVs  case),  the  court  thought  the  infer- 
ence of  tenancy  rebutted,  in  the  case  of  a  hiring  of  part  of  a  house,  by 
the  fact  of  the  landlord  being  resident  on  the  premises.  Here,  however, 
there  is  nothing  of  that  sort  to  interfere  *with  the  tenant's  right,  r^oo 
There  is  but  one  other  point  in  this  case,  viz.,  whether  an  occupier  ^ 
of  part  of  a  house  can  be  held  to  be  a  tenant  within  the  meaning  of  the 
2  W.  c.  45,  s.  27.  The  particular  words  used  in  that  clause  are  consist- 
ent with  the  holding  being  of  a  portion  of  a  house ;  and  therefore  I 
think  a  tenancy  such  as  this  properly  falls  within  the  general  words, 
"  other  building." 

Maule,  J.  I  also  think  the  appellant  in  this  case  was  entitled  to 
have  his  name  retained  upon  the  list  of  voters.  The  case  seems  to  mo 
to  raise,  and  to  have  been  intended  to  raise,  the  question  as  to  the 
nature,  not  of  the  thing  occupied,  but  of  the  occupation.  It  is  well 
settled,  that  the  exclusive  occupation  of  a  floor  as  tenant  will  confer  a 
right  to  vote.  But  the  question  here  is,  whether  the  occupation  of 
Toms,  in  this  case,  was  an  occupation  as  tenant  within  the  meaning  of 
the  27th  section  of  the  2  W.  4,  c.  45,  or  whether  his  occupation  was 
merely  that  of  a  lodger.  I  think  the  spirit  of  the  decisions  is  this : — 
Where  the  owner  of  a  house  takes  in  a  person  to  reside  in  a  part  of  it, 
though  such  person  has  the  exclusive  possession  of  the  rooms  appro- 
priated to  him,  and  the  uncontrolled  right  of  ingress  and  egress,  yet,  if 
the  owner  retains  his  character  of  master  of  the  house,  the  individual  so 
occupying  a  part  of  it,  occupies  it  as  a  lodger  only,  and  not  as  a  tenant 
within  the  meaning  of  the  27th  section.  The  fact  of  the  party  having 
or  not  having  a  key  of  the  outer  door,  is  not  decisive  of  the  question.   If 
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he  has  a  key,  I  cannot  conceive  that  the  circumstance  of  other  persons 
enjoying  the  same  privilege  can  make  any  difference ;  he  having  only  a 
right  of  way,  which  would  be  in  no  degree  affected  by  his  having  it  in 
common  with  others.  But  the  question  depends  upon  whether  or  not 
♦391  ^^®  owner  of  the  house  resides  upon  the  premises,  *retaining  his 
quality  of  master,  and  reserving  to  himself  the  general  control  and 
dominion  over  the  whole.  If  he  does,  the  inmate  is  a  mere  lodger.  It 
does  not,  however,  follow  that  the  owner  of  the  house  retains  his  charac- 
ter of  master,  merely  because  he  is  landlord.  He  may,  indeed,  expressly 
reserve  to  himself  the  general  superintendence  and  control,  though  he 
do  not  reside  on  the  premises ;  but  it  will  not  be  inferred  merely  from 
the  fact  of  his  being  the  landlord.  Where,  as  here,  the  landlord  only 
occupies  a  part  of  the  premises,  but  not  in  the  character  of  master  of 
the  house  generally,  and  resides  elsewhere,  the  question  does  not,  I 
think,  arise.  In  that  case,  a  person  who  hires  apartments  in  the  house, 
at  a  rent,  having  constant  and  uninterrupted  access  to  them  at  all  times, 
no  one  having  any  control  over  him  in  that  respect,  is  to  be  considered 
the  tenant  within  the  statute,  and  as  such  entitled  to  vote. 

V.  Williams,  J.  I  concur  with  the  rest  of  the  court  in  thinking  that 
the  decision  of  the  revising  barrister  in  this  case  ought  to  be  reversed ; 
though  I  must  confess  my  mind  is  not  free  from  doubt  on  the  subject. 
The  27th  section  of  the  2  W.  4,  c.  46,  confers  the  right  of  voting  upon 
every  person  who  shall  occupy,  as  owner  or  tenant,  "  any  house,  ware- 
house, counting-house,  shop,  or  other  building"  of  the  clear  yearly  value 
of  not  less  than  102.  I  consider  that  the  claimant,  in  order  to  make  out 
his  right  to  be  inserted  in  the  list  of  voters,  must  be  in  a  situation  to 
maintain  trespass  in  respect  of  some  such  tenement  as  is  mentioned  in 
the  act.  I  feel  no  doubt  here  that  the  claimant  occupied  as  tenant 
within  the  meaning  of  the  act :  the  only  doubt  I  have  entertained  is, 
whether  he  occupied  as  tenant  of  any  of  the  tenemenU  included  in  the 
27th  section.  Notwithstanding  the  case  of  Wright^  app.,  The  Town 
^±m  ^^*  ^f  Stockporty  resp.,  I  am  not  satisfied  that  he  is  the  *occupier 
-'  of  a  '^building*'  within  that  section.  I  doubt  whether  the  general 
expression  is  satisfied  by  a  part  of  a  building.  The  doubt  I  entertain, 
however,  is  not  sufficiently  strong  to  induce  me  to  differ  from  the  rest 
of  the  court.  Decision  reversed.(a) 

(a)  See  the  next  case. 
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City  of  London. 

HENRY  BOURNE  DOWNING,  Appellant,  WILLIAM  ENDELL 
LUCKETT,  Re8pondent.(a)    iViw.  15. 

A.  cccupied  as  a  counting-house,  a  room  in  a  house,  the  landlord  of  which  also  had  a  counting- 
house  there,  but  did  not  re$ide  there.  There  was  an  outer  door,  which  was  locked  at  night. 
A.  had  no  key  of  this  door,  nor  was  there  any  key-hole  on  the  outside.  A  person  employed 
and  paid  by  the  landlord  lived  in  the  house,  for  the  purpose  of  protecting  the  premises,  ond 
letting  in  the  several  tenants  when  the  outer  door  was  closed : — Held,  that  A.  was  tenant  of 
a  oountin^-house,  within  the  2  W.  4,  c.  45,  s.  27. 

William  Endell  Luckett  duly  objected  to  the  name  of  Henry 
Bourne  Downing  being  retained  in  the  list  of  persons  in  the  parish  of 
AUhallows  Staining,  entitled  to  vote  in  the  election  of  members  for  the 
city  of  London,  in  respect  of  the  occupation  of  a  counting-house  at  No. 
11,  Mark  Lane,  in  the  said  parish.  The  facts  of  the  case  were  as 
follows : — 

Henry  Bourne  Downing  occupied  a  counting-house  at  No.  11,  Mark 
Lane,  and  had  done  so  for  three  years,  at  a  rent  of  201.  a-year.  Six 
other  parties,  besides  his  landlord,  respectively  occupied  counting-houses 
in  the  same  house.  There  was  but  one  outer  entrance  into  *the  ^^.^ 
house.  At  the  outer  entrance  there  was  a  small  swing  iron  gate,  L 
which  was  kept  sometimes  open  and  sometimes  shut  during  the  daytime ; 
but  it  was  never  locked.  There  was  also  a  large  wooden  gate,  and  like- 
wise a  door,  at  the  outer  entrance,  both  of  which  were  kept  open'during 
the  daytime ;  but  they  were  shut  and  locked  inside  every  night,  by  one 
Enever,  one  of  the  landlord's  clerks,  who  resided  in  the  upper  part  of 
tlie  house,  with  his  family,  and  who  kept  the  keys.  Enever  also  unlocked 
and  opened  the  outer  door  and  the  large  gate  every  morning.  The 
landlord  required  him  to  reside  there  for  the  protection  of  the  premises, 
and  the  accommodation  of  those  who  occupied  counting-houses  there ; 
and,  in  the  event  of  his  leaving,  the  landlord  must  have  had  another  per- 
son to  reside  there  in  his  place.  Neither  the  large  gate  nor  the  outer 
door  had  a  key-hole  outside,  and  therefore  they  could  only  be  locked  and 
unlocked  inside.  Enever  paid  no  rent  in  money  for  his  apartments ;  but 
he  considered  that  he  paid  it  in  his  services.  After  entering  at  the  outer 
entrance,  which  was  common  to  the  landlord  and  to  all  his  tenants,  and 
proceeding  along  a  short  passage,  ascending  some  steps,  and  turning  for 
a  short  way  to  the  right,  the  appellant  passed  the  door  of  the  landIord*s 
counting-house,  and  then  through  folding-doors  into  a  passage  that  led 
to  the  door  of  his  own  counting-house.  There  was  a  water-closet  near 
to  the  landlord's  counting-house  door,  common  to  all  the  inmates ;  and 
the  party  objected  to,  if  he  desired  to  use  it,  must  return  to  it  through 
the  folding-doors.     He  paid  Enever  a  small  yearly  sum  in  consideration 

(a)  This  case  was  argued  before  the  decision  of  the  court  was  pronounced  in  the  preceding 
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of  his  servant's  sweeping  the  passage  between  his  own  and  the  landlord's 
counting-houses.  He  had  no  key  of  the  outer  gate  or  door ;  and,  if  he 
wished  to  gain  admittance  after  the  large  gate  and  door  at  the  outer 
^         entrance  were  shut  at  night,  or  before  they  were  open  in  the  *mom- 

"-'  ing,  he  could  only  do  so  by  ringing  a  bell,,  and  getting  it  answered 
by  Enever,  the  landlord's  clerk- 
Downing,  the  party  objected  to,  read  a  letter,  addressed  to  himself 
by  Enever,  of  which  the  following  is  a  copy : — 

"  11,  Mark  Lane,  15  October,  1847. 

"  Sir, — ^in  reply  to  your  question — '  whether  the  outside  «gate8  are 
locked  at  night  or  not,  by  myself  or  servant,' — I  beg  to  state  they  are; 
but,  of  course,  you  or  your  servants  would  be  admitted  at  any  hour  of 
the  night,  you  having  a  right." 

It  was  contended,  on  behalf  of  the  objector,  that,  there  being  but  one 
outer  entrance  into  No.  11,  the  landlord  using  that  entrance,  and  occu- 
pying a  counting-house  there^  the  landlord's  servant  keeping  the  keys 
of  the  outer  entrance,  and  the  appellant  having  no  key  thereof,  nor  in- 
dependent power  of  access, — ^the  appellant  was  not  entitled,  under  the  2 
W.  4,  c.  45,  s.  27,  to  be  registered  as  a  voter  for  the  city,  in  respect  of 
his  said  occupation. 

On  the  other  hand,  it  was  urged,  on  behalf  of  the  appellant,  that  the 
reform  act  did  not  contemplate,  that,  under  the  circumstances  stated,  the 
party  objected  to  should  not  be  enfranchised ;  and  that  be  was  entitled 
to  be  registered. 

The  revising  barrister  held  the  objection  to  be  valid,  and  expunged 
the  name  of  the  party  objected  to  from  the  list -of  voters.  If  the  court 
shall  be  of  opinion  that  this  decision  was  erroneous,  the  name  of  the 
appellant  is  to  be  re-inserted  in  the  list. 

Cromptan^  for  the  appellant.  The  appellant  in  this  case  is  within  the 
precise  words  of  the  2  W.  4,  c.  45,  s.  27.  He  occupies  a  "  counting- 
house"  as  tenant.  It  would  be  singular  to  hold,  that,  although  he  ha? 
♦4^1  ®^^^^s^^®  *occupation  of  his  pounting-house,  yet,  because  he  has,  by 
-'  arrangement  with  his  landlord,  a  convenient  mode  of  enjoying  the 
premises,  in  common  with  other  occupiers,  his  interest  is  therefore  less 
than  that  of  a  tenant.  Enever  is  there,  not  occupying  a  part  of  the 
house  as  a  member  of  the  landlord's  family,  but  rather  as  the  servant  of 
the  seven  tenants.  It  may  be  that  Enever  is  a  tenant,  paying  rent  in 
the  shape  of  services ;  and  then  Kearney'^  ca8e(a)  will  be  in  point.  If 
a  burglary  were  committed  in  the  counting-house  in  question,  how  would 
it  be  described  ?   Clearly  not  as  Enever's,  or  as  the  landlord's. 

Orove  for  the  respondent.  The  distinction  between  this  case  and  that 
of  TomSj  app.,  Luckettj  re8p.,(6)  is,  that  here  the  landlord  himself  occu- 
pies a  part  of  the  house,  and,  by  his  servant  Enever,  retains  such  a  degree 
of  superintendence  and  control  over  the  whole,  as  to  prevent  any  one  of 

(c)  Cited  infra,  p.  27.  (6)  Infra,  p.  23. 
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rhe  tenants  from  acq'iiring  that  exclusive  possession  which  is  essential  to 
give  them  a  right  to  vote. 

Orotnptonj  in  reply.  All  the  possession  the  landlord  retains  here,  is, 
that  of  his  own  counting-house,  in  the  same  manner  as  the  several  tenants 
have  the  possession  of  theirs.  No  one  has  control  over  the  whole  house. 
Could  the  landlord,  to  the  exclusion  of  Downing,  bring  trespass  simply 
for  a  breaking  and  entering  of  the  counting-house  of  Downing  ? 

Wilde,  C.  J.  In  this  case  it  is*  clear  that  the  landlord  retained 
nothing  of  his  interest  with  respect  to  the  counting-house  in  question. 
The  appellant  is  the  occupier  of  a  counting-house  as  tenant,  within  the 
words  of  the  2  W.  4,  c.  45,  s.  27.  The  question  is,  whether  *the  r-^A^ 
circumstance  of  the  landlord  having  a  person  living  on  the  pre-  ^ 
mises,  "  for  the  protection  of  the  premises,  and  the  accommodation  of 
those  who  occupied  counting-houses  there,"  in  any  degree  operates  to 
limit  the  interest  granted  to  the  tenant.  I  am  unable  to  distinguish  the 
case  from  that  of  chambers  in  the  Albany,  or  shops  in  Burlington  Arcade, 
where  there  is  a  common  entrance,  and  a  porter  in  attendance  to  open 
the  gate,  and  for  the  general  protection  and  accommodation  of  the  several 
occupiers.  There  is  nothing  to  indicate  any  intention  on  the  part  of  the 
landlord  to  retain  to  himself  any  dominion  over  the  premises,  in  deroga- 
tion, or  in  restriction,  of  the  rights  of  the  tenant.  It  appears  to  me  to 
be  quite  clear  that  the  appellant  occupied  as  tenant  without  limitation 
and  without  restraint,  and,  therefore,  that  he  is  entitled  to  have  his  name 
inserted  in  the  register. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  There  is  nothing  in  the 
case  to  warrant  the  inference  that  Enever  resided  in  the  house  as  a  part 
of  the  family  of  the  landlord.  And  that  was  the  only  point  susceptible 
of  argument. 

Maule,  J.  I  also  think  the  appellant  in  this  case  was  the  occupier  of 
a  counting-house  as  tenant  within  the  meaning  of  the  act.  There  is  an 
entire  absence  of  evidence  to  show  that  the  landlord  retained  such  a  con- 
trol over  the  subject-matter  of  the  demise,  as  to  reduce  Downing's  occu- 
pation to  something  less  than  an  occupation  ^'  as  tenant."  Enever  resides 
upon  the  premises,  not  for  the  purpose  of  controlling  the  tenants,  but 
for  their  convenience  and  accommodation.  It  appears,  that,  for  the 
better  security  of  the  premises,  the  outer  door  has  no  key-hole  outside. 
A  key,  therefore,  would  not  enable  the  tenants  to  let  themselves  in. 
But  Enever  and  his  family  are  there  for  the  purpose  of  giving  *them  j-^  <  • 
access  to  their  several  counting-houses  at  their  free  will  and  pleasure. 

V.  Williams,  J.,  concurred.  Judgment  reversed. 
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County  of  Monmouth. 

JAMES  BIRCH,  Appellant,  EDMUND  BUTLER  EDWARDS, 

Respondent.     Nov,  16. 

The  service  of  a  notice  of  objection  by  post,  under  the  6  &  7  Vict.  c.  18,  a.  100,  is  not  proved 
by  the  production  of  a  stamped  copy,  similar  in  all  respects  to  the  notice  left  with  the  post- 
master, save  that  it  has  no  external  addrest;  such  copy  not  being  a  *'  stamped  duplitatet** 
within  the  meaning  of  the  act. 

James  Birch  objected  to  the  name  of  Francis  Brittain,  of  Garndif- 
fiiith,  being  retained  on  the  list  of  voters  for  the  parish  of  Trevethin. 

To  prove  a  service  of  notice  of  objection  on  Francis  Brittain,  an 
alleged  duplicate  notice,  bearing  the  postmark  "Pontypool,  Aug.  24, 
1847,"  was  produced;  but,  on  inspection,  it  appeared,  that  though 
posted  in  due  time,  and  correctly  drawn,  according  to  the  form  in  the 
6  &  7  Vict.  c.  18,  schedule  (A.)  No.  6,  it  was  not  "duly  directed"  to  the 
said  Francis  Brittain,  unless,  as  was  contended,  the  words  on  the  face 
and  at  the  top  of  the  notice,  "  To  Mr.  Francis  Brittain,  Garndiffaith," 
could  be  considered  a  direction. 

It  was  proved,  that  on  the  back  of  the  notice  which  was  delivered  to 
and  retained  by  the  postmaster  at  Pontypool,  to  be  forwarded  by  post 
to  Francis  Brittain,  the  words  "To  Mr.  Francis  Brittain,  Garndiffaith," 
were  written  so  as  to  form,  when  the  paper  was  folded  into  the  shape  of 
a  letter,  an  external  direction  to  him. 

3^4g-|       It  was  contended,  on  the  part  of  Brittain,  that  the  *service  of 
-'   notice  of  objection  upon  him  was  not  duly  proved,  inasmuch  as  the 
two  papers  were  not  duplicates. 

The  revising  barrister  being  of  that  opinion,  retained  the  name  of 
Brittain  upon  the  list  of  voters.  But,  in  order  to  give  the  objector  an 
opportunity  of  availing  himself  of  his  notice  of  objection,  in  case  the 
Court  of  Common  Pleas  should  be  of  a  contrary  opinion,  Brittain  was 
called  upon  to  prove  his  qualification,  and  failed  to  do  so. 

If  the  cotfrt  shall  think  the  service  of  the  notice  of  objection  duly 
proved,  notwithstanding  the  absence  of  external  direction  on  the  alleged 
duplicate  thereof,  the  register  is  to  be  altered,  by  expunging  from  the 
list  the  names  of  Francis  Brittain  and  of  forty-nine  other  persons 
objected  to  by  notices  in  the  like  form  and  similarly  served,  and  whose 
appeals  are  consolidated  with  the  principal  case ;  otherwise,  the  register 
is  to  remain  unaltered. 

Keating,  for  the  appellant.  The  100th  section  of  the  6  &  7  Vict.  c. 
18,  enacts,  "that  it  shall  be  sufficient,  in  every  case  of  notice  to  any 
person  objected  to  in  any  list  of  county,  city,  or  borough  voters,  and  in 
the  livery  list  of  the  city  of  London,  and  also  in  the  case  of  county 
voters,  to  the  occupying  tenant  whose  name  and  place  of  abode  appears 
in  such  respective  list  as'  aforesaid,  if  the  notice  so  required  to  be  given 
as  aforesaid  shall,  on  or  before  the  25th  of  August,  be  sent  by  the  post, 
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free  of  postage,  or  the  sum  chargeable  as  postage  for  the  same  being 
first  paid,  directed  to  the  person  to  whom  the  same  shall  be  sent,  at  his 
place  of  abode  as  described  in  the  said  list  of  voters ;  and,  whenever 
any  person  shall  be  desirous  of  sending  any  such  notice  of  objection  by 
the  post,  he  shall  deliver  the  same,  duly  directed,  open  and  in  duplicate, 
to  the  postmaster  of  any  post-office,  where  money  orders  are  received 
or  paid,  within  such  hours  as  shall  have  been  previously  given  notice 
of  at  such  *post-office,  and  under  such  regulations  with  respect  to  r-^A,j 
the  registration  of  such  letters,  and  the  fee  to  be  paid  for  such  re- 
gistration  (which  fee  shall  in  no  case  exceed  2d,  over  and  above  the  ordi- 
nary rate  of  postage),  as  shall  from  time  to  time  be  made  by  the  post- 
master-general in  that  behalf;  and,  in  all  cases  in  which  such  fee  shall 
have  been  duly  paid,  the  postmaster  shall  compare  the  said  notice  and 
the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in  their  address 
and  in  their  contents,  shall  forward  one  of  them  to  its  address,  by  the 
post,  and  shall  return  the  other  to  the  party  bringing  the  same,  duly 
stamped  with  the  stamp  of  the  said  post-office ;  and  the  production,  by 
the  party  who  posted  such  notice,  of  such  stamped  duplicate,  shall  be 
evidence  of  the  notice  having  been  given  to  the  person,  at  the  place 
mentioned  in  such  duplicate,  on  the  day  on  which  such  notice  would,  in 
the  ordinary  course  of  post,  have  been  delivered  at  such  place."  By 
this  section,  the  notice  is  required  to  be  addressed  to  the  party  for  whom 
it  is  intended.  It  is  quite  immaterial  upon  what  part  of  the  paper  the 
address  is  placed ;  its  repetition  by  way  of  endorsement  is  not  required. 
There  is  nothing  to  prevent  the  notice  from  being  written  on  a  card ; 
and  in  that  case  it  could  hardly  be  contended  that  the  direction  need  be 
repeated.  All  that  is  required  is,  an  address  such  as  will  enable  the 
postmaster  to  transmit  the  notice  by  the  post  to  the  party  for  whom  it  is 
intended.  The  copy  produced  does  in  fact  literally  comply  with  the 
form  in  Sched.  (A.)  No.  5.  The  two  papers  are  required  to  be  dupli- 
cates only  in  all  essential  particulars ;  and  these  are  so.  Besides,  here 
the  revising  barrister  has  found  enough  to  make  this  a  good  service  of 
notice,  irrespective  of  the  stamp. 

Bi/leSf  Serjt,  for  the  respondent.  The  stamped  copy  produced  clearly 
is  not  a  "  duplicate,"  within  the  meaning  of  the  act.  The  notice  is  to  be 
dult/  directed;  and,  *before  the  postmaster  affixes  the  office  stamp,  ri^AQ 
he  is  to  be  satisfied  that  the  two  papers  are  alike  "  in  their  address 
and  in  their  contents."  "  Address"  clearly  imports  an  external  direc- 
tion, when  applied  to  a  thing  to  be  transmitted  by  post :  it  is  to  be 
directed  in  the  manner  in  which  post  letters  usually  are  directed.  The 
document  that  is  to  be  evidence  of  the  notice  having  been  given,  is  to  be 
a  duplicate^  that  is,  a  fac  simile,  of  the  paper  that  is  transmitted  to  its 
destination.  In  Toms,  app.,  Cuming,  resp.,  7  M.  &  G.  94,  8  Scott,  N. 
R.  910,  1  Ludw.  R.  C.  200,  the  notice  sent  by  post  to  the  party  objected 
to  was  signed  by  the  objector  himself,  and  the  copy  by  an  agent  in  his 
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name ;  and  it  was  held  that  the  notice  was  not  proved  by  the  production 
of  the  latter.  Tixdal,  C.  J.,  there  gays:  "The  postmaster  is  to  'com- 
pare the  said  notice  and  the  duplicate,  and,  on  being  satisfied  that  they 
are  alike  in  their  address  and  in  their  cantent/y  shall  forward  one  of 
them  to  its  address  by  the  post,  and  shall  return  the  other  to  the  party 
bringing  the  same,  duly  stamped  with  the  stamp  of  the  said  post-office.* 
It  is  open,  therefore,  to  the  postmaster  to  send  which  notice  he  pleases. 
The  very  meaning  of  the  term  duplicate^  is,  that  one  document  resembles 
the  other  in  all  essentials.  The  instance  put  by  my  brother  Maule,  in  the 
course  of  the  argument,  of  bills  drawn  in  duplicate(a),  is  an  apt  illustra- 
tion. In  this  case,  I  think  the  objector  did  not  deliver  the  notice  in 
duplicate  to  the  postmaster :  one  of  the  documents  which  he  delivered 
was  a  notice;  but  the  other  was  no  notice  at  all.*'  And  Maule,  J., 
says :  "  The  true  definition  of  the  term  '  duplicate,*  is,  a  document  which 
is  the  same  in  all  respects  as  some  other  instrument,  from  which  it  is 
undistinguishable  in  its  essence  and  in  its  operation.**  It  is  clear,  there- 
fore, that,  in  order  to  comply  with  the  statute,  both  must  be  originals. 
♦491   [Wilde,  C.  J.     The  postmaster  is  to  compare  *the  two  documents  • 

and  see  that  they  are  alike  in  their  address  and  in  their  contents. 
Here,  one  paper  has  address  and'  contents,  the  other,  contents  only.  I 
think  it  is  no  compliance  with  the  act.]  It  is  insisted,  on  behalf  of  the 
appellant,  that  there  was  still  evidence  from  which  the  due  iservice  of 
notice  might  be  inferred.  The  revising  barrister  has  not,  however,  so 
inferred.     [Wilde,  C.  J.     That  is  not  reserved  for  us.1 

Keating,  in  reply.  All  that  the  case  cited  amounts  to,  is,  that  a 
duplicate  must  be  something  which  resembles  the  original  in  all  essential 
particulars.  This  instrument  does  so.  [Maule,  J.  In  that  case,  the 
one  was  a  binding  instrument,  the  other  was  not.  It  was  enough,  there- 
fore, for  the  court  to  say,  that,  inasmuch  as  the  two  instruments  differed 
in  an  essential  particular,  they  were  not  duplicates.]  To  require  an 
external  address,  is  importing  into  the  clause  words  that  are  not  found 
there.  [Wilde,  C.  J.  The  postmaster  can  only  act  upon  the  information 
given  to  him  by  the  external  address.] 

Wilde,  C.  J.  It  appears  to  me  that  the  document  produced  before 
the  revising  barrister,  as  evidence  of  the  due  service  of  the  notice  of 
objection  in  this  case,  cannot  be  considered  a  duplicate  of  that  which  was 
left  with  the  postmaster  to  be  forwarded  by  the  post.  To  hold  it  suffi- 
cient, might  lead  to  very  inconvenient  consequences.  One  important 
point  to  be  ascertained  in  such  a  case  is,  what  was  the  direction  given  to 
the  postmaster  with  respect  to  the  transmission  of  the  notice  ?  The 
matter  that  appears  upon  the  face  of  the  paper  is  not  intended  for  any 
such  object.  When  I  find  the  legislature  providing  that  the  two  papers 
i^r(\-^  shall  be  alike  in  their  address  and  in  their  contentSy  I  cannot  con- 
■^   ceive,  that,  because  it  is  possible  so  to  fold  the  paper  as  to  '^'make 

(a)  Vide  7  M.  &  G.  91.{ii) 
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the  direction  upon  the  face  of  it  answer  the  purpose  of  an  external 
address,  the  objection  is  obviated.  I  see  much  inconvenience  that  might 
result  from  a  de{)arture  from  so  plain  and  simple  a  direction ;  but  none 
can  arise  from  a  strict  and  literal  adherence  to  the  words  of  the  act. 
I  think  the  decision  of  the  revising  barrister  was  right,  and  must  be 
affirmed,  with  costs. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  When  the  statute  speaks 
of  a  document  to  be  transmitted  bj  the  post,  ^^duly  directed"  to  the 
person  to  whom  it  is  to  be  sent,  it  cau  only  contemplate  a  direction  in 
the  ordinary  way,  written  on  the  outside.  And  it  appears  that  the  copy 
retained  by  the  postmaster  had  such  external  address.  The  absence  of 
such  external  address  on  the  copy  returned  by  the  postmaster  to  the  per- 
son producing  it,  was  a  variance,  and  iiot  an  immaterial  one. 

Maule,  J.  I  also  think  there  has  in  this  case  been  a  failure  on  the  part 
of  the  objector  to  comply  with  the  statute  in  a  particular  essential  to  the 
making  the  delivery  of  the  notice  to  the  postmaster  a  delivery  to  the 
person  objected  to.  The  notice  left  with  the  postmaster  was  a  notice 
having,  in  addition  to  the  address  on  the  face  of  it,  a  direction  outside, 
to  inform  the  postmaster  where  and  to  whom  it  was  to  be  transmitted. 
This  external  address  is  a  most  essential  part  of  the  notice.  It  was 
material  to  show  what  the  postmaster  was  required  to  do.  The  paper 
produced  as  evidence  of  the  notice,  omits  to  state  what  direction  was 
given  at  the  post-oflSce.  It  therefore  seems  to  me  to  be  defective  in  an 
essential  particular. 

V.  Williams,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising 
barrister  was  correct,  the  two  *documents  not  being  duplicates  p^^-^ 
within  the  meaning  of  the  statute.  It  is  true  that  the  copy  pro- 
duced had  a  direction  on  the  face  of  it,  like  the  form  given  in  schedule  (A.) 
No.  5.  But  it  is  to  be  observed  that  that  is  the  form  of  a  notice  that  is 
to  be  served  personally  upon  the  party  objected  to,  or  left  at  his  place 
of  abode.  If  the  notice  is  to  be  sent  by  the  post,  it  cannot  be  said  to 
be  dvJy  directed  for  that  purpose,  unless  it  also  bears  an  external  address* 

Decision  affirmed,  with  costs. 


Borough  of  Bewdley. 

CHARLES  WATSON,  Appellant,  WILLIAM  COTTON, 
Respondent.     Nov,  18. 

Where  the  reviting  barrister  finds  a  certain  erection  to  be  a  *'  building"  within  the  2  W.  4,  c. 
45,  8.  27,  and  givee  a  description  of  it  that  does  not  necessarily  show  that  it  cannot  be  i 
building  within  the  act,  the  court  will  not  interfere  with  his  decision. 

Chablbs  Watson  objected  to  the  name  of  William  Cotton  being  re- 
tainei  un  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member 
to  serve  in  parliament  for  the  borough  of  Bewdley,  in  respect  of  a  wharf 
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and  building  in  Bridge  Street,  in  the  hamlet  of  Lower  Mitton,  "wiihiA 
the  said  borough. 

William  Cotton  occupied  a  wharf  and  shed  in  Bridge  Street.  The 
shed  stood  against  a  wooden  paling,  the  boundary  of  the  wharf,  but  was 
not  fastened!  to  it.  Six  posts  put  into  the  ground  supported  a  tarpaulin 
or  tar  cloth,  which  formed  the  roof.  One  of  the  sides  of  the  shed  was 
boarded  up  with  boards  fastened  to  the  posts  by  nails.  The  shed  was 
used  for  purposes  connected  with  the  occupation  of  the  wharf.  Cotton 
put  into  it  his  barrows,  shovels,  and  coal  baskets;  and  one  Marks 
^-rt-i  *who  rented  a  part  of  the  wharf  from  Cotton  for  the  purpose  of 
■^  making  hoops,  was  allowed  to  put  hoops  and  poles  into  the  shed 
during  six  months,  paying  wharfage  for  the  use  of  it. 

The  revising  barrister  decided  that  this  was  a  "  building"  within  the 
meaning  of  the  statute  2  &  3  W.  4,  c.  45,  s.  27,  and  therefore  retained 
the  name  of  William  Cotton  on  the  list  of  voters  for  the  said  borough. 
If  the  court  shall  be  of  opinion  that  this  was  not  a  building  within  the 
meaning  of  that  section,  then  the  name  of  William  Cotton  is  to  be  ex- 
punged from  the  list.  But,  if  the  court  shall  be  of  opinion  that  this  was 
a  building  within  the  meaning  of  the  section,  then  the  name  of  William 
Cotton  is  to  be  retained  on  the  list. 

Orat/j  for  the  appellant.  The  27th  section  of  the  2  W.  4,  c.  45,  con- 
fers the  right  of  voting  upon  one  who  occupies  as  owner  or  tenant,  "  any 
house,  warehouse,  counting-house,  shop,  or  other  building,**  being, 
either  separately,  or  jointly  with  any  land  within  the  borough  occupied 
therewith  by  him  as  owner,  or  occupied  therewith  by  him  as  tenant 
under  the  same  landlord,  of  the  clear  yearly  value  of  not  less  than  10?. 
The  occupation  of  land  alone  gives  no  qualification.  And  the  "  building," 
to  be  available  for  that  purpose,  must  be  something  substantial,  some- 
thing ejiisdem  generis  with  those  specifically  mentioned,  and  not  a  mere 
temporary  erection  for  the  more  convenient  use  of  the  land,  that  would 
be  removable  by  the  tenant.  [Maule,  J.  The  revising  barrister  has 
found  that  this  is  a  "building,**  within  the  meaning  of  the  act;  and  he 
gives  us  a  description  embracing  some  of  the  incidents  of  a  building.  He 
describes  two  sides  of  the  structure :  the  rest  may  be  of  solid  masonry. 
He  does  not  profess  to  give  a  full  description  of  it.]     In  Whitmore,  app., 
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Reg.  Cas.  10 ;  S.  C.  {per  nom.  Whitmare,  app.,  Bedford^  resp.), 
5  M.  &  G.  9,  Maule,  J.,  says  that  "  the  word  '  building'  in  the  27th 
section  of  the  2  W.  4,  c.  45,  is  not  to  be  understood  in  its  largest  possible 
sense,  but  is  to  have  some  restriction  from  the  accompanying  wtrds." 
[Maule,  J.  The  question  here  is,  whether  the  circumstances  stated  in 
the  case  make  it  impossible  that  this  can  be  a  building  within  the  mean- 
ing of  the  statute.]  The  revising  barrister  evidently  meant  to  describe 
accurately  and  completely  of  what  this  building  consisted.  If  he  has 
miscarried  in  this  respect,  the  court  has  power,  under  the  65th  seotioii 
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of  the  6  &  7  Vict.  c.  18,  to  remit  the  case  to  him,  in  order  that  it  may 
be  more  fuUy  stated.  [Wilde,  C.  J.  Until  the  contrary  is  shown,  we 
must  assume  that  the  revising  barrister  has  done  right.  He  has  stated 
all  that  he  has  judged  it  material  for  the  court  to  be  informed  of.  I 
apprehend  the  facts  he  has  stated,  do  not  warrant  the  conclusion  that 
this  could  not  be  a  building.]  De  nan  apparenttbtis  et  nan  existentibtis 
eadem  est  ratio.  That  which  does  not  appear,  will  not  be  presumed  to 
exist.  If  anything  is  to  be  assumed,  it  is,  that  the  revising  barrister 
has  described  the  entire  component  parts  of  the  structure.  He  calls  it 
a  shed:  it  must,  therefore,  have  at  least  one  side  open.  [Wilde,  C.  J. 
It  is  possible  to  conceive  sheds  of  a  very  substantial  and  valuable  cha- 
racter. For  instance,  the  sheds  in  the  docks,  which  for  the  most  part 
consist  of  columns  of  iron  or  stone,  supporting  slated  roofs.] 

Bt/le$j  Serjt.,  for  the  respondent,  was  not  heard. 

Wilde,  G.  J.  The  revising  barrister  has  found  the  erection  in  ques- 
tion to  be  a  '^  building"  within  the  meaning  of  the  act ;  and  his  decision 
must  stand,  unless  *the  court  is  satisfied  that  the  thing  described  j.^-. 
cannot  be  a  building.  It  is  difficult  accurately  to  define  what  is  a  I- 
building.  The  statute  uses  the  word  "  warehouse."  I  do  not  apprehend 
that  this  could  not  be  called  a  warehouse,  merely  because  it  might  be 
open  on  all  sides.  The  shed,  as  it  is  called,  appears  to  be  closed  on  two 
sides ;  and  to  have  a  roof;  and  it  is  used  by  the  respondent  for  purposes 
connected  with  the  occupation  of  the  wharf.  It  is  also  stated  to  be  used 
by  one  Marks  as  a  place  of  deposit  for  goods.  When,  therefore,  it  is 
said,  that  to  constitute  a  building  within  the  act,  the  thing  must  be 
ejusdem  generis  with  those  particularly  enumerated,  I  think  that  this 
does  sufficiently  appear  to  be  a  ^^  warehouse."  At  all  events,  there  is 
nothing  in  the  case  that  is  inconsistent  with  its  being  so  held.  The 
revising  barrister  having  found  it  to  be  a  "  building"  within  the  act,  I 
must  assume  that  it  has  all  the  requisities  to  constitute  a  building,  except 
the  incidents  he  sets  out.  And  I  see  nothing  in  the  facts  he  has  stated 
to  guide  the  court  in  the  exercise  of  its  opinion,  that  can  prevent  this 
being  a  building  analogous  to  a  warehouse.  I  therefore  think  his  decision 
must  be  affiurmed. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  seems  to  me  to  be  much 
more  a  question  of  fact  than  Of  law,  whether  or  not  an  erection  of  a 
given  description  is  a  '^  building"  within  the  meaning  of  the  act.  Here, 
the  revising  barrister  has  found,  affirmatively,  that  this  is  a  building ; 
and,  unless  we  can  perceive  from  the  description  he  has  given,  that  it 
eauld  not  be  so,  we  ought  not  to  interfere  with  his  decision. 

Maule,  J.     It  is  not  denied  that  the  shed  in  question  is  a  building ; 
but  it  is  said  not  to  be  a  building  within  the  restricted  sense  contemplated 
by  the  27th  *section  of  the  2  W.  4,  c.  45.     It  appears  to  me  that  r*55 
the  revising  barrister  came  to  a  correct  conclusion :  but,  at  all   " 
events,  there  is  nothing  on  the  face  of  this  case  to  show  his  decision  to 
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be  erroneous.  When  once  it  is  established  that  the  thing  is  a  building, 
the  only  question  that  remains  is  to  be  decided  by  the  uses  and  purposes 
to  which  the  building  is  or  may  be  put.  If  it  is  or  may  be  applied  tc 
the  purposes  of  a  building  such  as  is  mentioned  in  the  act,  it  clearly  may 
be  said  to  be  a  building  within  the  meaning  of  the  act.  Its  being  more 
or  less  substantial  cannot  affect  the  question.  Nobody  would  for  a 
moment  doubt  that  a  place  constructed  at  great  expense,  and  of  great 
solidity,  closed  on  two  sides,  and  used  for  the  stowage  of  goods,  would 
be  a  building  within  the  act.  Assume  this  to  be  a  building,  and  in  what 
does  that  differ  from  this  ?  As,  therefore,  we  cannot  clearly  see  that  the 
revising  barrister  has  decided  wrong  in  point  of  law,  his  decision  must 
be  affirmed. 

V.  Williams,  J.  I  am  of  the  same  opinion.  From  the  circumstances 
stated  in  the  case,  I  cannot  undertake  to  say  that  the  conclusion  of  fact 
at  which  the  revising  barrister  has  arrived,  is  wrong  in  point  of  law. 

Wilde,  J.  As  the  respondent  has  not  been  heard,  the  decision  will, 
of  course,  be  affirmed  with  costs. 

Decision  affirmed,  with  costs* 
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♦Borough  of  Lyme  Regis. 


JOHN  VENN  PRIOR,  Appellant,  HENRY  FRANKS  WARING, 
Respondent.     Nov.  18. 

The  revising  barrister  has  no  power,  under  the  44th  section  of  the  6  &  7  Vict.  c.  18,  to  conso- 
lidate appeals  that  do  not  depend  upon  the  same  state  of  facts,  and  upon  the  same  decision 
in  point  of  law. 

Where,  therefore,  a  consolidated  case  was  stated,  involving  the  right  of  four  several  persons  to 
be  registered  as  voters,  and  showing  different  facts  as  applicable  to  each — ^thc  court  dismissed 
the  appeal,  for  want  of  jurisdiction. 

Henry  Franks  Waring  duly  objected  to  the  name  of  John  Venn 
Prior,  and  those  of  three  other  persons  (whose  appeals  against  the 
decision  of  the  revising  barrister  are  consolidated  with  the  principal  case), 
being  retained  upon  the  list  of  voters  for  the  parish  of  Lyme  Regis,  in 
the  borough  of  Lyme  Regis.  The  names  of  the  parties  appeared  in  the 
list  as  follows  : — 


Christian  Name  and 
Sarname    of     each 
Voter  at  full  length. 

Place  of  Abode. 

Natnre  of 
Qaalification. 

Street,  a^e.,  where 
Property  situate, 
&e. 

Prior,  John  Venn 
Templer,  James 

Templer,   Henry 

Augustus 
Templer,  John 

Charles 

Silver  Street, 

Lyme. 
Silver  Street, 

Lyme. 
Silver  Street, 

Lyme. 
Silver  Street, 

Lyme. 

House  and  Land. 
House  and  Land. 
House  and  Land. 
^ou8e  and  Land. 

Springfield 

House. 
Springfield 

House. 
Springfield 

House. 
Springfield 

House. 
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The  appellants  were  duly  rated  for  the  property  described,  and  the 
rates  were  duly  paid  by  them ;  and  the  property  was  of  sufficient  value 
to  entitle  them  all  to  be  retained  on  the  list  of  voters,  as  joint  occupiers, 
if  the  qualification  was  complete  in  other  respects. 

Mr.  George  0*JCelley  Templer,  a  solicitor  at  Lyme,  had  been  exten- 
sively employed  by  Mr.  Attwood  in  the  purchase  of  houses  and  other 
property  in  Lyme, — the  annual  value  of  the  whole  purchased  by  him 
since  1842  amounting  to  about  lOOOZ.  Mr.  Attwood  had  other  *pro-  -^ 
perty  in  the  borough,  purchased  by  other  agents,  to  an  equal  ^ 
amount,  principally  house  property,  and  consisting  of  houses  of  all  sorts 
and  classes. 

Mr.  G.  O'K.  Templer  purchased  for  Mr.  Attwood,  in  1845,  the  pro- 
perty in  question  (Springfield  House)  from  one  Tartt,  for  the  residue  of 
a  term  of  twenty-one  years,  of  which  seven  were  unexpired.  Mr.  Tartt 
gave  up  possession  to  Mr.  G.  O'K.  Templer,  for  Mr.  Attwood,  on  the 
25th  of  July,  1845 ;  the  agreement  for  purchase  having  been  made 
about  three  weeks  before. 

John  Venn  Prior  was  the  brother-in-law  of  Mr.  G.  0*K.  Templer, 
and  was  a  barrister  practising  in  Lincoln's  Inn,  having  a  residence  with 
his  wife  and  family  at  Greenwich,  and  had  so  had  for  some  years. 

John  Templer  was  a  brother  of  Mr.  G.  0*K.  Templer,  and  a  special 
pleader,  practising  in  the  Temple,  and  had  a  residence  with  his  wife  and 
family  at  Greenwich,  and  had  so  had  for  some  years. 

James  Templer  was  the  father  of  Mr.  G.  O'K.  Templer,  and  was  a 
solicitor  residing  at  Bridport,  within  seven  miles  of  the  boundary  of  the 
borough  of  Lyme. 

Henry  Augustus  Templer  was  another  brother  of  Mr.  G.  O'K.  Templer, 
and  was  a  solicitor  at  Bridport,  and  resided  with  his  wife  there ;  and 
hb  house  also  was  within  seven  miles  of  the  boundary  of  the  borough 
of  Lyme. 

Mr.  G.  O'K.  Templer,  at  the  latter  end  of  July,  1845,  treated  with 
*  James  Templer  and  Henry  Augustus  Templer  for  their  taking  Spring- 
field with  Prior  and  John  Templer,  upon  the  terms  hereinafter  stated ; 
and  James  Templer  (the  father)  wrote,  in  the  last  week  of  July,  1845, 
to  propose  to  Prior  and  John  Templer  that  they  (the  four  appellants) 
should  take  the  house  furnished,  as  yearly  tenants,  rent  free,  on  the 
terms  of  paying  the  rates  and  taxes, — ^the  tenancy  to  commence  from 
the  30th  of  July,  1845. 

♦Before  the  receipt  of  their  answer  to  this  proposal,  and  in  the  r#gg 
certainty  that  it  would  be  accepted,  G.  O'K.  Templer  prepared 
the  following  agreement,  which  he  sent  to  London  to  be  signed  by  him, 
and  which  Mr.  Attwood  signed  on  the  30th  of  July,  1845.  And,  by 
the  same  post,  G.  O'K.  Templer  sent  a  counterpart  (already  signed  by 
James  and  Henry  Augustus  Templer)  to  London,  to  be  signed  by  Prior 
and  John  Templer ;  and  it  crossed  on  the  road  their  letters  agreeing  to 


58  Prior,  App.,  Waring,  Resp.  M.  T.  1847. 

the  proposal.  They  signed  the  agreement  on  or  before  the  31st  of  July, 
1845.     The  agreement  was  as  follows : — 

"  Memorandum  of  agreement  made  and  entered  into  this  80th  day  of 
July,  1845,  between  John  Attwood,  of,  &c.,  M.  P.,  of  the  one  part,  and 
James  Templer  and  Henry  Augustus  Templer,  both  tof  Bridport,  John 
Venn  Prior,  of,  &c.,  and  John  Charles  Templer,  of,  &c.,  of  the  other  part. 

"First,  the  said  John  Attwood,  in  consideration  of  the  agreement 
hereinafter  contained  on  the  part  of  the  said  J.  Templer,  H.  A.  Templer, 
J.  V.  Prior,  and  J.  C.  Templer,  agrees  to  set  and  let  unto  the  said  J. 
Templer,  H.  A.  Templer,  J.  V.  Prior,  and  J.  C.  Templer,  as  tenants 
from  year  to  year,  from  the  day  next  before  the  day  of  the  date  hereof, 
— and  the  said  J.  Templer,  H.  A.  Templer,  J.  V.  Prior,  and  J.  C. 
Templer,  agree  to  take — all  that  mansion  or  dwelling-house,  with  the 
coach-house,  garden,  field,  and  stables  thereunto  belonging,  situate  &c., 
called  Springfield  House,  late  the  residence  of  W.  M.  Tartt,  Esq., 
together  with  the  furniture  and  fixtures  in  and  about  the  said  dwelling- 
house,  and  thereunto  belonging.  And  the  said  J.  Templer,  H.  A. 
Templer,  J.  V.  Prior,  and  J.  C.  Templer  hereby  agree  to  pay  all  rates 
and  taxes,  and  to  keep  the  internal  part  of  the  said  dwelling-house  in 
the  same  state  of  repair  and  condition  as  it  is  now  in,  damage  by  fire 
only  excepted." 
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In  anticipation  of  the  agreement  being  completed,  *G.  0*K. 


Templer  engaged  a  woman,  who  took  care  of  the  house  on  behalf 
of  the  appellants,  and  had  lived  there  as  servant  ever  since.  On  the 
30th  of  July,  1845,  Henry  Templer  went  to  the  house,  and  told  the 
housekeeper  that  he  came  to  take  possession :  and  he  took  the  key.  On 
the  31st,  James  Templer,  the  father,  came  to  the  house,  and  slept  there 
on  that  night,  and  six  times  in  the  summer  of  1846,  and  four  nights  in 
1847.  Prior  came  down  to  Springfield  House  with  his  wife  and  family 
in  September  and  October,  1846,  and  stayed  there  a  fortnight.  He  had 
not  been  there  since,  until  the  9th  of  September,  1847,  when  he  went 
to  Lyme  with  his  wife  and  children  and  three  servants,  and  remained 
for  a  month.  John  C.  Templer  accompanied  his  father,  James  Templer, 
to  Lyme  during  the  time  of  the  revision  of  the  list  of  voters  in  October, 
1845  (James  Templer  being  professionally  engaged  in  court,  attending 
to  the  revision),  and  remained  a  week  at  the  house.  In  August,  1846, 
he  (John  C.  Templer)  came  to  the  house  with  his  wife,  two  children,  and 
one  servant,  and  accompanied  by  his  wife's  father  and  three  of  his  ser- 
vants. He  remained  for  eleven  weeks.  In  October,  1847,  John  C. 
Templer,  with  his  wife  and  family,  came  to  the  house  (while  Prior  and 
his  family  were  living  in  it,  as  above  mentioned),  and  remained  there 
from  Thursday  t'^  the  following  Sunday,  as  the  guests  of  Prior,  as  far  as  his 
table  was  concerned.  Mr.  and  Mrs.  Henry  Templer  slept  three  or  four 
nights  a(  the  house  between  the  31st  of  July,  1845,  and  the  31st  of  July, 
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1846 ;  one  night  in  August,  1847,  and  again  when  he  came  to  attend  the 
court  in  October,  1847,  to  support  his  qualification. 

Whilst  .Prior  and  John  C.  Templer  had  respectively  been  at  Spring- 
field, they  had  left  their  houses  at  Greenwich,  in  the  care  of  sometimes 
one  and  sometimes  two  servants,  on  board-wages. 

Several  friends  and  relations  of  the  Messrs.  Templer,  *with  their   r-^g^ 
assent,  had  slept  for  a  few  days  at  a  time,  on  one  occasion  for  two 
weeks,  at  Springfield,  during  the  year  1847  ;  and  others  had  slept  there, 
with  the  assent  of  the  Messrs.  Templer,  also  for  single  nights,  when  they 
had  come  from  the  neighbourhood  to  balls  at  Lyme. 

The  furniture  in  the  house  belonged  to  Mr.  Attwood.  The  value  of 
the  furnished  house  and  premises  was  150Z.  a  year.  The  value  of  the 
house  unfurnished  was  about  80/.  a  year.  Mr.  Attwood  paid  a  rent  of 
65?.  a  year,  for  the  remainder  of  the  term,  on  a  repairing  lease. 

The  housekeeper  had,  since  the  date  of  the  agreement,  been  paid  by 
the  appellants,  and  had  acted  entirely  under  their  orders.  An  occasional 
gardener,  who  had  previously  been  in  the  habit  of  working  bj^  the  day 
on  the  premises,  not  sleeping  there,  was  continued  till  May,  1847 ;  and 
his  wages  had  been  paid  by  the  appellants :  and,  from  that  time  till  the 
present,  the  housekeeper's  husband  was  employed  as  a  gardener  on  the 
premises,  by  G.  O'K.  Templer,  for  the  appellants,  and  his  wages  had 
been  settled  by  the  appellants. 

The  produce  of  the  garden  (except  what  had  been  consumed  by  the 
appellants  and  their  families  and  friends  in  the  above  visits)  had  been 
consumed,  with  their  assent,  by  the  housekeeper  and  her  husband,  and 
the  produce  of  the  grass-field  had  been  sold  by  G.  O'K.  Templer,  on 
behalf  of  the  appellants,  and  carried  by  him  to  their  account,  to  the 
amount  of  21.  a  year. 

The  rates  and  taxes,  amounting  to  18?.  per  annum  (of  which  6?.  15«. 
was  the  amount  of  the  poor-rate)  had  been  paid  by  G.  O'K.  Templer, 
and  repaid  to  him  by  the  appellants. 

The  revising  barrister  found  that  the  exclusive  object  of  the  landlord 
was,  to  enable  the  appellants  to  acquire  the  right  of  voting  for  the 
borough  of  Lyme ;  that  the  substantial  object  of  the  appellants  was,  to 
acquire  the  *right  of  voting ;  and  that,  although  they  then  and  p^/,^ 
continually  contemplated  an  occasional  visit  to  Lyme  with  their  ^ 
families,  as  a  consequence  of  the  agreement,  that  object  formed  an 
mconsiderable  part  of  their  real  motives  for  entering  into  the  agree- 
ment ;  but  that  the  agreement  was  executed  by  them  with  the  bond  fide 
intention  of  complying  literally  with  its  terms ;  that  is  to  say,  of  paying 
the  rates  and  taxes,  and  of  paying  for  repairs,  and  acquiring  the  rights 
of  tenants  from  year  to  year,  according  to  the  agreement ;  and,  upon 
the  above  facts,  the  revising  barrister  found  that  Prior  and  John  C. 
Templer  did  not  actually  or  constructively  reside  within  the  borough  of 
Lyme,  or  within  seven  statute  miles  thereof,  or  of  any  part  thereof,  for 


61  Prior,  App.,  Waring,  Resp.   M.  T.  1847. 

six  calendar  months  next  previous  to  the  last  day  of  July,  1847,  Jwithin 
the  meaning  of  the  2  W.  4,  c.  46,  and  5  &  6  Vict.  c.  18.  He  also  found 
that  the  house  was  not  reasonably  adapted  to  be  contemporaneously 
inhabited  by  the  appellants  and  their  families;  and  thereupon  found 
and  decided,  that  while  Prior  and  his  family  were  inhabiting  the  house, 
it  was  neither  actually  nor  constructively  occupied  by  the  other  appel- 
lants, within  the  meaning  of  the  2  W.  4,  c.  45,  nor  constituted  their 
residence ;  and  that,  while  John  C.  Templer  and  his  family  were  inha- 
biting the  house,  it  was  neither  actually  nor  constructively  occupied  by 
the  other  appellants,  nor  constituted  their  residences. 

If  the  court  shall  be  of  opinion  that  the  occupation  and  residence  of 
each  or  any  of  the  appellants  was  sufficient,  the  names  of  all,  or  such  a% 
the  court  shall  think fit^  are  to  be  retained  on  the  register;  otherwise  to 
be  expunged. 

Byles^  Serjt.,  for  the  appellants.  Three  questions  arise  in  this  case — 
first,  whether  the  motives  of  the  landlord  in  letting,  or  of  the  tenants  in 
i^r,n-y  hiring,  the  *premi8es,  can  at  all  affect  their  right  to  vote — secondly, 

-1  whether  the  facts  show  the  appellants,  or  any  of  them,  to  have 
occupied  "as  tenants,"  within  the  meaning  of  the  statute  2  W.  4,  c.  45, 
s.  27, — ^thirdly,  whether  a  sufficient  residence  appears.  [  Maule,  J.  The 
case  is  very  inconveniently  stated.  It  professes  to  be  a  donsolidated 
appeal ;  but  all  the  cases  do  not  depend  upon  the  same  state  of  facts. 
The  44th  section  of  the  6  &  7  Vict.  c.  18,  enacts,  "that,  if  it  shaD 
appear  to  any  revising  barrister  that  the  validity  of  any  number  of  such 
claims  or  objections  determined  by  him  at  any  court  as  aforesaid,  depends 
and  has  been  decided  by  him  upon  the  same  point  or  points  of  law,  and 
the  parties,  or  any  of  them,  aggrieved  by  or  dissatisfied  with  his  decision 
thereon,  shall  have  given  notice  of  and  intention  to  appeal  therefrom,  it 
shall  in  such  case  be  lawful  for  the  said  barrister  to  declare  that  the 
appeals  against  such  decision  ought  to  be  consolidated,  and  the  said 
barrister  shall  in  such  case  state  in  writing  the  case,  and  his  decision 
thereon,  in  manner  hereinbefore  [s.  42]  mentioned,  and  that  several 
appeals  depend  upon  the  same  decision,  and  ought  to  be  consolidated,'* 
&c.  And  the  45th  section  enacts,  "  that,  in  and  with  regard  to  every 
such  consolidated  appeal,  the  like  proceeding  shall  be  had  and  taken,  and 
the  like  rules  and  regulations  shall  apply,  as  in  the  case  of  any  other 
appeal  under  this  act ;  and  that  every  order,  judgment,  or  decision  of 
the  court  of  Common  Pleas  shall  be  equally  valid  and  effectual  for  all  the 
purposes  of  tins  act,  and  binding  and  conclusive  upon  all  the  parties 
named  in,  or  referred  to  as  parties  to,  such  consolidated  appeal,  as  afore- 
said." Here,  the  revising  barrister  decides  each  of  the  cases  upon  its 
own  peculiar  circumstances.  [Wilde,  C.  J.  Where  several  actions 
against  underwriters  upon  policies  are  consolidated,  all  must  depend  upon 
^^^^  the  same  state  of  facts,  and  follow  *the  same  result.]     They  all 

J  depend  and  have  been  decided  by  the  revising  barrister  upon  the 
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same  point  or  points  of  law.  And  two  of  them,  at  all  events,  turn 
upon  precisely  the  same  state  of  facts.  The  rest  may  be  rejected.  The 
consolidation  of  the  cases  is  the  act  of  the  revising  barrister.  [Kinglakey 
Serjt.,  for  the  respondent,  submitted  that  it  was  not  competent  to  the  court 
to  deal  with  the  cases  as  separate  appeals ;  for,  that,  unless  this  was  to  all 
intents  a  consolidated  appeal,  the  respondent  was  not  properly  before  it.] 
Then,  the  court  may  remit  the  cases  to  the  revising  barrister,  in  order 
that  it  may  be  stated  more  correctly.(a)  [Maule,  J.  I  do  not  think 
this  can  be  said  to  be  an  insufficiently  stated  case  within  that  section. 
There  may  be  very  good  reason  why  a  man  having  a  bad  case  may  be 
anxious  to  consolidate  it  with  a  better  one.]  Both  parties  were  consent- 
ing to  the  consolidation  before  the  revising  barrister.  [Maule,  J.  Two 
parties  may  consent  to  state  a  case  for  the  opinion  of  the  court  of 
Chancery;  but  that  would  not  give  the  court  jurisdiction.] 

Wilde,  C.  J.  I  think  we  have  no  power,  either  to  hear  this  appeal, 
or  to  remit  it  to  the  revising  barrister  to  be  re-stated.  It  is  of  the 
utmost  importance  that  we  should  strictly  confine  ourselves  within  the 
limits  assigned  to  us  by  the  act.  If  we  were  to  entertain  this  case  in  the 
way  suggested,  we  should,  I  think,  be  assuming  a  jurisdiction  which  the 
statute  has  not  given  to  us. 

*CoLTMAN,  J.     I  am  of  the  same  opinion.     Matters  of  form  in  -^_^ 
judicial   proceedings,   are  frequently  of  substantial   importance.  ^ 
Whatever  may  be  the  hardship  here,  it  is  better  that  a  partial  inconve- 
nience should  be  endured,  than  that  the  court  should  assume  to  act  in  a 
manner  not  expressly  sanctioned  by  the  legislature. 

Maulb,  J.  I  also  think  we  are  without  jurisdiction  in  this  case,  and 
that  the  revising  barrister,  in  reserving  the  case  in  the  manner  he  has 
done,  has  done  that  which  the  statute  does  not  authorise  him  to  do.  His 
object,  no  doubt,  was  a  good  one,  viz.,  to  save  expense  to  the  parties. 

y.  Williams,  J.  I  also  think  this  is  not  a  consolidated  appeal, 
within  the  meaning  of  the  act,  which  must  be  the  statement  of  a  single 
case,  the  facts  and  the  law  of  which  govern  those  that  are  made  to  depend 
upon  it.     This  is  in  reality  a  joint  appeal.  Appeal  dismissed. 

(a)  Under  the  6  &  7  Vict.  c.  18,  a.  65,  which  provides,  that,  *'  if  the  court  shall  be  of  opinion 
in  any  caae  that  the  statement  of  the  matter  of  the  appeal  is  not  sufficient  to  enable  them  to 
give  jadgment  in  law,  it  shall  be  lawful  for  the  said  court  to  remit  the  said  statement  to  the 
revising  barrister  by  whom  it  shall  have  been  signed,  in  order  that  the  case  may  be  more  fully 
■uted." 
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*Borough  of  Shrewsbury. 


HENRY  ONIONS,  Appellant,  JOHN  BOWDLER,  Respondent. 

Nm.  18. 

The  6  &.  7  Vict.  c.  18,  s.  40,  empowers  the  revising  barrister  to  insert  the  qnalification  of  s 
▼oter  in  the  list,  where  it  has  been  vholly  omitted,  or  to  amend  the  description  where  it  i» 
insufficiently  stated;  but  it  does  not  authorise  him  to  amend  a  quali6cation  imperfectly 
stated,  by  adding  a  nem  qualification. 

In  a  list  of  borough  voters,  the  qualification  of  the  appellant  was  described  in  the  third  column 
as  "  house  in  succession,"  and,  in  the  fourtfi,  to  be  situate  in  **  Butcher  Row."  It  appeared 
that  the  qualification  in  truth  consisted  of  the  successive  occupation  by  the  party  of  two 
houses,  one  in  Butcher  Row,  the  other  in  Coleham,  in  the  same  borough  ;  and  the  revising 
barrister  was  called  upon  to  amend  the  description,  by  adding  an  «  to  the  word  kmi9e  in  the 
third  column,  and  inserting  Coleham  in  the  fourth ;  which  he  declined  to  do :  Hdi^  that  the 
proposed  amendment  was  not  one  which  it  was  competent  to  the  revising  barrister  to  make. 

John  Bowdleb  objected  to  the  name  of  Henry  Onions  being  retained 
on  the  list  of  Toters  for  the  parish  of  St.  Alkmond,  in  the  borough  of 
Shrewsbury.     The  list  stood  thus : — 


Christian  Name 

and  Surname  of  the 

Voter. 

Place  of  Abode. 

r      - 

Nalnre  of 
Qualification. 

Street,  Ac.,  where 
Property  sitoate, 

Henry  Onions. 

Butcher  Row. 

House  in  suc- 
cession. 

Butcher  Bow. 

Henry  Onions  occupied  two  houses  in  immediate  succession.  It  was 
proved  that  he  had  removed*  from  Coleham,  in  the  parish  of  St.  Julian, 
to  Butcher  Row,  in  the  parish  of  St.  Alkmond,  on  the  Ist  of  May, 
1847.     Both  parishes  are  within  the  borough. 

The  revising  barrister  was  required  to  amend  the  third  column,  by 
making  it  '^  hotisei  in  succession ;''  and  the  fourth,  by  inserting  ^^Goleham 
and.''    He  held  that  he  had  no  power  to  do  so,  on  the  ground  that  both 
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the  qualifying  properties  occupied  in  succession,  should  *have  been 


stated  in  the  list ;  and  accordingly  he  expunged  the  names  of 
Henry  Onions  and  of  seventeen  other  persons  whose  cases  were  consoli- 
dated with  the  principal  case.  In  the  event  of  the  court  holding  his 
decision  to  be  wrong,  the  names  of  these  several  persons  are  to  be 
restored  to  the  list. 

Whatelejfy  for  the  appellant.  The  question  in  this  case  is,  whether  or 
not  the  revising  barrister  had  power  to  amend  the  list  of  voters,  as  he 
was  required  to  do  by  the  appellant,  under  the  40th  section  of  the  6  &  7 
Yict.  c.  18.(a)    It  is  submitted  that  he  had.    The  alteration  was  required 

(a)  By  that  section  it  is  enacted  "  that  the  revising  barrister  shall  correct  any  mistake  which 
shall  be  proved  to  him  to  have  been  made  in  any  list,  and  ahall  expunge  the  name  of  every 
person  whose  qualification,  as  stated  in  any  list,  shall  be  insufficient  in  law  to  entitle  such  per- 
son to  vote,  and  also  the  name  of  every  person  who  shall  be  proved  to  him  to  be  dead ;  and 
wherever  the  Christian  name,  or  the  place  of  abode,  or  the  natiu-e  of  the  qualification,  or  the 
loca«  or  other  description  of  the  property  of  any  person  who  shall  be  included  in  any  such  list, 
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only  for  the  purpose  of  more  clearly  and  accurately  defining  the  qualifi- 
cation. [Wilde,  C.  J.,  referred  to  Bartlett^  app.,  Gibhs^  resp.,  5  M.  k  G. 
81,  7  Scott,  N.  R.  609,  1  Lutw.  Reg.  Cas.  78,  where  *it  was  held,  p..- 
that  where  the  qualification  of  a  party  to  vote  for  a  city  or  borough  ^ 
consists  in  the  occupation  of  several  premises  in  immediate  succession, 
under  the  2  W.  4,  c.  45,  s.  28,  they  must  all  be  set  forth  in  the  list :  and 
that  an  omission  to  insert  any  one  of  them  is  such  a  misdescription  of 
the  qualification  as  the  revising  barrister  has  no  power  to  amend,  under 
the  6  &  7  Tict.  c.  18,  s.  40,]  This  is  not  at  all  like  that  case.  There, 
no  successive  occupation  was  stated :  the  list  conveyed  no  intimation  that 
the  appellant  had  occupied  two  different  houses.  It  was  the  very  object 
of  the  40th  section  to  provide  for  the  amendment  of  such  errors  as  these 
Seeing  that  the  list  is  made  out  by  persons  who  have  only  an  annua- 
office,  the  court  will  not  be  astute  to  favour  objections  of  this  sort ;  espe- 
cially where  the  statement  of  the  qualification  is  not  calculated  to  mis- 
lead. In  FlaunderSj  app.,  Bonner^  resp.,  2  C.  B.  63,  1  Lutw.  Reg.  Cas. 
365,  where  the  party  claimed  to  be  inserted  in  the  list  of  voters,  in 
respect  of  a  qualification  consisting  of  an  occupation  of  houses  in  sue 
cession,  but  omitted  the  number  of  one  of  them, — Erle,  J.,  said:  "The 
barrister  was  clearly  right  in  expunging  the  name,  if  he  thought  thv 
description  insufficient,  or  if  it  was  wholly  omitted,  and  not  supplied  to 
his  satisfaction  before  the  completion  of  the  revision.  I  am  clearly  of 
opinion,  that  if  the  number  had  been  brought  to  the  revising  barristei, 
he  had  power,  under  the  40th  section,  to  insert  it,  and  was  bound  to 
insert  it.  And,  if  the  question  intended  to  be  raised  for  our  opinion, 
was,  whether  or  not  he  had  such  power,  it  is  very  much  to  be  regretted 
that  the  case  does  not  properly  raise  it.  But,  assuming  that  the  number 
was  not  supplied  to  the  barrister's  satisfaction,  I  see  no  ground  for  find- 
ing fault  with  his  decision."  In  Hitching,  app,,  Brown,  *resp.,  |-^p5> 
2  C.  B.  25,  1  Lutw.  Reg.  Cas.  328,  the  list  was  held  to  htfve  been  '- 
properly  amended  by  altering  the  description  of  the  qualification  from 
"house"  to  "houses  occupied  in  immediate  succession."  [Maule,  J. 
In  that  case,  there  was  an  accurate  description  of  the  qualifying  pro- 
perty in  the  fourth  column.  The  difficulty  here  is,  that,  if  "  house,"  in 
the  third  column,  be  made  "houses,"  the  nature  and  description  of  the 
qualification   will   stand  thus:  —  "Houses   occupied  in   succession,   in 

and  the  name  of  the  occupjring  tenant  thereof,  shall  be  wholly  omitted,  in  any  case  where  the 
same  is  by  this  act  directed  to  be  specified  therein— or,  if  any  person  whose  name  is  included 
in  any  such  list,  or  his  place  of  abode,  or  the  nature  or  dencription  of  his  qualifieatimi,  fhall,  in 
the  judgment  of  ihc  revising  barrister,  be  infuffidently  described  for  the  purpose  of  being  iden- 
tified, such  barrister  shall  expunge  the  name  of  every  such  person  from  such  list,  unless  the 
matter  or  matters  so  omitted  or  insufficiently  described,  be  supplied  to  the  satisfaction  of  such 
barrister  before  he  shall  have  completed  the  revision  of  such  list ;  in  which  case,  he  shall  then 
and  there  insert  the  same  m  such  list :  Provided  always,  that,  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any  other  qualification  than  that  which  is  de 
scribed  in  the  list  of  voters,  or  claim,  as  the  case  may  be,  nor  shall  the  barrister  be  at  lilrcrtf 
to  change  the  description  of  the  qualification  as  it  appears  in  the  list,  except  for  the  jmrpose  of 
nore  clearly  and  accurately  defining  the  same.^* 
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Butcher  Row,"  which  would  be  false.  The  amendment,  therefore,  most 
go  further  than  was  supposed  to  be  warranted  in  the  case  cited :  the 
fourth  column  must  be  altered  likewise.]  That  is  precisely  what  the 
revising  barrister  was  requested  to  do ;  but  this  he  held — ^incorrectly,  as 
it  is  submitted — ^that  he  had  no  power  to  do.  [Maule,  J.  The  power 
of  the  revising  barrister  to  alter  or  amend  the  description  of  the  qualifi- 
cation, is  expressly  limited  to  the  '^  more  clearly  and  accurately  defining 
the  same."  He  is  not  to  insert  a  different  qualification ;  but  only  to 
define  the  $ame  qualification  more  accurately.]  It  will  operate  a  great 
hardship  on  the  voter  to  put  so  stringent  a  construction  upon  the 
statute,  especially  where  the  mistake  is  in  a  matter  over  which  he  had 
no  control. 

Keating  J  for  the  respondent.  It  is  difficult  to  conceive  a  more  express 
decision  upon  the  point  now  before  the  court,  than  that  of  Bartlettj  app., 
ChS>b$j  resp.  The  only  difference  between  the  cases,  is,  that  here,  the 
words  '^  in  succession"  appear  in  the  third  column.  But  the  principle 
upon  which  that  case  was  decided,  makes  those  words  wholly  immaterial. 
The  claim  being  founded  upon  the  occupation  of  all  the  houses  occupied 
by  the  party  in  succession,  all  must  be  set  forth.  Tindal,  C.  J.,  in 
inaqi  delivering  the  opinion  of  the  court  in  that  '^case,  says :  ^^  Looking 
''  at  the  whole  scope  and  object  of  the  different  enactments  relevant 
to  this  question,  we  consider  that  the  appellant's  title  to  have  his  name 
inserted  in  the  list  of  voters,  rested  upon  his  occupation  of  the  two  houses 
in  immediate  succession,  and  that  he  ought  to  have  been  registered  for 
both  those  houses  the  occupation  of  which  in  succession,  constituted  his 
qualification  to  vote ;  for,  we  think  that  the  legislature  intended  that  the 
registration  list  should  afford  such  information  of  the  nature  and  situa- 
tion of  the  premises  in  respect  of  the  occupation  of  which,  each  person 
claimed  a  right  to  vote,  as  would  enable  the  other  voters  to  ascertain  by 
inquiry,  the  sufficiency  of  the  occupation,  and  value  of  such  premises: 
and  it  is  obvious,  that,  for  such  a  purpose,  in  cases  of  successive  occupa- 
tion, the  description  of  the  premises  formerly  occupied  by  the  claimant 
would  be  at  least  as  necessary  as  the  description  of  the  premises  still  in 
his  occupation;  for,  without  such  information,  it  might  be  difficult  to 
prevent  surprise  and  fraud  on  the  one  hand,  or  to  avoid  groundless  oppo- 
sition on  the  other.  And  we  think  the  language  of  the  40th  section  of 
the  statute  6  &  7  Vict.  c.  18,  and  of  the  28th  section  of  the  statute  2 
W.  4,  c.  45,(a)  sufficiently  explicit  to  carry  this  intention  into  effect, 

(a)  *'  That  the  premises  in  respect  of  the  occupation  of  which  any  person  shall  be  entitled  to 
be  registered  in  any  year,  and  to  vote  in  the  election  for  any  city  or  borough  as  aforesaid,  shall 
not  be  required  to  be  the  same  premises,  but  may  be  diflerent  premises  occupied  in  immediate 
succession  by  such  person  during  the  twelve  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year,  such  person  having  paid,  on  or  before  the  20th  day  of  July  in  such  year,  all 
the  poor-rates  and  assessed  taxes  which  shall  previously  to  the  6th  day  of  April  then  next  pre- 
ceding have  become  payable  from  him  in  respect  of  all  such  premises  so  occupied  by  him  is 
succession." 

And  see  the  6  &  7  Vict.  c.  18,  s.  73. 


5  Manning,  Granger,  &  Scott.  69 

We  are,  therefore,  of  opinion,  that  a  description  of  all  the  *pre-  p^>,/v 
mises  occupied  in  succession  during  the  twelve  calendar  months, 
should  be  inserted  in  the  list,  as  forming  the  voter's  qualification.  And, 
as  the  whole  object  of  the  notice  would  be  defeated,  if  the  omission  of 
any  part  of  such  qualification  could  be  remedied  at  the  court  of  revision, 
we  are  also  of  opinion  that  the  addition  of  the  premises  in  West  Street 
to  the  qualification  inserted  in  the  list,  would  be  a  change  in  the  descrip- 
tion of  the  qualification,  not  warranted  by  the  provisions  of  the  40th 
section,  and  that  the  revising  barrister  was  right  in  refusing  to  make 
such  alteration,  and  in  expunging  the  name  of  the  appellant  from  the 
list."  The  case  of  Flounderdj  app.,  Donnerj  resp.,  has  no  bearing  upon 
the  present.  The  entire  qualification  was  there  stated,  but  imperfectly, 
by  reason  of  the  omission  of  the  nmnber  of  one  of  the  houses.  In  all 
probability,  the  revising  barrister  would  have  amended  the  description 
if  he  had  been  called  upon  to  do  so.  But  here  he  is  asked  to  do  some- 
thing more,  viz.  to  insert  a  totally  different  qualification.  The  import- 
ance of  setting  forth  all  the  several  occupations  correctly  is  too  obvious 
for  argument.  In  SitchinSy  app.,  Brown^  resp.,  the  description  was 
sufiicient  as  it  originally  stood.  The  revising  barrister  has  power  to 
supply  a  total  omission  of  a  qualification :  but  his  power  to  amend  does 
not  extend  to  all  cases  between  that  and  such  an  inaccuracy  as  may  be 
rectified  by  more  clearly  and  accurately  defining  the  qualification. 

Whatetey^  in  reply.  If  the  fourth  column  had  been  a  total  blank,  it 
is  conceded  that  the  revising  barrister  might  have  described  the  premises 
the  occupation  of  which  gave  the  qualification,  according  to  the  facts 
appearing  before  him.  What  diflBculty,  then,  can  there  be  in  his  cor- 
recting the  inaccuracy,  by  supplying  the  omission  in  part  ?  The  mean- 
ing of  the  proviso  is,  that  the  character  of  the  qualification  shall  not  be 
changed. 

*WiLDB,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising  -^^^ 
barrister  in  this  case  was  right,  and  that  he  had  no  power  to  make  ^ 
the  amendment  he  was  asked  to  make.  The  case  of  Bartlett^  app., 
OihbSy  resp.,  decided,  that,  where  the  qualification  of  a  party  to  vote  for 
a  city  or  borough,  consists  in  the  occupation  of  several  premises  in  imme« 
diate  succession,  under  the  2  W.  4,  c.  45,  s.  28,  they  must  all  be  set 
forth  in  the  list.  The  good  sense  of  that  decision,  with  reference  to  the 
act  of  parliament,  is  quite  apparent.  The  reform  act  having  conferred 
the  right  of  voting  in  respect  of  the  occupation  of  premises  of  a  certain 
value,  and  occupied  in  a  certain  character,  it  was  reasonable  that  those 
who  are  interested  in  preserving  the  purity  of  the  register,  should  have 
the  means  of  ascertaining,  by  inquiry,  whether  the  premises  are  of  suflS- 
cient  value,  and  the  nature  of  the  occupation  such,  as  to  entitle  the  party 
to  exercise  the  franchise.  But,  when  the  statute  gave  the  right  to  vote 
in  respect  of  "  different  premises  occupied  in  immediate  succession,'*  it 
became  equally  important  to  give  the  same  facility  of  inquiry  with  respect 

£2 
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to  each  of  the  premises  so  occupied.  Therefore  the  court  decided,  in 
Bartlett^  app.,  Gribbs^  resp.,  that  it  was  not,  in  such  case,  a  compliance 
with  the  act,  to  insert  in  the  list  the  particulars  of  one  occupation  only. 
And  the  court  went  further,  and  held  that  the  omission  to  insert  one  of 
them,  was  not  such  a  misdescription  of  the  qualification  as  the  revising 
barrister  had  power  to  amend,  under  the  6  &  7  Vict.  c.  18,  s.  40.  That 
being  so,  the  question  now  before  us  is,  whether  the  party  appellant  has 
given  such  a  description  of  his  qualification  as  was  held  to  be  necessary 
in  Bartlett^  app«5  Cribbs,  resp.  It  appears  to  me  that  he  has  not,  and 
that  the  description  here  is  much  more  objectionable  than  that  given 
there :  it  is,  in  truth,  not  an  omission,  but  a  false  description  of  the 
^^^-   qualification.     The  nature  of  the  qualification  is  stated  *in  the 

'*'-'  third  column  to  be  "house  in  succession,**  and  the  local  descrip- 
tion in  the  fourth  column  is,  "  Butcher  Row.**  Nobody,  looking  at  that, 
would  suppose  that  the  party  had  occupied  premises  in  any  other  place ; 
and,  finding  the  occupation  there  to  be  insuflScient,  in  point  of  time,  to 
entitle  the  party  to  be  on  the  register,  the  objection  would  naturally  be 
taken  without  further  inquiry.  The  intention  of  the  act  would  be 
defeated,  if  the  voter  were  allowed  afterwards  to  set  up  another  occupa- 
tion. The  power  of  the  revising  barrister  to  amend,  if  it  exist  at  all, 
arises  from  the  40th  section  of  the  registration  act.(a)  That  section 
enacts,  that,  "  wherever  the  Christian  name,  or  the  place  of  abode,  or  the 
nature  of  the  qualification,  or  the  local  or  other  description  of  the  pro- 
perty, of  any  person  who  shall  be  included  in  any  such  list,  and  the 
name  of  the  occupying  tenant  thereof,  shall  be  wholly  omitted^  in  any 
case  where  the  same  is  by  this  act  directed  to  be  specified  therein ;  or, 
if  any  person  whose  name  is  included  in  any  such  list,  or  his  place  of 
abode,  or  the  nature  or  description  of  his  qualification^  shall^  in  the  judg- 
ment of  the  revising  barrister,  be  insufficiently  described  for  the  purpose 
of  being  identified^  such  barrister  shall  expunge  the  name  of  every  such 
person  from  such  list,  unless  the  matter  or  matters  so  omitted  or  in'feuf- 
ficiently  described,  be  supplied  to  the  satisfaction  of  such  barrister, 
before  he  shall  have  completed  the  rcA'ision  of  such  list ;  in  which  case 
he  shall  then  and  there  insert  the  same  in  such  list.**  That  gives  the 
sensing  barrister  power  to  supply  omissions  in  the  matters  specified, 
where  the  list  is  a  total  blank  in  these  respects ;  and  also  to  correct 
inaccuracies,  where  the  name  of  the  voter,  or  his  place  of  abode,  or  the 
nature  or  description  of  his  qualification,  may  be  insuflSciently  described 
^^^-.   for  the  purpose  of  identification.     But,  it  being  thought  *that  this 

*  -*  was  giving  the  revising  barrister  too  extensive  a  power,  a  proviso 
is  added  —  "that,  whether  any  person  shall  be  objected  to  or  not,  no 
evidence  shall  be  given  of  any  other  qualification  than  that  which  is 
described  in  the  list  of  voters,  or  claim,  as  the  case  may  be ;  nor  shall 
the  barrister  be  at  liberty  to  change  the  description  of  the  qualification 

(a:  6  &  7  Vict.  c.  18. 
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as  it  appears  in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same."  It  is  said  that  the  former  part  of  the 
proviso  means,  that  the  character  of  the  qualification  shall  not  be 
changed.  I  cannot,  however,  agree  to  that.  It  is  material  to  see  whe- 
ther the  proposed  amendment  consists  in  the  correction  of  something 
already  stated  in  the  list,  but  stated  imperfectly,  or  in  the  introduction 
of  matter  that  is  altogether  new.  It  seems  to  me  that  it  is  of  the  latter 
description ;  and  that  the  addition  of  a  totally  distinct  and  independent 
matter,  to  eke  out  an  insufiicient  statement  of  qualification,  is  not  within 
the  purview  of  the  act.  IRtehinSy  app.,  Brown^  resp.,  is  not  an  autho- 
rity for  the  purpose  for  which  it  was  cited.  There,  the  fourth  column, 
which  is  expressly  appropriated  to  giving  the  information  required  by 
the  act,  distinctly  and  correctly  described  the  situation  of  the  two  houses 
the  party  had  occupied  in  succession.  In  Flounders^  app.,  Donnery 
resp.,  the  point  decided  was,  that,  where  the  qualification  consists  of  a 
successive  occupation  of  houses,  the  number  of  each^  if  each  has  a  num- 
ber, must  be  given.  A  question  incidentally  arose  as  to  the  power  of 
the  revising  barrister  to  amend  the  list  by  adding  a  number ;  and  Erlb, 
J.,  seems  to  have  thought  that  he  might  have  done  so :  but  the  point  was 
not  before  the  court.  Even  if  it  had  been,  the  case  would  have  had  no 
bearing  upon  this ;  the  amendment  here  sought  to  be  made,  being  the 
insertion  of  something  which,  if  added,  would  disclose  a  new  and  different 
qualification. 

•CoLTMAN,  J.  I  also  am  of  opinion  that  the  decision  of  the  r^^A 
revising  barrister  in  this  case  was  correct,  and  that  he  properly 
held  it  to  be  one  to  which  his  power  to  amend  did  not  extend.  It  has 
been  suggested,  that,  as  the  mistake  here  occurs  in  a  list  that  is  made 
out  by  the  overseers,  and  not  by  the  party,  it  ought  to  be  looked  at  with 
some  degree  of  favour.  But  it  must  be  borne  in  mind  that  the  party  has 
power  to  correct  the  mistake,  by  a  claim.(a)  VigilantibiiSy  non  dormien- 
tilntSy  jura  suiveniunt  The  question  seems  to  me  to  turn  entirely  upon 
the  manner  in  which  the  statement  of  the  qualification  in  the  list  is  to  be 
understood.  "  House  in  succession,"  in  the  third  column,  may  probably 
be  taken  to  mean  the  same  as  if  house  had  been  in  the  plural.  But, 
when  we  come  to  the  fourth  column,  which  is  headed,  "  Street,  lane,  or 
other  place  in  this  parish  where  the  property  is  situate,"  &c.,  and  find 
the  situation  of  the  qualifying  property  described  to  be  ^^  Butcher  Mow*' 
only,  I  think  the  fair  resumption  is  that  both  the  houses  occupied  in  suc- 
cession are  in  Butcher  Row,  and  that  the  insertion  of  a  house  situate 
elsewhere  would  be  importing  a  totally  different  qualification,  and  not 
amending  a  mere  inaccuracy  of  description. 

Maule,  J.     I  am  of  the  same  opinion.     An  amendment  under  this 
section  deprives  an  objector  of  a  good  objection  to  the  right  of  the  voter 

(a)  That  is,  if  omitted,  or  if  "  desirous  of  being  registered  for  a  diflferent  qualiBcation  than 
that  for  which  his  name  appears  in  the  said  list."    6  Sl7  Vict.  c.  18,  s.  15. 
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as  it  appears  in  the  list  first  published :  the  power,  therefore,  should  not 
be  extended.  It  is  given  in  express  terms  where  the  qualification  is 
wholly  omitted.  It  is  also  given  where  the  nature  or  description  of  the 
qualification  is,  in  the  judgment  of  the  revising  barrister,  insufficiently 
'*'751  ^^^^^^^^^  *^^^  ^^^  purpose  of  being  identified :  but  that  is  restricted 
-*  by  the  proviso,  to  cases  where  the  amendment  is  proposed  merely 
for  the  purpose  of  more  clearly  and  accurately  defining  the  qualification 
already  described  in  the  list  of  voters,  or  in  the  claim.  Here,  the 
description  of  the  qualification  is,  the  successive  occupation  of  houses  in 
Butcher  Row.  The  facts  stated  by  the  revising  barrister  do  not  suggest 
any  obscurity  or  inaccuracy  in  that  statement.  The  amendment  seeks 
to  add  a  description  of  something  different,  viz.  the  occupation  of  another 
house  in  Goleham.  I  think  the  revising  barrister  took  a  correct  view  of 
the  spirit  and  intention  of  the  act,  when  he  decided  that  he  had  no 
authority  to  make  the  amendment. 

y.  Williams,  J.  I  am  of  the  same  opinion.  Taking  the  most  liberal 
view  of  the  description  of  the  appellant's  qualification  as  stated  in  the 
list,  it  means  houses  occupied  by  him  in  succession  in  Butcher  Row.  The 
amendment  sought,  was,  by  showing  that  the  occupation  consisted  of  one 
house  in  Butcher  Row,  and  another  in  Goleham.  That  clearly  is  not 
consistent  with  the  prohibition  in  the  proviso. 

Decision  affirmed,  with  costs. 


•76]  •Town  and  County  of  the  Town  of  Southampton. 

WILLIAM  BUDDEN  CLARKE,  Appellant,  JAMES  BEATON, 
Respondent.     Nov.  18. 

The  court  has  no  power  to  entertain  an  appeal  (where  the  respondent  faila  to  appear),  unless 
the  appellant  has  served  upon  the  respondent  a  notice — ^under  the  6  &  7  Vict.  c.  18,  a.  62 — 
of  his  intention  to  prosecute  the  appeal,  ten  clear  days  before  the  Jirst  day  appointed  by  the 
court  for  hearing  appeals,  exclusive  both  of  the  day  of  service  of  the  notice  and  of  the  day 
so  appointed. 

Thb  notice  required  by  the  62d  section  of  the  6  &  7  Vict.  c.  18,  to 
be  given  to  the  respondent,  not  having  been  given  until  the  5th  instant^ 
the  first  day  appointed  by  the  court  for  hearing  appeals  being  the  11th, 
and  the  respondent  not  appearing, 

Byle%^  Serjt.,  for  the  appellant,  referring  to  the  63d  (a)  and  64th  (A) 
flections,  and  to  the  case  of  Nortoriy  app.,  The  Toivn-Clerk  of  Salisburt/y 

(a)  Which  enacts  '*  that  the  judges  of  the  said  court  of  Common  Pleas  shall,  as  soon  as  may 
be  after  the  fourth  day  of  Michaelmas  term  in  every  year,  make  arrangements  for  hearing  the 
appeals  entered  as  aforesaid  (s.  62),  and  shall  appoint  such  certain  day  or  days,  either  in  term 
time,  or  in  time  of  vacation,  as  they  may  think  fit  and  necessary,  but  as  early  as  conveniently 
may  be,  for  the  purpose  of  hearing  and  deciding  such  appeals ;  and  the  said  judges  shall  causa 
public  notice  to  be  given  of  the  time  and  place  so  appointed  by  them  for  that  purpose,  and  of 
;he  order  in  which  such  appeals  will  be  heard.*' 

"*  Ante,  p.  6. 
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resp.,(a)  sought  to  derive  *aid  from  the  interpretation  clause,  sec-  r^tjtj 
tion  101,  which,  amongst  other  things,  provides,  that,  '^  where  the 
subject  or  context  requires  it,  ever  j  word  importing  the  singular  number 
only,  shall  extend  and  be  applied  to  several  persons  or  things,  as  well  as 
one  person  or  thing;"  contending  that  the  notice  was  at  all  events  good 
for  the  third  day  of  hearing,  viz.  the  18th. 

Maule,  J.  Unless  you  can  successfully  contend  that  your  notice 
would  have  been  sufficient  if  the  case  had  been  called  on  on  the  11th, 
the  appellant  has  no  locus  standi. 

The  rest  of  the  court  concurring.  Appeal  dismissed. 

(a)  4C.  B.  32,  1  Lutw.  Reg.  Cas.  538,  in  which  it  waa  held  that  the  court  haa  no  power  to 
hear  an  appeal,  where  the  respondent  fails  to  appear,  unless  the  appellant  has  served  upon  him 
a  notice, — under  6  &.  7  Vict.  c.  18,  a.  62,— of  his  intention  to  prosecute  the  appeal,  ten  dayi 
a<  least  before  the  first  day  appointed  by  the  court  for  hearing  appeals —  that  is,  ten  clear  days 
exclusive  both  of  the  day  of  service  and  of  the  day  so  appointed. 

And  see  Adey,  app.,  Hai,  resp.,  4  C.  B.  38,  1  Lutw.  Reg.  Cas.  542. 


3Kilarq  (Ktnn. 

Borough  of  Bbwdley. 

CHARLES  WATSON,  Appellant,  FRANCIS  PITT,  Respondent 

Jan.  20. 

The  proof  of  service  of  a  notice  of  objection  waa  as  follows :  —  The  party  employed  to  serve  it, 
went  to  the  place  of  abode  of  the  voter,  as  described  in  the  list,  between  9  and  10  o'clock  at 
night  on  the  25th  of  August,  and  knocked  several  times  at  the  door  ;  no  person  answering, 
he  put  the  notice  inside  the  door,  and  there  left  it.  The  revising  barrister  having  decided 
that  the  time  and  mode  of  service  were  unreaaonable— ihe  court  confirmed  his  decision. 

SemhUt  that  the  sufficiency  of  the  service  was  a  question  for  the  revising  barrister. 

Quare,  as  to  the  sufficiency  of  the  service  of  a  notice  of  objection,  by  putting  it  under  the 
door  of  the  house  in  which  the  party  resides,  unless  he  occupies  the  vkole  house. 

Charles  Watson,  of  Bridge  Street,  in  Stourport,  within  the  borough 
of  Bewdlej,  objected  to  the  name  of  Francis  Pitt  being  retained  on  the 
list  of  persons  ^entitled  to  vote  in  the  election  of  a  member  to  serve  in 
parliament  for  the  said  borough,  in  respect  of  a  house  and  land  in  ^ 
the  hamlet  of  Wribbenhall. 

The  facts  of  the  case  were  as  follows  : — 

William  Taylor  on  behalf  of  the  objector,  went  to  the  house  of 
Francis  Pitt,  between  nine  and  ten  o'clock  in  the  evening  of  25tb  of 
August  last.  He  knocked  at  the  door  of  the  house  several  times ;  and 
no  person  answered.  He  thereupon  put  a  due  notice  of  objection,  signed 
by  Charles  Watson,  within  the  house.(a)  This  was  the  only  occasion  on 
which  Taylor  attempted  to  serve  the  said  notice. 

(a)  See  the  case  as  amended,  post,  63. 
VOL.  v.— 8 
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The  revising  barrister  decided  that  this  was  not  a  sufficient  service  of 
notice  of  objection,  within  the  meaning  of  the  17th  section  of  the  6  &  7 
Vict.  c.  18 ;  and  therefore,  that  Charles  Watson  was  not  entitled  to  call 
upon  Francis  Pitt  to  prove  that  he  was  entitled  to  be  retained  on  the 
list  of  voters  for  the  said  borough :  and,  accordingly,  Pitt's  name  was 
retained  on  the  list  of  voters. 

If  the  court  shall  be  of  opinion  that  the  service  was  sufficient,  then 
the  name  of  Francis  Pitt  is  to  be  expunged  from  the  said  list.  But,  if 
the  court  shall  be  of  opinion  that  the  service  was  insufficient,  then  the 
name  of  Francis  Pitt  is  to  be  retained  on  the  list. 

Nov,  18, 1847.  Chray^  for  the  appellant.  The  facts  stated  in  this  case, 
show  a  perfectly  good  service  of  the  notice  of  objection.  The  words  of 
^^Q_  the  17th  section  of  the  6  &  7  Vict.  c.  18,(a)  *upon  which  the  question 
J  turns  are — "  and  every  person  so  objecting,  shall  give(6)  or  cause 
to  be  left  at  the'  place  of  abode  of  the  person  objected  to,  as  stated  in  the 
said  list,  a  notice,"  &c.  [Wilde,  C.  J.  The  notice  is  not  stated  to  have 
been  served  "at  the  place  of  abode  of  the  person  objected  to."]  The 
revising  barrister  has  not  very  closely  adhered  to  the  words  of  the  act : 
but  his  meaning,  it  is  submitted,  is  obvious.  [Wilde,  C.  J.  How  can 
we  speculate  upon  his  meaning  being  different  from  what  he  says  ?  M aule, 
J.  A  notice  put  under  a  door,  even  at  the  place  of  abode  of  the  party 
for  whom  it  is  intended,  would  probably  not  be  well  served,  unless  it 
appeared  that  such  party  was  the  occupier  of  the  whole  house.]  If  it 
had  been  intended  by  the  revising  barrister  to  raise  any  question  of  that 
sort,  it  would  have»  been  so  stated.  [Wilde,  C.  J.  Probably  it  may 
be  assumed,  that,  primdfacie^  a  man's  house  is  his  place  ef  abode.] 
Assuming,  then,  that  this  was  the  party's  place  of  abode,  the  objection 
taken  to  the  mode  of  service  is,  that,  calling  once  at  the  house,  and  put- 
ting the  paper  under  the  door,  is  not  sufficient ;  and  that  some  degree 
of  diligence  should  have  been  used  to  effect  a  personal  service.  [Maule, 
J.  Possibly  the  revising  barrister  may  have  thought  that  the  service 
•801  ^^^  incomplete,  unless  the  notice  was  left  with  some  person  *at  the 
•^  voter's  place  of  abode.  Wilde,  C.  J.  If  these  cases  were  stated 
by  the  revising  barrister  in  the  absence  of  the  parties  interested,  we 
should  feel  disposed  to  read  them  with  more  liberality.     But  the  statute 

(a)  That  section  enacts  "  that  every  person  whose  name  shall  have  been  inserted  in  any  list 
of  voters  for  any  city  or  borough,  may  object  to  any  other  person,  as  not  having  been  entitled 
on  the  last  day  of  July  next  preceding,  to  have  his  name  inserted  in  any  list  of  voters  lor  the 
same  city  or  borough  ;  and  every  person  so  objecting,  shall,  on  or  before  the  25th  day  of  Au- 
gust in  that  year,  give,  or  cause  to  be  given,  a  notice,  according  to  the  form  numbered  10,  in 
schedule  (B.),  or  to  the  like  effect,  to  the  overseers  who  shall  have  made  out  the  list  in  which 
the  name  of  the  person  so  objected  to  shall  have  been  inserted ;  or,  if  the  person  objected  to 
shall  have  been  inserted  in  the  list  of  freemen  of  any  city  or  borough,  except  the  city  of  Lon 
don,  then  to  the  town«clerk  of  such  city  or  borough  ;  and  every  person  so  obiecting  shall  also 
give,  or  cause  to  be  left  at  the  place  of  abode  of,  the  person  objected  to,  jis  stated  in  thi;  said 
list,  a  notice,  according  to  the  form  numbered  11  in  schedule  (6.) ;  and  every  notice  of  objeo- 
tion  shall  be  signed  by  the  person  objecting." 

(ft)  Vide4C.B.  ll,n.  (a). 
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makes  the  parties  responsible  for  the  form  of  the  case :  if  it  be  incoi 
rectly  drawn,  they  may  object  when  it  is  read  over  to  them.(a)  I  think 
it  is  too  much  to  ask  the  court  to  grope  about  in  the  dark  to  endeavour 
to  ascertain  what  the  objection  is.]  The  court  may,  if  the  case  is  insuf- 
ficiently stated,  remit  it  to  the  revising  barrister  to  state  the  questiot. 
more  accurately. (6)  There  is  nothing  objectionable  in  the  service  having 
taken  place  here  between  nine  and  ten  o'clock  at  night.  The  rules  that 
regulate  the  service  of  proceedings  in  suits  in  the  superior  courts,  are 
not  applicable  in  all  their  strictness  to  these  notices.  [Wilde,  C.  J. 
Unless  the  respondent  will  consent  to  the  case  being  amended,  by  stating 
the  service,  such  as  it  was,  to  have  been  "at  his  place  of  abode  as 
stated  in  the  list,"(c)  the  case  must  go  back  to  the  revising  barrister  to 
be  re-stated.] 

Byle9y  Serjt.,  for  the  respondent.  The  case  may  be  considered  as 
amended  in  the  particular  mentioned,  and  '''then  the  statement  as  p^n-. 
to  the  mode  of  service  will  stand  thus — Taylor  went  to  the  place 
of  abode  of  Pitt,  as  described  in  the  list,  between  nine  and  ten  o'clock 
in  the  evening  of  the  25th  of  August.  He  knocked  at  the  door  several 
times ;  and,  no  person  answering,  he  put  the  notice  within  the  house — 
not,  as  is  assumed  on  the  other  side,  under  the  door:  he  may  have 
dropped  it  down  the  chimney.(d)  [Maule,  J.  We  shall  never  get  on 
with  this  case  unless  we  look  at  it  with  a  little  charity.]  In  Chaffers  v. 
Ghver,  6  Dowl.  P.  C.  81,(e)  it  was  held  that  service  of  a  rule  nisi  to 
compute,  by  leaving  it  at  the  defendant's  apartments,  in  which  no  person 
then  was,  though  the  defendant  then  resided  there,  was  not  sufficient. 
The  meaning  of  the  statute  is,  that  the  service  shall  be  such  as  to  render 
it  likely  that  the  notice  will  reach  the  hand  for  which  it  is  intended. 
Applying  to  this  case  the  rule  that  was  applied  to  that  of  Watson^  ^PPm 
CottaUj  resp.(^),  can  the  court  infer  a  service  to  be  sufficient  which  the 
revising  barrister  has  found  to  be  insufficient  ?  Many  modes  of  service 
might  be  suggested  that  would  not  be  good.  [Maule,  J.  Must  not  the 
revising  barrister  be  taken  to  have  decided  that  such  a  mode  of  service 
as  he  describes  could  not  under  any  circumstances  be  good  ?]  He  finds 
as  a  fact  that  the  notice  was  not  well  served ;  and  he  states  circumstances 
that  amount  to  no  service  at  all. 

(a)  The  42d  eection  of  the  6  &  7  Vict.  c.  18,  only  requires  the  revisingr  barrister  to  read  over 
the  statement  to  the  appeUant ;  and,  the  declaration  of  appeal  being  signed,  and  the  case 
indorsed,  signed,  and  dated,  the  revising  barrister  is  to  deliver  "  a  copy  of  such  statement, 
with  the  said  indorsement  thereon,  to  the  respondent  in  such  appeal,  who  shall  require  the 
earae." 

(b  6  &  7  Vict.  c.  18,  s.  65. — "  Provided  always,  that,  if  the  said  court  shall  be  of  opinion  in 
any  case  that  the  statement  of  the  matter  of  the  appeal  is  not  sufficient  to  enable  them  to 
give  judgment  in  law,  it  shall  be  lawful  for  the  said  court  to  remit  the  said  statement  to  the 
revising  barrister  by  whom  it  shall  have  been  signed,  in  order  that  the  case  may  be  more  iiilly 
stated.'* 

(£)  See  Allen,  app.,  Greengill,  reap.,  4  C.  B.  100,  1  Lutw.  Reg.  Cas.  592. 

{d)  Not  if  "  house"  in  this  part  of  the  sentence  also  means  *'  place  of  abode." 

(e)  And  see  Gardner  v.  Green,  3  Dowl,  P.  C.  343. 

(f)  Ante,  p.  51. 
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Gray^  in  reply.  The  facta  stated  show  a  sufficient  service  in  point  of 
law.  For  this  purpose,  the  objector  had  to  the  latest  moment  of  the 
day.     The  statute  points  out  the  mode  and  place  of  service.     It  is  no 
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part  *of  the  revising  barrister's  duty,  to  inquire  whether  it  has 


reached  the  party's  hand  or  not.  [Wilde,  C.  J.  The  notice  is 
not  stated  to  have  been  left,  but  only  put  within  the  house.  It  may 
have  been  withdrawn  again.]  It  cannot  be  denied  that  the  case  is  stated 
with  a  very  reprehensible  degree  of  looseness.  Probably  the  only 
remedy  will  be  by  adopting  the  course  pointed  out  by  the  6  4  7  Vict.  c. 
18,  8.  65. 

Wilde,  C.  J.  It  certainly  is  to  be  regretted  that  this  case  has  been 
sent  to  us  in  such  a  form  as  to  provoke  much  unnecessary  delay  and 
expense  to  the  parties.  It  is  very  desirable  that  the  facts  should  be  so 
stated  as  not  totally  to  exclude  the  ground  upon  which  the  decision  is 
formed.  K  the  facts  are  so  stated  as  to  be  consistent  with  either  view 
of  the  case,  what  is  the  court  to  do  ?  The  statute  provides  that  the  per- 
son objecting  shall  give  or  cause  to  be  left  at  the  place  of  abode  of  the 
person  objected  to,  as  stated  in  the  list,  a  notice,  according  to  the  form 
in  the  schedule.  No  doubt  the  notice  may  be  left  at  the  place  of  abode 
under  such  circumstances  as  that  the  service  would  not  be  good.  The 
case  states,  that  the  person  intrusted  to  serve  the  notice  went  to  the 
house  of  the  respondent,  between  nine  and  ten  o'clock  in  the  evening  of 
the  last  day,  and  knocked  several  times  at  the  door ;  that  no  person 
answered ;  and  that  he  therefore  put  the  notice  within  the  hotise.  It 
would  be  possible  to  do  that  which  is  said  to  have  been  done,  in  a  manner 
that  would  constitute  it  a  good  service.  It  would  also  be  possible  so  to 
do  it  as  to  make  it  a  mere  evasive  and  fraudulent  act.  As  the  case  now 
stands  it  is  quite  impossible  for  the  court  to  deal  with  it  satisfactorily. 
Considering  the  lateness  of  the  hour  at  which  Taylor  went  to  serve  the 
notice,  and  that  he  so  placed  it  as  to  render  it  probable  that  it  might 
4irto-|  have  •been  abstracted  by  a  stranger,  or  otherwise  have  failed  to 
^  reach  its  destination,  we  can  hardly  hold  the  service  good.  At  the 
same  time,  it  is  not  by  any  means  impossible  that  the  facts  stated  may 
be  consistent  with  due  service.  The  case  must,  therefore,  be  sent  back 
to  the  revising  barrister  to  be  more  fully  stated,  as  to  whether  the  ser- 
vice of  the  notice  of  objection  was  made  at  the  voter's  place  of  abode 
mentioned  in  the  list,  and  whether  the  notice  was  left  there ;  and 
also  as  to  the  ground  on  which  the  revising  barrister  came  to  the  con- 
clusion that  the  facts  found  by  him  did  not  establish  a  sufficient  service 
of  such  notice. 

The  case  having  accordingly  been  remitted  to  the  revising  barrister, 
he  returned  it  with  the  following  additions : — 

"  I  hereby  find  the  following  additional  facts,  namely,  that  the  service 
of  the  said  notice  was  made  at  the  voter's  place  of  abode  mentioned  in 
the  list,  and  that  the  said  notice  was  put  inside  the  said  door,  which  was 
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the  usual  entrance  door  of  the  said  house,  and  was  left  there :  and  I 
state  and  submit  to  the  court  that  the  following  was  the  ground  of  my 
aaid  decision,  viz.  I  was  of  opinion  that  the  time  and  mode  of  the 
aervice  of  the  said  notice  were  unreasonable,  and  that  some  further 
attempt  to  leave  the  said  notice  with  some  person  at  the  said  house  of 
the  said  Francis  Pitt,  ought  to  have  been  proved,  in  order  to  satisfy  the 
provisions  of  the  said  statute.'' 

Q-rayj  for  the  appellant.  The  statute  gives  the  objector  until  the  last 
moment  of  the  day  for  the  service  of  the  notice ;  and  all  he  is  required 
to  do  is,  to  serve  it  personally  upon  the  person  objected  to,  wherever  he 
may  find  him,  or  cause  it  to  be  left  at  his  place  of  abode.  *This  r^^g^ 
he  has  done ;  and,  in  the  absence  of  anji  suggestion  of  fraud,  it 
was  not  competent  to  the  revising  barrister  to  find  the  service  insuffi- 
cient. The  supplementary  statement  shows  that  the  service  was  band 
fide  made,  and  that  it  was  only  unreasonable  in  respect  of  the  time. 
[JWiLDE,  G.  J.  Unreasonable  as  to  ''  the  time  and  mode  of  the  service."] 
It  is  submitted  that  his  conclusion  that  the  mode  of  service  was  unrea- 
sonable, could  only  be  warranted  by  showing  that  there  was  some  con- 
trivance to  prevent  its  coming  to  Che  hands  of  the  party.  [Gresswell,  J. 
I  do  not  see  how  the  question  of  fraud  has  any  application.  The  inquiry 
is,  whether  there  has  been  a  service  in  compliance  with  the  act.]  The 
court  has  on  various  occasions  enlarged  upon  the  necessity  of  adhering 
closely  to  the  words  of  the  statute.  [Wilde,  G.  J.  Such  a  mode  of 
service  as  this  clearly  would  not  be  considered  reasonable,  under  the 
ordinary  practice  of  the  court ;  and  I  doubt  whether  it  would  be  suffi- 
cient in  the  case  of  a  notice  of  the  dishonour  of  a  bill  of  exchange.] 
All  that  the  party  has  to  do  is,  to  serve  the  notice  in  the  manner  pointed 
out  by  the  act.  If  this  had  been  a  service  by  post,  under  s.  100,  it 
would  clearly  have  been  well  delivered  by  the  postman's  having  dropped 
it  through  a  slit  in  the  door. 

Byks,  Serjt.,  for  the  respondent.  The  position  of  the  appellant  is 
not  at  all  improved  by  the  amended  case.  The  revising  barrister  now 
states,  as  a  conclusion  of  fact,  that  the  service  was  unreasonable  both  as 
to  the  time  and  as  to  the  mode  of  making  it.  The  true  construction  of 
the  6  &  7  Vict.  c.  18,  s.  17,  is  not  that  the  notice  may  be  served  by 
leaving  it  at  the  party's  place  of  abode,  at  any  hour  of  the  twenty-four. 
The  time  must  be  reasonable.  The  court  will  put  the  same  construction 
upon  this  section  as  upon  the  provision  in  the  *2  W.  4,  c.  45,  s.  79,  p^g- 
as  to  service  of  notices  upon  overseers :  it  must  be  done  within  the 
ordinary  hours  of  business.  The  court  will  require  such  a  service  as 
would  comply  with  its  ordinary  practice,  or  as  would  suffice  in  the  case 
of  a  notice  of  dishonour  or  a  notice  to  quit.  [Maule,  J.  The  cases 
are  not  quite  antilogous.  The  service  need  not  be  at  the  ordinary  place 
of  abode  of  the  party ;  it  is  to  be  at  a  place  which  may  or  may  not  be 
his  place  of  abode  at  the.  time  of  service,  vis.,  his  place  of  abode,  a$ 
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9t€Ued  in  the  list']  Wherever  served,  the  service-  must  be  in  the  usual 
manner.  It  may  be  inferred  from  the  statement  that  he  still  resides 
there.  [Maule,  J.  We  cannot  draw  inferences ;  we  are  sitting  on 
appeal  as  to  matters  of  law,  under  an  act  of  parliament  that  expressly 
excludes  us  from  dealing  with  matters  of  fact.]  Then,  the  matter  is 
concluded  by  the  finding  of  the  revising  barrister :  WatsoTij  app.,  Cot- 
iony  resp. 

Chray  was  heard  in  reply. 

Wilde,  C.  J.  I  am  of  opinion  that  the  revising  barrister  has  arrived 
at  a  correct  conclusion  in  this  case. 

The  17th  section  of  the  6  &  7  Vict.  c.  18,  requires  the  notice  of  objec- 
tion to  be  given  to  the  party  objected  to,  or  left  at  his  place  of  abode  as 
stated  in  the  list.  It  is  clear  that  many  modes  of  leaving  the  notice  at 
the  place  of  abode  might  be  suggested,  which  would  satisfy  the  wards  of 
the  act,  and  would  yet  be  no  compliance  with  its  spirit  and  intention. 
This  leads  us  to  consider  what  we  must  hold  to  have  been  the  reasonable 
intention  of  the  legislature.  I  think  the  time  and  mode  of  service  must 
be  such  as  to  afford  reasonable  ground  for  presuming  that  the  notice  will 
reach  the  hands  of  the  party  for  whom  it  is  intended.   Was  the  mode  of  ser- 
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vice  ^adopted  here  such  as  to  afford  reasonable  ground  for  such  a 


presumption  ?  It  appears  that  the  person  charged  with  the  duty  of 
serving  the  notice,  went  to  the  house  between  nine  and  ten  o'clock  in  the 
evening,  and  knocked  several  times  at  the  door ;  and  that,  no  one  answer- 
ing, he  put  the  notice  inside  the  door,  and  there  left  it.  The  revising 
barrister  decided  that  this  was  not  a  sufficient  service,  and  that  the  appel- 
lant was  not  entitled  to  call  upon  the  respondent  to  substantiate  his  right 
to  be  upon  the  list  of  voters.  He  now  informs  us  that  the  ground  of  his 
decision  was,  that,  in  his  opinion,  the  time  and  mode  of  the  service  were 
unreasonable,  and  that  some  further  attempt  to  leave  it  with  some  person 
at  the  house  ought  to  have  been  proved,  in  order  to  satisfy  the  provisions 
of  the  act.  That  is  to  say,  that,  going  to  the  house  at  a  late  hour  in  the 
evening,  when  it  is  uncertain  whether  there  is  any  one  in  it,  or  awake, 
if  there,  and,  regard  being  had  to  the  lateness  of  the  hour,  not  taking 
reasonable  means  to  ascertain  whether  there  is  any  one  there  or  not,  and 
merely  putting  the  notice  under  or  through  the  door,  does  not  amount  to 
a  service  within  the  act.  Possibly  the  notice  would  have  been  left  in 
good  time,  if  the  service  had  not  been  attended  with  circumstances  that 
made  it  in  other  respects  unreasonable.  But,  when  a  party  chooses  to 
go  at  so  late  an  hour  for  the  purpose  of  serving  a  notice,  he  is  bound  at 
least  to  show  that  it  was  left  under  circumstances  reasonably  calculated 
to  lead  to  the  conclusion  that  the  party  to  whom  it  is  addressed  has  an 
ordinary  chance  of  receiving  it.  I  think  the  decision  of  the  revising 
barrister  was  correct.     And  I  consider  it  a  conclusion  of  fact. 

Maulb,  J.     I  am  of  the  same  opinion.     Upon  the  whole,  I  incline 
also  to  think,  that,  whether  the  service  of  the  notice  was  sufficient  or 
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5t,  was  a  question  of  fact  *for  the  revising  barrister  to  determine.   r^g»^ 
nd  I  think  he  has  correctly  determined  it. 
The  rest  of  the  court  concurring,         Decision  aflSrmed,  with  costs. 


Borough  of  Abingdox. 

WILLIAM  ALDWORTH,  Appellant,  JOHN  JOSEPH  DORE, 
Respondent.     Jan,  20. 

The  respondent  not  appearing,  upon  an  appeal  being  called  on,  the  appeal  will  be  diamissed, 
unless  the  appellant  is  prepared  with  an  affidavit  of  the  due  service  of  the  notice  to  the 
respondent,  required  by  the  6  dc  7  Vict.  c.  18,  a.  62,  or  with  a  special  affidavit  of  circum- 
stances to  bring  him  within  the  proviso  in  s.  64. 

John  Joseph  Dore  objected  to  the  name  of  William  Aldworth  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member 
for  the  borough  of  Abingdon ;  and,  in  his  notice,  as  well  to  the  party  as 
to  the  overseers,  he  described  himself  as  being  "  on  the  list  of  voters  for 
the  parish  of  St.  Helen's."  The  sufficiency  of  this  description  was  dis- 
puted by  the  voter,  under  the  following  circumstances : — 

The  borough  of  Abingdon  consists  of  two  parishes — St.  Helen's  and 
St.  Nicholas.  In  each  of  these  parishes,  the  lists  of  persons  entitled  to 
vote  are  annually  made  out,  and  signed  by  the  overseers ;  one  being  the 
list  of  persons  entitled  as  inhabitants  paying  scot  and  bearing  lot ;  the 
other,  the  list  of  persons  entitled  as  occupiers  of  houses,  under  the  2  W. 
4,  c.  45,  s.  27.     The  heading  of  the  former  is  as  follows : — 

"  The  list  of  all  persons  (not  being  freemen)  entitled  to  vote  in  the 
election  of  a  member  for  the  borough  of  Abingdon,  in  respect  of  any 
rights  other  than  those  conferred  by  an  act  passed  in  the  second  year  of 
the  ^reign  of  King  William  the  Fourth,  intituled  '  An  act  to  amend  r-^^^ 
the  representation  of  the  people  in  England  and  Wales.' "  *" 

The  heading  of  the  latter  is  as  follows : — 

^'  The  list  of  persons  entitled  to  vote  in  the  election  of  a  member  for 
the  borough  of  Abingdon,  in  respect  of  property  occupied  within  the 
parish  of  St.  Helen  [or  St.  Nicholas,  as  the  case  might  be],  by  virtue  of 
an  act  passed  in  the  second  year  of  the  reign  of  King  William  the  Fourth, 
intituled  *'  An  act  to  amend  the  representation  of  the  people  in  England 
and  Wales.' " 

The  objector's  name  was  on  the  list  last  named.  It  was  contended,  on 
behalf  of  the  appellant,  that  the  notice  of  objection  should  have  stated 
4>D  which  of  these  two  lists  the  name  of  the  objector  appeared. 

The  revising  barrister  required  proof  to  be  given  of  the  qualifica- 
tion ;  which  not  being  done,  the  name  of  William  Aldworth  was  expunged. 

The  names  of  twelve  other  persons  in  St.  Helen's,  and  those  of  three 
others  in  St.  Nicholas,  similarly  objected  to,  were  under  similar  cir- 
cumstances expunged,  and  they  having,  as  well  as  William  Aldworth, 
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duly  giyen  notice  of  appeal,  their  cases  were  consolidated  with  the  prin- 
cipal case. 

If  the  court  shall  be  of  opinion  that  the  notice  of  objection  was  insuffi- 
cient, for  the  reason  suggested,  the  names  of  these  several  parties  are  to 
be  restored  to  the  lists. 

Upon  this  case  being  called  on  on  the  18th  of  NoTember  last,  the 
respondent,  relying  upon  the  absence  of  the  proper  ten  days'  notice 
required  by  the  6  &  7  Vict.  c.  18,  ss.  62,  64,  did  not  appear. 
i^oq-i  *  Alexander  (with  whom  was  BavidMon)^  for  the  appellant,  not 
being  prepared  with  an  affidavit  of  the  special  circumstances  to 
excuse  the  want  of  due  notice^~it  having,  as  he  said,  been  understood 
that  the  respondent  would  appear — ^prayed  that  the  case  might  be  post- 
poned, pursuant  to  the  proviso  in  s.  64.(a)  [V.  Williams,  J.  I  can 
understand  that  the  misconduct  of  the  respondent  might  prevent  the 
party  appeUant  from  being  furnished  with  a  mere  formal  affidavit,  but 
not  with  one  of  special  circumstances  to  excuse  the  want  of  a  due  notice 
under  s.  62.]  Goltman,  J.  You  do  not  come  prepared  with  an  affi- 
davit showing  any  facts  to  entitle  you  to  call  upon  us  to  postpone  the 
hearing.]  In  Newton^  app..  The  Town  Clerk  of  Mohberly^  resp.,  2  C- 
B.  208,  1  Lutw.  Reg.  Gas.  835,  the  court  allowed  the  case  to  stand  over, 
under  similar  circumstances.(i) 

Per  Curiam.{c)  *  The  case  may  stand  postponed  until  the  next  term, 
without  prejudice  to  the  respondent's  rights. 

AUzander,  for  the  appellant,  now  produced  an  affidavit  which  stated, 
that  when  the  parties  were  before  the  revising  barrister,  it  was,  with  hit 
concurrence,  agreed  between  them  that  a  case  should  be  stated  for  the 
opinion  of  this  court,  in  which  Aldworth  should  be  appellant,  and  Dore 
respondent,  and  that  all  requests  and  notices  necessary  to  be  given, 
should  be  considered  as  actually  then  given,  and  the  case  as  actually 
then  drawn  and  settled  by  the  revising  barrister  in  court ;  that  all  the 
necessary  facts  were  then  furnished  to  the  revising  barrister  by  both 
parties,  to  be  embodied  in  a  case,  which  was  to  be  drawn  by  him  at  a 
«nA-i  more  ^convenient  opportunity,  and  transmitted  to  the  appellant's 
solicitor,  all  the  formalities  incidental  thereto  being  considered  as 
having  been  duly  observed  and  performed.  The  case  was  not  received 
by  the  appellant's  solicitor  until  the  80th  of  October,  and  a  notice  was 
served  upon  the  respondent  on  the  5th  of  November.(d)  Assuming,  as 
the  appellant  was  led  to  do,  that  the  respondent  would  appear,  no  affida- 
vit was  upon  the  former  occasion  produced,  to  show  that  there  was  not 
time  to  give  the  proper  ten  days'  notice.  [Wildb,  G.  J.  You  had  no 
right  to  assume  that  the  respondent  would  appear.     You  were  bound  to 

(a)  Ante,  p.  6. 

(&)  Bat  upon  the  production  of  on  affidavit  that  the  notice  had  been  waived  by  agreement  of 
the  partiea. 
(e)  CoLTMAH,  Maulb,  and  V.  Williams,  JJ.,  Wildb,  C.  J.,  being  absent. 
{d)  The  first  day  appointed  for  the  hearing  of  the  appeals  being  the  11th. 
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show  that  you  had  given  the  proper  notice,  or  to  be  prepared  with  some 
reasonable  ground  of  excuse  for  not  having  done  so.  The  affidavit  you 
now  produce  does  not  remove  you  from  the  position  you  stood  in  on  your 
first  appearance — that  of  a  defaulter,  without  any  sufficient  excuse.] 
The  affidavit  shows  an  agreement  to  dispense  with  notice.  [Maule,  J. 
The  argument  was  postponed  from  the  last  term  for  the  purpose  of  ena- 
bling you  to  obtain  an  affidavit  showing  that  you  had  not  had  time  to 
give  the  proper  notice,  so  as  to  bring  you  within  the  proviso  in  s.  64.(a) 
That  affidavit  you  do  not  even  now  produce.  That  which  you  do  pro- 
duce shows  nothing  like  a  waiver  of  notice,  even  if  that  would  avail 
jou.{b)  It  merely  relates  to  what  passed  at  the  court  of  revision.  You 
are  precisely  in  the  same  situation  as  you  would  have  been  in,  if  this 
case  had  been  called  on  on  the  first  day  appointed  for  hearing  appeals 
in  the  last  term,  and  you  had  then  asked  for  judgment,  without  pro- 
ducing an  affidavit  of  the  due  service  of  the  notice  upon  the  respondent.] 
If   such  an   affidavit  had   been   prepared,   and  the  respondent  had 


^appeared,  the  expense  would  have  been  uselessly  incurred,  and  it 
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would  not  have  been  allowed  on  taxation.     [MAULk,  J.    We  have 

no  power  to  postpone  the  hearing,  without  such  an  affidavit  as  will  bring 

the  case  within  the  proviso  in  s.  64.] 

Wildb;  C.  J.  I  am  of  opinion  that  the  appellant  is  not  in  a  situation 
either  to  ask  for  judgment,  or  to  have  the  hearing  postponed ;  and  that 
all  we  can  do,  is,  to  dismiss  the  appeal.  He  is  not  prepared  with  any 
affidavit  of  service  of  the  notice  required  by  s.  62,  so  as  to  entitle  him  to 
judgment;  or  with  any  affidavit  to  excuse  the  want  of  due  notice,  so  as 
to  entitle  him  to  a  postponement,  under  s.  64.  The  only  affidavit  he  does 
produce,  speaks  of  arrangements  between  the  parties  as  to  waiving  certain 
formalities  at  the  court  of  revision.  It  is  unnecessary  to  repeat  that  the 
court  has  no  general  power,  under  this  act,  to  postpone  the  hearing ;  and 
that  its  provisions  must  not  be  departed  from,  unless  upon  very  substan- 
tial grounds.((;)     None  such' are  presented  here. 

Maulb,  J.  I  coincide  entirely  in  the  opinion  pronounced  by  the  lord 
chief  justice. 

Gresswell,  J.  Not  having  been  in  court  when  this  case  was  first 
called  on,  I  do  not  know  what  then  passed.  But,  assuming  that  this  was 
the  first  day  of  hearing,  no  materials  are  presented  to  us,  to  warrant  us 
in  postponing  the  hearing  of  this  appeal ;  and  the  appellant  is  not  in  a 
situation  to  ask  for  judgment  in  his  favour.  We  can  only,  therefore, 
dismiss  the  appeal. 

V.  Williams,  J.,  concurred.  Appeal  dismissed. 

{a)  Ante  p.  6. 

(6)  See  NewUm,  app.,  The  Town- Clerk  ofMobberly,  retp.  2  C.  B.  203, 1  Lutw.  Reg.  Cas.  335. 

(c)  Vide  Palmer,  app.,  AUen,  reap.,  ante,  p.  1. 
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•92]  •      *  Caster  €txm. 

County  of  Northampton,  Southern  Division. 

EDMUND  SINGER  BURTON,  Appellant,  HERBERT 
LANGHAM,  Respondent.     May  12. 

Held,  that  the  oommittee  of  a  lunatic's  estate,  who  has  taken  into  his  own  occupation  part  of 
the  land,  charging  himself,— in  the  account  rendered  by  him  to  the  court  of  Chancery,  and 
allowed  by  the  master^— with  a  yearly  sum  as  *'  rent,"  does  not  thereby  become  an  occupy- 
ing tenant  within  the  2  W.  4,  c.  45,  s.  20. 

Herbert  Lanoham  is  committee  of  the  estate  of  his  brother.  Sir  James 
Hay  Langham,  Bart.,  and  holds  lands  in  Gottesbrooke,  in  the  county  of 
Northampton,  as  occupier,  to  the  value  of  393Z.  per  annum.  The  said 
Herbert  Langham  proved  that  his  accounts  were  from  time  to  time  trans- 
mitted for  examination  and  approval,  to  the  court  of  Chancery ;  and  a 
statement  was  produced  by  him,  intituled — "The  ninth  account  of 
Herbert  Langham,  as  committee  of  the  estate  of  Sir  J.  H.  Langham, 
Bart." — bearing  the  signature  of  Edward  Winslow,  one  of  the  commis- 
sioners of  lunacy,  and  the  seal  of  the  Court ;  in  which  account  the  name 
of  Herbert  Langham  appeared  as  tenant,  in  the  tenant's  column,  at  the 
rent  of  393Z.  per  annum. 

The  said  Herbert  Langham  8tated,{a)  that,  after  the  passing  of  the 
accoi^nts,  he  retained  a  balance  of  about  1500Z.,  out  of  which  after  paying 
a  jointure  on  the  estate,  he  defrayed  the  expenses  of  repairs  and  improve- 
ments on  the  property.  He  further  stated  that  he  was  appointed  commit- 
♦QQi  *®^  ^^  ^^^*  ®^  ^^^^  ^^^"^ '  *that  he  took  possession  of  the  lands 
-^  about  Lady-day  1843,  succeeding  to  an  occupying  tenant ;  and  that 
he  has  continued  to  hold  them  up  to  the  present  time.  He  also  stated 
that  he  occupies  Gottesbrooke  House,  and  the  adjoining  fields.  Part  of 
the  furniture  in  the  house  is  his  own. 

Mr.  Wood,  steward  of  Cottesbrooke  estate,  stated  on  oath,  that  he 
was  examined  by  the  master  with  the  accounts,  and  that/  in  such  exa- 
mination, the  specific  lands  for  whiclr  Herbert  Langham  claimed  to  vote, 
were  inquired  into,  with  a  view  to  their  condition  and  value. 

Burton  objected  that  Herbert  Langham,  as  such  committee,  was 
improperly  on  the  register  as  tenant,  under  the  20th  section  of  the  2  W. 
4,  c.  45. 

The  revising  barrister  found  that  Herbert  Langham  held  as  occupy- 
ing-tenant,  and  retained  his  name  on  the  list  of  voters. 

The  declaration  of  appeal  at  the  end  of  the  case,  was  as  follows : — 

(a)  This  case  appears  to  be  objectionable  in  point  of  form,  on  the  ground  pointed  out  ante, 
p.  8,  n.(a)  It  also  omits  to  show,  as  it  ought  to  have  done  ( 6  &  7  Vict.  c.  18,  s.  7',  that  Burton 
the  objector,  was  on  the  register  of  voters  for  the  county,  and  thus  entitled  to  object. 
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^  I  appeal  against  the  above  decision. 

^'  Chiu  Markham,  on  behalf 

of  Edmund  Singer  Burton." 

When  this  case  was  called  on,  on  the  11th  of  November  last, 
Humfretfy  for  the  appellant,  insisted  that  Mr.  H.  Langham,  having 
merely  the  custody  of  the  estate  by  grant  from  the  crown,  could  not  be 
treated  as  an  occupying-tenant  of  any  lands  or  tenements  for  which  he 
was  *^  band  fide  liable  to  a  yearly  rent  of  not  less  than  50/.,"  within  the 
2  W.  4,  c.  45,  8.  20;(a)  whatever  *might  be  his  liability  to  ac-  ^^^ . 
count  to  the  court  of  Chancery  in  respect  of  the  value  of  the  land  ^ 
retained  in  his  own  hands. 

Manning^  Serjt.,  appeared  for  the  respondent.  But, 
Per  Curiam.  The  committee  of  a  lunatic  is  in  the  nature  of  a 
bailiff.(i)  There  is  no  distinct  statement  of  facts  showing  an  occupation 
by  Mr.  H.  Langham  as  tenant ;  no  contract  of  letting ;  but  merely  that 
he  charges  himself  in  his  account  as  committee  with  893Z.  for  the  value 
of  lands  in  his  occupation  up  to  Lady  Day,  1847.  The  mere  retention 
of  the  land  in  this  way  cannot  give  him  a  qualification.  The  case  must 
be  remitted  to  the  revising  barrister  to  be  more  fully  stated — ^first,  by 
setting  out  an  extract  from  the  register,  showing  the  form  of  the  state- 
ment of  the  qualification  of  the  respondent — secondly,  by  setting  out  a 
copy  of  the  *grant  to  the  respondent  as  committee  —  thirdly,  by  j.^^- 
setting  out  a  copy  of  the  account  of  the  respondent  as  committee,  ^ 
referred  to  in  the  case — fourthly,  by  making  a  fuller  statement  of  the 
circumstances  under  which  the  respondent  took  possession  of  the  land — 
and,  fifthly,  by  stating  whether  the  respondent  retained  the  produce  of 
the  land  to  his  own  use,  or  accounted  for  it  to  the  estate  of  the  lunatic. 

The  case  having  accordingly  been  remitted  to  the  revising  barrister,  he 
returned  it  with  the  following  additions : — 

''1.  The  description  of  the  respondent's  qualification  was  as  fol- 
lows:— 

(a)  Which  enacts  '*  that  eveiy  male  peraon  of  full  age,  and  not  subject  to  any  legal  incapaci- 
ty, who  shall  be  entitled,  either  as  leasee  or  assignee,  to  any  landa  or  tenements,  whether  of 
freehold  or  of  any  other  tenure  whatever,  for  the  unexpired  residue,  whatever  it  may  be,  of  any 
term  originally  created  for  a  period  of  not  less  than  sixty  years  (whether  determinable  on  a 
Ufe  or  Uvea,  or  not),  of  the  clear  yearly  value  of  not  leas  than  102..  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same  ;  or  who  tkall  oeeujnf  a$  tenant  any  lands  or 
tenements  for  which  he  shall  be  bond  fide  liable  to  a  yearly  rent  of  not  lesa  than  50/. ;  —  ^hall 
be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve  in  any  future  par 
liament  for  the  county,  or  for  the  riding,  parts,  or  division  of  the  county,  in  which  such  lands 
or  tenements  shall  be  respectively  situate :  Provided  always,  that  no  person,  being  only  a  sub* 
lessee,  or  the  assignee  of  any  under-lessee,  shall  have  a  right  to  vote  in  such  election  in  respect 
of  any  such  term  of  sixty  years  or  twenty  yeara  as  aforesaid,  unless  he  shall  be  in  the  actual 
occupation  of  the  premises." 

(h)  See  Shelley  on  Lunacy,  ch.  8;  Knipe  v.  PalMer,  2  Wils.  190.  See  alao  stat.  1  \V.  4, 
c.  75. 
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"Northampton  Polling  District. 
"  XJottesbrooke. 


No. 

Christian  Name 

uid  Sarname  of  the 

Voter. 

PlMse  of  Abode. 

Natnre  c€ 
Qoalificmlion. 

Street,  Ac.,  where 
Property  aitiuite, 

2668 

Langham,  Herbert 

Cottesbrooke 

Land  and  House, 
aa  occupier. 

Cottesbrooke. 

"  2.  The  following  is  a  copj  of  the  grant  to  the  respondent  as  com* 
mittee : —  \ 

"  Victoria,  &c. :  Whereas  bj  a  certain  inquisition  taken  at  the  house 
of  Sir  James  Hay  Langham,  Bart.,  situate  at  Gljndboume,  near  Lewes, 
in  the  county  of  Sussex,  the  15th  day  of  December,  in  the  7th  year  of 
the  reign  of  Our  late  royal  uncle,  William  the  Fourth,  by  virtue  of  His 
commission,  in  the  nature  of  a  writ  de  tunatico  inquirendo^  in  that  behalf 
duly  made  and  issued,  to  inquire  (amongst  other  things)  of  the  lunacy  of 
Sir  James  Hay  Langham,  of,  &c.,  it  is  found  (amongst  other  things),  that 
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the  said  Sir  J.  H.  Langham,  at  the  time  of  ^taking  this  inquisition, 


is  a  lunatic,  and  does  not  enjoy  lucid  intervals,  so  that  he  is  not 
sufficient  for  the  government  of  himself  and  his  estate ;  as  by  the  same 
inquisition  (amongst  other  things),  remaining  on  record,  may  more  fully 
appear ;  for  the  tuition  of  whom,  and  for  the  management  of  his  estate, 
it  belongs  to  Us  to  provide :  And  whereas  sufficient  security  is  given  to 
Us  on  the  behalf  of  the  said  Sir  J.  H.  Langham,  by  Herbert  Langham, 
of  Cottesbrooke  Hall,  in  the  county  of  Northampton,  Esq.,  the  Hon. 
Thomas  De  Grey,  of,  tc,  William  Jones  Burdett,  of,  &c.,  Esq.,  Frances 
Burdett,  of,  &;c.,  spinster,  and  Henry  Burdett  Langham,  of  Cottesbrooke 
Hall  aforesaid,  Esq.,  as  in  such  cases  hath  been  heretofore  used :  Enow 
ye,  .that  We,  of  Our  special,  grace,  and  of  our  certain  knowledge  and 
mere  motion,  have  given,  committed,  and  granted,  and  by  these  presents, 
for  Us,  Our  heirs,  and  successors,  do  give,  &c.,  unto  Dame  Elizabeth 
Langham,  of,  &c.,  widow,  the  custody  of  the  person,  tuition,  regulation, 
and  government  of  the  said  Sir  J.  H.  Langham — To  have  and  to  hold 
the  aforesaid  custody  of  the  person,  tuition,  regulation,  and  government 
of  the  said  Sir  J.  H.  Langham,  from  the  date  of  these  presents,  so  long 
as  it  shall  please  Us,  during  the  continuance  of  the  lunacy  of  the  said 
Sir  J.  H.  Langham :  Know  ye  also,  that  We  of  Our  special  grace,  A;c., 
have  given,  committed,  and  granted,  and  by  these  presents,  for  Us,  Our 
heirs  and  successors,  do  give,  &c.,  unto  the  said  Herbert  Langham,  the 
custody,  regulation,  occupatianj  disposition,  and  receipt,  as  well  of  all 
manors,  messuages,  lands,  &c.,  and  all  rents,  revenues,  and  profits  thereof, 
which  the  aforesaid  Sir  J.  H.  Langham,  Bart.,  hath  or  ought  to  have,  in 
possession  or  reversion,  or  which  by  any  lawful  ways  and  means,  at  any 
time  or  times  hereafter  may,  or  ought  to,  come,  descend,  or  accrue  to  the 
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said  Sir  J.  H.  Langham,  or  which  any  other  or  others  hath  or  may  have 
to  the  use  and  profit  *of  the  said  Sir  J.  H.  Langham,  in  the  coun-  p«,gij 
ties  of  Northampton,  &c. ;  as  also  the  custody  and  government  of 
all  the  goods  and  chattels,  farms,  stock  of  cattle,  &c.,  and  other  com- 
modities and  profits  whatsoever  to  the  said  Sir  J.  H.  Langham  belonging 
or  in  any  manner  appertaining ;  and  also  the  use  and  negotiation  of  the 
same,  to  the  use  and  behoof,  profit,  and  advantage  of  the  said  Sir  J.  H. 
Langham,  and  for  the  maintenance,  sustenance,  and  support  of  the  said 
Sir  J.  H.  Langham,  and  his  family  (if  he  hath  any,  or,  in  time  to  come, 
may  have) ;  and  also  for  the  maintenance,  preservation,  and  repair  of  the 
messuages,  lands,  &c.,  and  the  residue  of  the  premises  of  the  said  Sir  J. 
H.  Langham,  To  have  and  to  hold,  &c.,  unto  the  said  Herbert  Langham, 
from  the  date  of  these  presents,'  so  long  as  it  shall  please  Us,  during  the 
continuance  of  the  lunacy  of  the  said  Sir  J.  H.  Langham :  Provided 
always  that  the  said  Herbert  Langham,  his  executors  and  administrators, 
shall  render  a  true  account  of  the  issues,  revenues,  and  profits  of  the 
manors,  messuages,  lands,  tenements,  and  of  the  goods,  chattels,  and 
debts  aforesaid,  and  of  the  profits  thereof,  and  of  the  rest  of  the  pre- 
mises, once  in  every  year  at  least,  and  as  often  as,  and  whensoever  to  the 
Lord  Chancellor,  &c.,  shall  seem  meet,  and  shall  obey  and  fulfil  all  and 
every  the  order  and  orders  of  the  Lord  Chancellor,  &c.,  made,  or  here- 
after to  be  made,  any  ways  touching  or  concerning  the  premises,  or  any 
part  thereof,  or  the  issues  or  profits  thereof,  or  any  account  or  accounts 
thereof,  &c. 

'^  3.  The  following  is  a  copy  of  the  ninth  account  of  the  respondent 
as  committee :— r[In  this  account  the  respondent  had  entered  his  own 
name  in  the  column  of  '^tenants;*'  and,  in  the  column  headed  ''Rents 
due  at  Lady-Day,  1846,''  had  inserted,  opposite  to  his  name,  the  sum  of 
3932.;.  and,  in  the. column  '^'headed  ''Bents  received,''  had  entered  r«gg 
that  sum  as  received.]  ^ 

"4.  A  fuller  statement  of  the  circumstances  under  which  the  re- 
spondent took  possession  of  the  land : — 

"  On  the  25th  of  March,  1841,  one  William  Deane,  who  rented  a  fafm 
at  Cottesbrooke,  belonging  to  Sir  J.  H.  Langham,  quitted  it.  One  Jere- 
miah Gaudern,  who  also  held  land,  also  quitted  the  occupation  at  the 
same  time.  Mr.  Herbert  Langham  (the  respondent),  the  committee  of 
his  brother's  estate,  entered  upon  the  occupation  of  both  farms,  for 
which  he  debited  himself  in  his  accounts  81/.  10«.,  being  the  aggregate 
of  the  rents  that  were  paid  by  Deane  and  Gaudern,  viz.  27Z.  108.  by  the 
former,  and  4/.  by  the  latter. 

"On  the  25th  of  March,  1843,  Thomas  Flavell,  who  also  rented  a 
farm  belonging  to  Sir  J.  H.  Langham,  at  Cottesbrooke,  with  the  house 
and  premises  thereon,  at  the  rent  of  210/.  per  annum y  quitted  the  occu- 
pation of  the  said  farm,  house,  and  premises ;  when  Mr.  Herbert  Lang- 
ham (the  respondent)  entered  upon  possession  of  them,  and  charged 
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himself  with  the  same  Bum  as  Flavell  had  paid  for  rent,  viz.  2107.,  which, 
with  the  811.  10^.  before  mentioned,  made  a  total  of  241Z.  10«. 

*^  The  above  is  the  occupancy  upon  which  the  respondent  made  his 
claim  for  a  vote ;  the  greater  part  of  which  he  still  occupies  with  the 
premises,  i.  e.  Gottesbrooke  House.  And,  in  consequence  of  Gaudern, 
the  tenant  of  the  park  and  other  land  at  Gottesbrooke,  having  become 
insolvent,  Mr.  Herbert  Langham  (the  respondent)  entered  upon  the  occu- 
pation of  the  said  park  and  another  portion  of  Gaudem's  take  adjacent 
to  the  park.  The  result  of  the  above  additions  was,  that  the  sum  charged 
by  the  respondent  for  rent  at  Lady-day,  1846,  for  the  whole  of  the  lands 
which  he  occupies,  amounted  to  the  sum  of  893^.  ) 

'^  The  extent  of  the  lands  held  by  the  respondent,  was  about  two  hun- 
dred acres. 

*"Mr.  Wood,  the  bailiff  of  the  estate,  on  the  respondent's 
^  annually  passing  his  account,  makes  a  report,  verified  by  affidavit, 
as  to  the  general  condition,  and  costs  of  repairs,  of  the  estate.  It  did 
not  appear  in  evidence  before  the  revising  barrister,  that  Mr.  Herbert 
Langham  had  the  power  of  making  any  leases  of  the  land  belonging  to 
the  lunatic. 

^'  It  also  appeared,  by  the  evidence  of  Mr.  Langham,  that,  since  his 
appointment  as  committee,  he  had  actually  paid  no  rent,  and  that  no 
receipt  had  been  given  to  him  by  any  person ;  but  that  he  had  debited 
himself  with  the  above  annual  sums ;  and  that  the  balance  now  in  his 
hands  was  upwards  of  1600Z." 

"  5.  As  to  whether  the  respondent  retained  the  produce  of  the  land 
to  his  own  use,  or  accounted  for  it  to  the  estate  of  the  lunatic. 

"  The  respondent  receives  the  produce  of  the  lands  held  by  him  at 
Gottesbrooke  -entirely  to  his  own  use  and  benefit,  and  does  not  account 
for  any  part  of  it  to  the  estate  of  the  lunatic.  The  sum  stated  by  the 
respondent  as  rent  paid  for  the  said  land,  is  included  with  the  accounts 
of  the  rents  of  other  tenants  on  the  estate. "(«) 

The  argument  of  the  case  was  resumed  on  the  20th  of  January  last, 
the  judges  present  being,  Wilde,  G.  J.,  and  Maule,  Gresswbll,  and 
V.  Williams,  JJ. 

Sumfregj  for  the  appellant.  It  is  quite  clear  that  the  respondent  in 
*inm  ^^^^  ®**®  ^^^  ^^^  occupy  as  tenant,  within  *the  meaning  of  the  2 
J  W.  4,  c.  45,  s.  20,  which  requires  that  he  shall  occupy  as  tenant 
and  be  bond  fide  liable  to  a  yearly  rent  of  not  less  than  50^.  He  had 
no  certain  interest  in  the  land,  but  a  mere  authority  to  deal  with  it  as  a 
kind  of  a  bailiff.  Looking  at  the  terms  of  the  letters-patent  it  will  be 
seen  that  there  are  two  contingencies  upon  which  the  interest  of  the 
respondent,  as  committee,  would  cease, — namely,  the  recovery  of  the 

(a)  There  was  nothing  on  the  face  of  this  amended  statement,  to  indicate  that  it  bad  been  seen 
by  the  appellant  before  it  received  the  revising  barrister's  signature.  There  seems  to  be  no 
provision  in  the  act  to  that  effect. 
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lunatic,  or  the  revocation  of  the  letters-patent.  But  during  the  con- 
tinuance of  the  grant  the  powers  conferred  by  it  enure  solely  "  for  the 
use  and  profit  of  Sir  J.  H.  Lohgham,"  for  whom,  therefore,  the  commit- 
tee is  a  mere  trustee.  Now,'  no^.trustee  can  be  a  tenant:  Attorney 
General  v.  Dixie,  13  Ves.  519,  5^v  .[Maulb,  J.  He  would  have  to 
distrain  upon  himself,  having  the  fcV'erdipn  and  also  the  term.]  In  the 
case  of  the  Attorney  General  v.  JEdrl  j>f'.  Clarendany  17  Ves.  491,  a 
lease  of  part  of  the  trust  estates  to  Mr.'*l^J;flSams,  one  of  the  governors 
of  Harrow  School,  though  made  without  fraud",' >ra8  set  aside  upon  gene- 
ral principles,  as  inconsistent  with  his  duty. '  Under  the  1  Will.  4,  c. 
68,  ss.  2,  3,  the  chancellor  gives  directions  to  thelcopimittee.  The  com- 
mittee is  merely  the  donee  of  a  power.  In  Piatt  W'^JjeaaeSy  p.  37,  it  is 
said :  ^^  The  committee  of  a  lunatic,  being  considered  Vez^^Iy  as  a  bailiff, 
and  having  an  estate  but  during  pleasure,  could  never  make^-leases  of  the 
lunatic's  land,  without  special  order  of  the  court  of  Chariotey(a);  nor 
could  that  court,  unaided  by  the  legislature,  enable  him  to  :gi^nt  an 
absolute  interest;  for,  the  lunatic,  on  his  recovery,  might  eject  the 
lessee  (6);  and  even  such  interest  as  *could  confer,  was  never  p^^/v^ 
recognised  as  a  legal,  as  distinguished  from  an  equitable  estate.(^)  ^ 
The  statutes  29  6.  2,  c.  31,  and  11  6.  3,  c.  20,  being  confined  to  leases 
or  renewals,  afforded  but  a  partial  remedy  for  the  evil ;  and  it  was  not 
until  the  43d  year  of  the  reign  of  Kiiig  George  the  Third  {d),  that  the 
lord  chancellor  could  direct  the  committee  to  make  a  demise  for  years 
independent,  in  point  of  duration,  of  the  lunatic's  restoration  to  sanity. 
The  lale  act  (e),  by  which  these  statutes  have  been  repealed,  has  incor- 
porated and  consolidated  their  various  provisions,  and  enacted(^),  ^'that, 
where  any  person  being  lunatic,  is  or  shall  be  seised  or  possessed  of  any 
land,  either  for  life  or  for  some  other  estate,  with  power  of  granting 
leases  and  taking  fines,  reserving  small  rents  on  such  leases,  for  one, 
two,  or  three  lives  in  possession  or  reversion,  or  for  some  number  of 
years  determinable  upon  lives,  or  for  any  term  of  years  absolutely,  such 
power  of  leasing,  which  is  or  shall  be  vested  in  such  person,  being  a 
lunatic,  and  being  a  limited  estate  only,  shall  and  may  be  exercised  by 
the  committee  of  the  estate  of  such  person,  under  the  direction  and  order 
of  the  lord  chancellor,  intrusted,  by  virtue  of  the  King's  sign  manual, 
with  the  care  and  commitment  of  the  custody  of  the  persons  and  estates 
of  persons  found  idiot,  lunatic,  or  of  unsound  mind."  The  occupation 
of  this  land  by  Mr.  Langham  has  no  one  of  the  ordinary  incidents  of  a 
tenancy.  He  has  entered  into  no  contract  with  any  one  for  the  use  of 
the  land ;  nor  is  there  any  power  of  distress  vested  in  any  person.  A 
mere  occupation  upon  a  quantum  meruit,  would  not  confer  a  right  of 

,a)  Coek$  v.  Darton,  Hob.  215;  Anon.  (semb.  S.  C.)  Hott.  16;  FoUer  v.  Marekant,  1  Vem. 
262.  1  Eq.  Ca.  Abr.  217,  pi.  4,  326,  pi.  13 ;  Knipe  v.  Palmer,  2  Wils.  130. 
(61  Ex  parte  Dikes,  8  Ves.  79.  (e)  Knipe  v.  Palmer,  ubi  supri. 

(d)  43  G.  3,  c.  75.  s.  4.  (e)  U  G.  4  &  1  W.  4  c.  65. 

{g)  Section  23. 
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voting.  The  party  must  occupy  as  tenant  at  a  distinct  and  certain  rent. 
[Gresswell,  J.  There  is  no  lease  ta  th^  committee  here.]  Suppose 
^     ^_   this  *land  were  unproductive -in  any  one  year,  to  what  payment 

-I  would  the  respondent  be  linblf  ^  It  is  wholly  uncertain.  Sup- 
pose Sir  J.  H.  Langham  should  .die,  'or  cease  to  be  a  lunatic,  in  the  mid- 
dle of  a  year, — what  becomes  ^tff.  the  tenancy  ?  Would  the  appellant  be 
entitled  to  a  notice  to  quit?;8Biid,"if  so,  from  whom? 

Manning^  Serjt.,  for  thV /respondent.  It  may  be  conceded  that  the 
committee  of  a  lunatiQ'^k-iestate  cannot,  without  the  order  of  the  lord 
chancellor,  grant  leases. "  'He  has,  by  virtue  of  the  letters-patent,  under 
which  he  derives  all  fijs  authority,  no  interest  out  of  which  to  create  a 
term.  In  like,  T^^fn^seVy  the  donee  of  a  power  has  no  estate ;  all  he  can 
do  is,  to  exeroJsefhe  power  according  to  the  direction  of  the  donor.  But 
the  questio^  Jxe're  is,  whether  he  may  not,  by  occupying  part  of  the 
estate,  pi.iQpant  at  a  fixed  rent,  with  the  sanction  of  the  master,  acquire 
such  aB«'interest  as  to  entitle  him  to  be  registered  as  a  voter.  [Maule, 
J.  He  may,  perhaps,  like  a  trustee,  occupy  lands,  accounting  for  the 
profits ;  but  can  he  become  tenant  of  them  ?]  The  reform  act  ascertains 
what  shall  amount  to  an  occupation  a^  tenant  By  requiring  a  liability 
to  the  payment  of  a  rent  of  not  less  than  50Z.,  the  legislature  in  effect 
declares  that  liability  to  rent  shall,  for  the  purpose  of  this  section,  be 
the  test  of  tenancy.  Suppose,  instead  of  being  a  lunatic.  Sir  J.  H. 
Langham  had  been  abroad,  and,  in  his  absence,  the  respondent  had 
intruded  himself  into  the  estate,  and  had  paid  rent  to  his  brother's 
agent,  what  would  there  be  to  prevent  the  owner  of  the  estate  fyom  dis- 
training for  any  arrears  that  might  be  due  ?  Mr.  Langham  must  occupy 
either  as  owner,  or  tenant,  or  as  bailiff  to  his  brother.  The  first  is  out 
of  the  question ;  and  the  last  is  expressly  and  distinctly  negatived  by 
the  statement  of  the  revising  barrister :  clearly,  therefore,  he  occupies 
•1031  *®  tenant.     Upon  the  recovery  •by  Sir  J.  H.  Langham  of  the 

"^  use  of  his  reason,  he  might  sue  the  respondent  for  the  rent,  when 
the  latter  had  so  unequivocally  acknowledged  his  liability  to  pay,  or  he 
might  distrain.  Upon  the  death  of  Sir  J.  H.  Langham,  during  his 
lunacy,  his  heir  would  be  entitled  to  the  same  remedies.  [Cresswell, 
J.  Suppose  the  letters-patent  appointing  Mr.  H.  Langham  committee 
were  revoked,  and  another  committee  appointed ;  would  Mr.  Langham 
be  entitled  to  a  notice  to  quit  ?]  Certainly  he  would,  like  any  other 
tenant.  [V.  Williams,  J.  Is  it  not  essential  to  constitute  a  tenancy, 
that  there  shall  be  a  contract  to  pay  a  sum  certain  ?  Maule,  J.  And, 
with  this  quality — that  it  is  issuing  out  of  each  and  every  part  of  the 
land  ?  That  is  not  true  of  a  quantum  meruit^  Here,  there  is,  in 
effect,  a  contract,  through  the  agency  of  Mr.  Commissioner  Winslow. 

This  appeal  is  not  in  such  a  form  as  to  be  binding  upon  the  appellant. 
The  declaration  of  appeal  at  the  foot  of  the  case  is  in  this  form : — "  I 
appeal  against  the  above  decision.     C.  Markham,  on  behalf  of  Edmund 
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Singer  Burton."  A  strong  intimation  of  opinion  was  given  by  the 
court  in  Wanklyn^  app.,  WooUetty  resp.,  4  C.  B.  86,  1  Lutw.  Reg.  Gas. 
597,  that  such  a  form  of  declaration  is  incorrect.  [Maule,  J.  That  was 
the  case  of  a  consolidated  appeal,  the  form  for  which  differs  from  that 
given  for  the  case  of  a  single  appeal.  In  AppUton  v.  Binksj  5  East, 
148,  the  defendant  covenanted  for  himself,  his  heirs  and  assigns,  for  and 
on  the  part  and  behalf  of  J.  S.  with  the  plaintiff,  for  the  act  of  J.  S. 
It  was  held  that  the  defendant  was  personally  bound  by  this  covenant. 
So,  in  BurreU  v.  <7<m€«,  8  B.  &  Aid.  47,  where  the  solicitors  of  the 
assignees  of  a  bankrupt  tenant,  upon  whose  premises  a  distress  had  been 
made  for  rent,  gave  the  following  undertaking :  ^'  We,  as  solicitors  to 
the  assignees,  undertake  to  pay  to  the  ^landlord  his  rent,  provided  r*-i  A4 
it  do  not  exceed  the  value  of  the  effects  distrained,  it  was  held 
that  they  were  personally  liable.(a)  So,  in  Norton  y.  fferrony  R.  &  M. 
229,  by  a  written  agreement  between  the  defendant  on  behalf  of  E. 
Barron,  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  defend- 
ant agreed  to  execute  a  lease  of  a  messuage  to  the  plaintiff.  The  mes- 
suage belonged  to  E.  Barron,  and  the  defendant  was  merely  his  agent. 
It  was  held  that  the  defendant  was  personally  liable.  In  Com  v.  Bttdele. 
2  Vern.  280,  the  defendant  agreed,  on  behalf  of  Jeremiah  ToUey,  to 
purchase  four  houses  in  Jamaica,  and,  upon  a  bill  for  a  specific  perform- 
ance, the  defendant  was  ordered  to  complete  the  purchase,  although 
Tolley  had  not  supplied  funds,  and  the  houses  had  been  swallowed  up  by 
an  earthquake;  and  the  decree  was  afiirmed,  upon  appeal  to  the  House 
of  Lords.]  The  direction  of  the  act  is  quite  clear.(i)  A  deviation 
from  it  materially  varies  the  rights  and  remedies  of  the  respondent. 
Here,  Burton  may  say  he  never  authorised  Markham  to  appeal  on  his 
behalf.  [Cresswell,  J.  The  42d  section  empowers  the  party  aggrieved 
or  dissatisfied  to  give  notice  of  appeal,  either  by  hitMelf  or  by  some  per-- 
ion  on  hi»  behalf;  and  the  section  goes  on  to  provide  that  ^^  the  said 
appellant,  or  some  one  on  his  behalf  shall,  at  the  end  of  the  said  state- 
ment, make  a  declaration  in  writing  under  his  hand,  to  the  following 
effect,  that  is  to  say,  ^/appeal  from  this  decision,'  "  &c.  According  to 
the  grammatical  construction  of  the  sentence  "  his"  would  apply  to  the 
agent  as  well  as  to  the  principal.]     The  form  here  adopted  imports  that 


Markham,  and  not  ^Burton,  is  the  appellant.     The  pronoun  '^  I" 


[•105 


is  placed  in  apposition  to  the  former,  and  not  to  the  latter. 
[Maflb,  J.  '^  I"  means  the  agent;  and  that  satisfies  the  statute.]  As 
''  I"  means  the  agent,  the  declaration  may  be  construed  thus :  '^  I, 
Christopher  Markham,  the  agent,  appeal."  *'  I  constitute  myself  the 
appellant  on  behalf,  t.  e.  for  the  behoof  and  benefit  of  E.  S.  Burton." 

(a)  The  consideration  for  this  promise  was  the  delivering  up  of  the  effects  distrained :  but. 
as  the  case  was  not  within  the  statute  of  frauds,  it  was  not  necessary  that  it  should  be  ir> 
writing.  Willkuiu  v.  Leaper,  2  Wilis.  308,  Castling  v.  Antrell,  2  East,  325,  HouldUo 
▼.  MUne,  3  Esp.  N.  P.  C.  86. 

(*)  6  &  7  Vict.  c.  18,  ss.  42,  44. 

VOL.  v.— 10  G 
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The  act  directs  notice  of  appeal,  i.  e.  of  an  intended  appeal,  to  be  given, 
and  then  prescribes  the  mode  in  which  the  intention  shall  be  canied  out, 
namely,  by  a  declaration  in  writing,  stating  that  the  party  aggrieved  or 
dissatisfied  does  naWj  by  the  declaration  appeal.  The  declaration  is  not 
a  notice  of  an  existing  fact, — of  an  already  pending  appeal.  An 
acceptance  to  a  bill  of  exchange  in  this  form  would  clearly  bind  the 
agent  only. 

Humfrey^  in  reply.  It  may  be,  that,  as  between  his  brother  and  him- 
self,  Mr.  H.  Langham  would  be  estopped  from  denying  his  liability  as 
tenant.  But  the  question  here  is,  what  contract  of  tenancy  there  is, 
giving  him,  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  20,  the  legal 
character  of  one  occupying  as  tenant  *'*'  any  lands  or  tenements  for  which 
he  is  hondfde  liable  to  a  yearly  rent  of  not  less  than  50^.  ?" 

Coupling  the  declaration  of  appeal,  with  the  notice  under  the  6  &  7 
Vict.  c.  18,  s.  62,  which  must  be  signed  by  the  appellant  himself, — ^it  is 
quite  clear  that  Burton  is  the  only  appellant.  [Maule,  J.  He  is  con- 
stituted appellant  by  giving  the  notice  of  appeal,  before  the  necessity 
♦in«n  ^^^  ^^®  last-mentioned  notice(a)  arises.  *We  are  not  to  look  at 
-I  the  form  of  that  notice  to  ascertain  who  is  the  appellant.  I  think 
It  is  quite  clear  that  the  act  has  been  complied  with  in  this  respect.] 

Cur,  adv.  vuU. 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  appeal  from  the  decision  of  the  revising  barrister,  who 
had  allowed  the  name  of  the  respondent,  Herbert  Langham,  to  be 
retained  in  the  list  of  voters  for  the  county  of  Northampton. 

Herbert  Langham  claimed  to  vote  in  respect  of  a  qualification  as  occu- 
pier of  house  and  land.  The  vote  was  objected  to,  on  the  ground  that 
he  did  not  occupy  as  tenant.  The  revising  barrister  decided  that  he  did ; 
and  the  appeal  was  against  that  decision.  ^ 

The  property  in  respect  of  which  the  vote  was  claimed,  is  part  of  the 
property  of  Sir  J.  H.  Langham,  a  lunatic.  By  letters-patent  of  the 
21st  of  June,  1  Vict.,  the  custody  of  the  person  of  the  lunatic  was  granted 
to  Dame  Elizabeth  Langham ;  and  to  Herbert  Langham,  the  respondent, 
was  given,  committed,  and  granted  ^^  the  custody,  regulation,  occupation, 
disposition,  and  receipt,  as  well  of  all  manors,  messuages,  lands,  tene- 
ments, houses,  farms,  revenues,  services,  and  hereditaments,  &c.,  and  all 
rents,  revenues,  and  profits  thereof,  which  the  aforesaid  Sir  J.  H.  Lang- 
ham hath  or  ought  to  have,  in  possession  or  reversion,  &c.,  as  also  the 
custody  and  government  of  all  the  goods  and  chattels,  farms,  stock  of 

(a)  One  notice  only  is  required  by  tho  act,  and  that  is  a  prospective  notice,  which  is  to 
have  no  effect  until  the  party  aggrieved  or  dissatisfied  has  elected  to  act  upon  that  notice,  and 
has  followed  it  up  by  an  actual  declaration  of  appeal.  In  prescribing  the  form  of  tiie  instrument 
by  which  the  decision  of  the  revising  barrister  is  to  be  brought  into  a  state  of  appeal,  the 
legislature,  without  a  very  scrupulous  regard  to  accuracy  of  expression,  speak  of  the  party 
aggrieved  or  dissatisfiad  as  an  appellant,  that  being  the  character  which  he  is  about  imme 
diatcly  to  fill — Quas  incontinenti  fiunt  inesse  videntur. 
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cattle,  &c.,  to  the  said  Sir  J.  H.  Langham  belonging,  —  to  hold  the 
aforesaid  custodj^,  &c.,  as  long  as  it  shall  please  Us,  *during  the  r*-i  a^ 
continuance  of  the  lunancy  of  the  said  Sir  J.  H.  Langham :  Pro- 
vided  always  that  the  said  Herbert  Langham  shall  render  a  true  account 
of  the  issues,  revenues,  and  profits  of  the  manors,  messuages,  lands,  and 
of  the  goods  and  chattels,  &c.,  once  in  every  year  at  least,  and  as  often 
as  to  the  Lord  Chancellor  shall  seem  meet,  and  shall  obey  all  order 
and  orders  of  the  Lord  Chancellor  made,  or  hereafter  to  be  made,  touch- 
ing the  premises." 

After  this  grant,  some  of  the  tenants  of  Sir  J.  H.  Langham  quitted 
their  farms,  and  Herbert  Langham  entered  upon  the  occupation  of  them, 
to  the  extent  of  two  hundred  acres,  with  a  house,  received  the  produce 
to  his  own  use  and  benefit,  and  in  his  annual  account,  passed  before  a 
master  in  chancery  in  July,  1847,  entered  himself  in  the  column  of 
tenants,  and,  in  the  column  of  rents  due  at  Lady-day,  1846,  inserted 
opposite  his  name  the  sum  of  393Z.,  and,  in  the  column  of  receipts,  entered 
that  sum  as  received. 

The  question  for  us  to  determine  is,  whether  the  circumstances  stated 
show  that  Herbert  Langham  occupied  the  land  as  tenant,  so  as  to  be 
entitled  to  a  vote  by  the  2  W.  4,  c.  45,  s.  20 :  and,  after  some  hesita- 
tion, we  have  come  to  the  conclusion  that  he  did  not  occupy  as  tenant. 
The  letters-patent  did  not  confer  upon  him  any  estate,  but  merely  the 
custody  of  the  land.  He  did  not,  therefore,  by  virtue  of  his  appointment 
as  committee,  become  tenant.  No  other  act  is  shown  to  have  been  done 
by  any  person  either  having  an  estate  or  power  to  create  a  tenancy,  by 
virtue  of  which  he  could  become  tenant.  The  only  evidence  relied  on 
to  prove  a  tenancy,  is,  the  account  rendered  in  the  court  of  chancery, 
wherein  he  entered  his  own  name  as  a  tenant,  and  S9SL  as  an  annual 
rent  due  at  Lady-day,  1846,  and  that  sum  as  received  by  him.  But  he 
could  not  make  himself  tenant,  by  his  own  act ;  nor  could  the  master  in 
chancery  make  *him  tenant,  by  allowing  that  account.  The  account  p^^  /n^ 
might  indeed,  preclude  the  committee  from  saying  that  he  had  ^ 
not  received  profits  to  the  amount  entered ;  but  it  would  not  confer  upon 
him  an  estate  as  tenant,  or  render  him  liable  to  distress,  or  to  an  action 
for  rent. 

We  think,  therefore,  that  the  decision  of  the  revising  barrister  was 
wrong,  and  that  the  appeal  must  be  allowed. 

Decision  reversed.(a) 

(a)  By  the  66th  Section  of  6  &  7  Vict.  c.  18,  it  is  enacted  **  that  every  judgment  or  decis* 
ion  of  the  said  Courb  (of  Common  Pleas)  shall  be  final  and  conclusive  upon  the  point  of  law 
adjudicated  upon,  and  shall  be  binding  upon  every  committee  of  the  HouAe  of  Commons 
appointed  for  the  trial  of  any  petition  complaining  of  an  undue  return  of  any  member  or 
members  to  serve  in  parliament.*'  Under  this  enactment  every  decision  of  the  court  of 
Common  Pleas  upon  a  registration  appeal  has  the  eflect  of  a  statutory  declaration,  with  this 
•xception,  which  is  to  be  found  in  s.  69,  "  that  no  right  of  voting  at  any  election  of  a  mem 
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ber  or  members  to  serve  in  parliament,  shall  be  aflecied  by  any  appeal  pending  in  the  aaid 
Court  a*  the  time  of  the  issuing  of  the  writ  for  such  election ;  but  it  shall  be  lawful  for  every 
person  to  exercise  the  right  of  voting  at  such  election  as  eflectually,  and  every  vote  tendered 
thereat  shall  be  as  good,  as  if  no  such  appeal  were  pending ;  and  that  the  subsequent  decis- 
ion of  any  appeal  which  shall  be  pending  in  the  said  Court  at  the  time  of  the  issuing  of  the 
writ  for  any  such  election,  shall  not,  in  any  way  whatsoever,  alter  or  affect  the  poll  taken 
at  such  election,  nor  the  return  made  thereat  by  the  returning  officer.**  In  all  cases  not 
coming  within  the  latter  section,  the  decision  of  the  Court  upon  a  registration  appeal,  is 
binding  upon  the  whole  community,  not  excepting  the  court  itself.  A  decision  of  this  court 
upon  a  registration  appeal  would,  therefore,  appear  to  operate  retrospectively,  as  a  statutory 
repeal  of  any  existing  law  which  was  inconsistent  with  that  decision,  and  prospectively,  to 
render  void  any  decision,  even  of  this  court,  upon  a  subsequent  appeal,  which  should  be  at 
Tariance  with  that  decision. 
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JOHN  EODGERS  and  Others  v.  NOWILL  and  WILLIAM 
RODGERS.    Nov.  2. 

An  action  on  the  case  may  be  maintained  by  a  mannfactarer  agatnet  another  manufacturer  who 
marks  his  goods  with  the  known  and  accoatomed  mark  of  the  plaintiff, — where  the  mark 
used  by  the  defendant  reaembles  the  plaintiff's  mark  so  closely  as  to  be  calculated  to  de- 
ceiTe,  and  aa  to  induce  persons  to  believe  the  defendant's  goods  to  be  of  the  plaintiff's  manu- 
fiKture, — snd  the  defendant  uses  such  mark  with  intent  to  deceiye,— ^nd  sells  the  goods  so 
marked,  as  and  for  goods  of  the  plaintiff's  manufacture ;  and  proof  of  special  damage  is  not 
necessary. 

In  anch  cases,  it  is  enough,— at  least  after  Terdict,— to  allege  generally,  that,  by  means  of  the 
premises,  the  plaintiff  was  deprived  of  the  sale  of  divers  large  quantities  of  goods,  and  lost 
the  profits  that  would  otherwise  have  accrued  to  him  therefrom. 

This  was  an  action  on  the  case,  for  an  alleged  piracy  by  the  defend- 
ants,  of  a  certain  mark  upon  pen-knives  and  pocket-knives,  to  the  use  of 
which  mark  the  plaintiflfs  claimed  an  exclusive  right. 

*The  declaration  stated  that  the  plaintiffs,  for  a  long  space  of  r^c-i -i  a 
time  before,  and  at  the  time  of,  the  committing  of  the  grievances  ^ 
thereinafter  mentioned,  were,  and  thence  continually  had  been  and  still 
were,  cutlery-manufacturers,  and,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  thereinafter  mentioned,  exercised  and  carried  on, 
and  still  exercised  and  carried  on,  the  business  of  cutlery-manufacturers, 
at,  to  wit,  the  town  of  Sheffield,  in  the  county  of  York,  and,  in  the  way 
of  their  said  business,  had,  during  and  at  the  times  aforesaid,  prepared, 

o2 
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manufactured,  made,  and  sold,  and  still  did  prepare,  manufacture,  make, 
and  sell,  amongst  other  articles  of  cutlery,  divers  large  quantities  of  pen- 
knives and  pocket-knives,  and,  during  and  at  the  times  aforesaid,  the 
plaintiffs  had  been  accustomed  to  mark,  and  still  were  accustomed  to 
mark,  divers  large  quantities  of  such  pen-knives  and  pocket-knives  with 
a  certain  stamp  or  mark,  consisting,  to  wit,  of  the  figure  of  a  crown 
placed  between  the  capital  letters  Y.  and  R.,  with  the  words  ^^  J.  Rodgers 
k  Sons"  in  letters  thereunder,  in  the  manner  and  form  following,  that 

is  to  say,  J.  Rodgers  :  that  the  said  pen-knives  and  pocket-knives  had 

k  Sons. 

been  and  were  so  marked  by  the  plaintiffs  as  aforesaid,  in  order  to  denote 
that  they  had  been  and  were  articles  of  cutlery  prepared,  manufactured, 
and  made  by  the  plaintiffs,  and  to  distinguish  them  from  articles  of  cut- 
lery of  the  same  description,  prepared,  manufactured,  or  made  by  other 
persons :  that  the  said  pen-knives  and  pocket-knives  so  prepared,  manu- 
factured, and  made  by  the  plaintiffs  as  aforesaid,  and  so  marked  by  them 
as  aforesaid,  long  before  and  at  the  time  of  the  committing  of  the  griev- 
ances thereinafter  mentioned,  had  been  and  were,  and  continued  to  be, 
held  in  very  high  estimation  by  dealers  in  cutlery,  on  account  of  their 
*1111  ^^  quality,  ^manufacture,  getting  up,  and  finish,  and,  as  such, 
had  been  and  were,  during  all  the  time  aforesaid,  and  still  con- 
tinued to  be,  in  great  request,  and  sold,  and  still  were  selling,  to  a  great 
extent,  as  well  in  the  united  kingdom  of  Great  Britain  and  Ireland,  as 
in  parts  beyond  the  seas,  that  is  to  say,  on  the  continents  of  Europe  and 
America,  and  in  the  East  and  West  Indies,  and  elsewhere ;  and  the  plain- 
tiffs, during  all  the  time  aforesaid,  had  thereby  gained  and  acquired,  and 
still  thereby  gained  and  acquired,  great  reputation  with  the  public,  on 
account  of  the  said  good  quality,  manufacture,  getting  up,  and  finish  of 
sthe  said  pen-knives  and  pocket-knives  so  prepared  and  manufactured  and 
made  and  marked  respectively  by  the  plaintiffs  as  aforesaid,  and  had 
made,  and  were  then,  and  still  were  making,  great  gains  by  the  sale  of 
the  same :  yet  that  the  defendants,  well  knowing  the  premises,  and  con- 
triving and  wrongfully  intending  to  injure  the  plaintiffs  in  the  sale  of  the 
said  pen-knives  and  pocket-knives,  and  to  deprive  them  of  the  great 
gains  which  they  might,  and  otherwise  would,  have  made,  by  preparing, 
manufacturing,  making,  and  marking  and  selling  such  pen-knives  and 
pocket-knives  as  aforesaid,  theretofore,  to  wit,  on  the  1st  of  January, 
1843,  and  on  divers  other  days  and  times  between  that  day  and  the  9th 
of  August  in  the  year  last  aforesaid,  did  wrongfully,  knowingly,  and 
fraudulently,  and  against  the  will,  and  without  the  license,  consent,  or 
knowledge  of  the  plaintiffs,  prepare,  manufacture,  and  make  for  sale,  and 
cause  to  be  prepared,  manufactured,  and  made  for  sale,  divers  quantities, 
to  wit,  100,000  pen-knives  and  100,000  pocket-knives,  in  imitation  of 
those  prepared  and  manufactured  and  made  by  the  plaintiffs  as  aforesaid, 
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and  marked  such  pen-knives  and  pocket-knives  so  prepared,  manufao- 
tored,  and  made  for  sale  by  the  defendants  as  aforesaid,  with  a  certain 
stamp  or  mark,  that  is  to  say,  a  stamp  or  mar^  consisting  of,  to  *wit,   p^^  ^  » 
the  figure  of  a  crown  placed  between  the  capital  letters  Y.  and  R.,   ^ 
with  the  words  "J.  Rodgers  &  Sons,  Sheffield,"  in  letters  thereunder,  in 

y  ^  R 

the  manner  and  form  following,  that  is  to  say,     \  «  in  imitation 

Sheffield. 
of  the  said  thereinbefore  mentioned  stamp  or  mark  of  the  plaintiffs,  and 
of  a  form,  letters,  signification,  and  appearance  very  much  resembling 
the  form,  letters,  signification,  and  appearance  of  the  plaintiffs'  said 
stamp  or  mark,  and  which  pen-knives  and  pocket-knives  so  prepared, 
manufactured,  and  made  by  the  defendants  as  aforesaid,  were  prepared, 
manufactured,  and  made  by  them,  and  to  enable  the  defendants  and 
divers  other  persons  in  collusion  with  them,  to  sell  and  cause  to  be  sold 
such  pen-knives  and  pocket-knives  so  prepared,  manufactured,  and  made 
by  the  defendants,  and  so  stamped  and  marked  by  them,  as  and  for  pen- 
knives and  pocket-knives  of  the  genuine  manufacture  of  the  plaintiffs ; 
and  the  defendants  did,  on  the  several  times  aforesaid,  knowingly,  wrong- 
fully, and  fraudulently,  and  against  the  will,  and  without  the  license  or 
consent  of  the  plaintiffs,  sell  and  cause  to  be  sold,  for  their  own  lucre 
and  gain  and  profit,  the  said  pen-knives  and  pocket-knives  so  by  them 
prepared,  manufactured,  made,  and  marked  as  aforesaid,  as  and  for,  and 
under  the  false  colour  and  pretence  that  the  same  were  respectively,  pen- 
knives and  pocket-knives  of  the  plaintiffs',  and  so  respectively  prepared, 
manufactured,  and  made  by  them  the  plaintiffs ;  whereas,  in  truth  and 
in  fact,  the  plaintiffs  had  never  prepared,  manufactured,  or  made  the 
said  pen-knives  and  pocket-knives,  or  any  or  either  of  them,  or  any  part 
thereof;  and  whereas,  in  truth  and  in  fact,  the  plaintiffs  had  never 
marked  the  said  pen-knives  and  pocket-knives,  or  any  or  either  of  them, 
with  the  said  ^stamps  or  marks,  or  any  or  either  of  them,  and  r*-i-|Q 
did  not  mark  them,  or  any  of  them,  with  any  stamp  or  mark  *" 
at  all :  By  means  of  which  several  premises  the  plaintiffs  had  been  and 
were  wrongfully  and  unjustly  hindered  and  prevented  by  the  defendants, 
from  selling  and  disposing  of  divers  large  quantities,  to  wit,  100,000 
pen-knives,  and  100,000  pocket-knives,  so  prepared,  manufactured,  and 
made  by  the  plaintiffs  as  aforesaid,  marked  with  the  stamp  and  mark  as 
aforesaid,  of  great  value,  to  wit,  of  the  value  of  30,000Z.,  which  the  plain- 
tiffs would  otherwise  have  sold  and  disposed  of ;  and  the  plaintiffs  had 
been  and  were  deprived  of  great  gains  which  would  otherwise  have 
accrued  to  them  from  the  sale  thereof,  and  had  been  and  were  otherwise 
greatly  injured  in  the  selling  of  their  said  pen-knives  and  pocket-knives, 
and  in  their  reputation  and  good  fame  and  credit  of  manufacturing  and 
selling  pen-knives  and  pocket-knives  of  the  said  good  quality,  manufac- 
ture, getting  up,  and  finish  as  aforesaid,  &c. 
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The  defendants  pleaded, — ^first,  not  gmlty, — secondly,  that  the  plain- 
tiffs were  not  catlerj-manufacturers,  nor  did  the  plaintiffs  exercise  or 
carry  on  the  business  of  cutlery-manufacturers,  nor  did  they,  in  the  way 
of  their  said  business,  prepare,  manufacture,  make,  and  sell  ^uch  quan- 
tities of  pen-knives  and  pocket-knives  as  in  the  declaration  mentioned, 
in  manner  and  form  as  in  the  declaration  in  that  behalf  was  alleged, — 
thirdly,  that  the  plaintiffs  were  not  accustomed  to  mark  such  quantities  as 
in  the  declaration  mentioned,  of  the  said  pen-knives  and  pocket-knives,  or 
any  pen-knives  or  pocket-knives  whatever,  with  the  said  stamp  or  mark 
in  the  declaration  m  that  behalf  mentioned,  in  manner  and  form  as  in 
the  declaration  in  that  behalf  was  alleged, — fourthly,  that  the  said  pen- 
knives and  pocket-knives  were  not,  nor  were  any  of  them,  so  marked  by 
^^^^-^  the  plaintiffs  as  in  the  declaration  in  that  behalf  was  '^'mentioned, 
J  in  order  to  denote  that  they  were  articles  of  cutlery  prepared, 
manufactured,  and  made  by  the  plaintiffs,  and  to  distinguish  them  from 
articles  of  cutlery  of  the  same  description,  prepared,  manufactured,  and 
made  by  other  persons,  in  manner  and  form  as  in  the  declaration  in  that 
behalf  was  alleged.     Issue  thereon. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  Middlesex  sittings 
after  last  term.  The  action  was  brought  in  pursuance  of  liberty  given  to 
the  plaintiffs  under  a  decree  of  Vice  Chancellor  Wioram,  in  a  suit  pending 
by  the  plaintiffs  against  the  defendants  for  an  account,  and  an  injunction 
to  restrain  the  latter  from  using  the  mark  in  question ;  which  mark  the 
plaintiffs  alleged  to  have  been  exclusively  used  by  them  to  designate  pen- 
knives and  pocket-knives  made  by  them,  and  to  distinguish  them  from 
those  of  other  makers. 

The  plaintiffs,  John  Rodgers,  Henry  Atkin,  and  Joseph  Nelstrop,  it  ap- 
peared, were  manufacturers  of  cutlery  at  Sheffield,  in  the  county  of  York, 
where  they  and  their  predecessors  had,  for  many  years,  carried  on  busi. 
ness  under  the  firm  of  Joseph  Rodgers  k  Sons ;  and,  being  cutlers  to  Her 
Majesty,  they  had  been  in  the  habit  of  marking  their  goods  with  the  letters 
y.  R.,  with  a  crown  between  them  and  the  name  of  the  firm  added  thereto. 

The  defendant  Nowill  was  a  rival  manufacturer  at  the  same  place. 

In  the  year  1843,  Messrs.  Lord  k  Son,  merchants  in  London,  gave 
Nowill  an  order  for  a  variety  of  articles  of  cutlery,  and  amongst  them, 
for  a  quantity  of  pen-knives  and  pocket-knives,  which  were  to  be  marked 
with  the  letters  V.  R.,  with  a  crown  between  them,  and  the  words  "J. 
Rodgers  &  Sons"  underneath.  Nowill,  in  the  execution  of  this  order, 
♦1 1  f^i  ^^^^^  these  articles  to  be  made  by  a  person  in  his  employ  named 
J  •William  Rodgers  (the  other  defendant),  whose  father,  John  Rodg- 
ers, and  two  brothers,  also  worked  as  journeymen  in  the  cutlery  trade  at 
Sheffield,  the  former  residing  at  a  place  there  called  The  Nunnery.  The 
goods  so  made  were  sent  in  to  Nowill  by  William  Rodgers,  with  a  bill  of 
parcels,  describing  them  as  made  by  J.  Rodgers  &  Sons,  of  The  Nunnery. 

The  persons  who  gave  the  order  were  not  called,  nor  was  any  evidence 
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given  of  any  actual  damage  resulting  to  the  plaintiffs  from  the  alleged 
piracy.  On  the  contrary,  it  appeared  from  the  cross-examination  of 
their  witnesses,  that  their  trade  had  very  much  increased  within  the  last 
three  or  four  years. 

The  learned  judge  told  the  jury  that  it  was  actionable  for  one  manu- 
facturer to  mark  goods  with  the  known  and  accustomed  mark  of  another, 
with  intent  to  pass  them  off  as  goods  of  that  person's  manufacture,  and 
to  sell  them  with  a  false  representation  that  they  were  of  the  manufac- 
ture which  such  mark  would  denote  them  to  be ;  and  he  left  it  to  the 
jury  to  say,  first,  whether  the  defendants  had  adopted  a  mark  so  closely 
resembling  the  known  and  accustomed  mark  of  the  plaintiffs,  as  to  be 
calculated  to  impose  upon  ordinary  persons,  and  to  induce  them  to 
believe  the  goods  bearing  such  mark  to  be  of  the  plaintiffs*  manufacture ; 
secondly,  whether  the  defendants  had  adopted  the  mark  alleged  in  the 
declaration,  with  intent  to  deceive,  and  had  sold  the  goods  so  marked 
as  and  for  goods  of  the  plaintiff's  manufacture ;  and,  with  regard  to 
the  damages — ^in  answer  to  certain  remarks  that  had  fallen  from  the 
counsel  for  the  defendants  in  the  course  of  the  cause,  as  to  the  trifling 
damage  the  plaintiffs  could  have  sustained,  inasmuch  as  the  whole  value 
of  the  goods  shown  to  have  been  marked  by  the  defendants  with  the 
plaintiffs'  mark,  was  only  27?. — he  told  the  jury  that  the  plaintiffs  did  not 
come  into  court  for  the  purpose  of  recovering  the  mere  *amount  r^i ig 
of  damages  in  the  particular  case,  but  for  the  purpose  of  trying  '- 
whether  the  defendants  might  with  impunity  adopt  their  mark,  and  so 
use  it  as  to  denote,  and  to  induce  the  public  to  believe,  that  the  goods 
were  t)f  the  plaintiffs'  manufacture ;  and  that,  in  fact,  the  action  was 
not  an  action  for  damages  at  all,  but  an  action  brought  to  try  a  right. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  40«. 

Montagu  Cfhambers  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  evidence ;  and  also  to  arrest 
the  judgment.  To  entitle  the  plaintiffs  to  maintain  this  action,  the 
declaration  must  be  understood,  in  substance,  to  charge,  not  only  that 
the  defendants  adopted  the  mark  in  question,  knowing  it  to  be  the  plain- 
tiffs' mark,  but  that  they  did  so  with  intent  to  deceive,  and  to  pass 
off  the  goods  as  being  of  the  plaintiffs'  manufacture ;  that  they  sold 
them  as  and  for  the  plaintiffs'  manufacture;  and  that  the  plaintiffs 
thereby  sustained  damage.  The  mere  false  representation  on  the  sale 
of  goods,  that  they  are  of  the  manufacture  of  another,  does  not  entitle 
that  other  to  maintain  an  action  :  it  must  be  done  with  intent  to  deceive 
and  defraud,  and  damage  must  result :  Gomyns's  Digest,  Tit.  Action 
upon  the  case  for  a  deceit^  (A.  1) ;  Baily  v.  Merrell,  3  Bulstr.  95,1  Roll.  Rep. 
275,  Cro.  Jac.  886,  1  Roll.  Abr.  97,  1  Vin.  Abr.  579 ;  Pasleyy.  Freeman, 
3  T.  R.  51,  2  Smith's  Lead.  Gas.  55.  [Maule,  J.  Is  this  an  action  on 
the  case  for  a  deceit?]  There  is  no  other  title  under  which  such  an 
action  can  be  classed.     The  plaintiffs  were  bound  to  make  out  a  right  t' 
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the  exclusive  enjoyment  of  the  mark  in  question,  and  to  show  a  deceit- 
ful and  fraudulent  assumption  of  it  by  the  defendants.  In  Blanchard  v. 
m\yT-\   *  Hilly  2  Atk.  484,  the  plaintiiT  moved  for  an  injunction  to  restrain 

the  defendant  from  using  the  Mogul  stamp  on  his  cards,  suggest- 
ing the  sole  right  to  be  in  the  plaintiff,  he  having  appropriated  the  stamp 
to  himself,  conformably  to  the  charter  granted  to  the  card-makers* 
company  by  King  Charles  the  First.  But  Lord  Hardwicke  refused  the 
injunction,  saying,  '^In  the  first  place,  the  motion  is,  to  restrain  the 
defendant  from  making  cards  with  the  same  mark  which  the  plaintiff 
has  appropriated  to  himself.  And  in  this  respect,  there  is  no  foundation 
for  this  court  to  grant  such  an  injunction.  Every  particular  trader  has 
some  particular  mark  or  stamp ;  but  I  do  not  know  any  instance  of 
granting  an  injunction  here,  to  restrain  one  trader  from  using  the  same 
mark  with  another ;  and  I  think  it  would  be  of  mischievous  consequence 
to  do  it.  The  Attorney-General  has  mentioned  a  case  where  an  action 
at  law  was  brought  by  a  cloth-worker  against  another  of  the  same  trade 
for  using  the  same  mark,  and  a  judgment  was  given  that  the  action 
would  lie.(a)  But  it  was  not  the  single  act  of  making  use  of  the  mark 
that  was  sufficient  to  maintain  the  action ;  but  doing  it  toith  a  fraudulent 
design  to  put  off  had  cloths  by  this  meanSj  or  to  draw  away  eustomers 
from  the  other  clothier:  and  there  is  no  difference  between  a  tradesman 
putting  up  the  same  sign,  and  making  use  of  the  same  mark,  with  another 
of  the  same  trade."  That  case  is  a  distinct  authority  to  show,  that,  to 
entitle  the  plaintiffs  to  maintain  this  action,  it  was  incumbent  on  them 
to  allege  and  to  prove,  either  that  the  defendants  designed  to  draw  away 
customers  from  the  plaintiffs,  or  that  they  put  off  goods  of  an  inferior 
quality  as  and  for  superior  goods  of  the  plaintiffs'  make.  The  summing 
up  in  this  case  seems  to  have  been  founded  upon  Orawshay  v. 
*1181  *'^^^P^^^  4  M.  &  G.  867,  5  Scott,  N.  R.  562.     There,  the 

declaration  stated  that  the  plaintiff,  a  manufacturer  and  exporter 
of  iron,  had,  for  many  years,  been  accustomed  to  mark  iron  manufactured 
by  him  for  the  Turkish  market,  with  the  letters  W  C  inclosed  within  an 
oval  figure,  and  had  gained  great  reputation  on  account  of  the  excellent 
quality  of  the  iron  so  manufactured  and  marked  by  him ;  and  that  the 
defendants  wrongfully  and  fraudulently  manufactured  iron  of  similar 
form,  and  stamped  the  same  with  a  stamp  or  mark  in  imitation  of  the 
plaintiff's  mark,  consisting  of  the  letters  W  0  inclosed  within  an  oval 
figure,  which  last-mentioned  mark  the  defendants  well  knew  to  be  in  imi- 
tation of,  and  similar  in  appearance  to,  the  plaintiff's  mark,  and  was  so 
used  by  them  in  order  to  denote  that  the  iron  so  marked  was  of  the 
genuine  manufacture  of  the  plaintiff,  and  wrongfully  and  fraudulentlj 
sold  the  same  as  and  for  iron  manufactured  by  the  plaintiff.  At  the 
trial,  the  witnesses  for  the  plaintiff  stated  that  the  W  0  was  very  likely 

(o)  Anon.,  cited  in  Souikem  v.  //ore,  Popham,  143,  144. 
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to  be  mistaken  for  W  C,  when  the  impression  of  the  die  was  imperfect, 
or  the  iron  had  been  exposed  to  the  air,  and  that,  more  especially,  the 
people  in  Asia  Minor,  who  were  the  principal  consumers  of  the  iron  in 
qncstion,  were  likely,  from  their  ignorance  of  the  English  character,  to 
be  deceived  by  it.  For  the  defendants,  several  witnesses  stated  that  it 
was  usual  for  iron-manufacturers  to  mark  iron  according  to  orders  received 
from  the  purchasers ;  and  it  was  proved  that  all  the  iron  marked  by  the 
defendants  with  the  mark  so  complained  of,  had  been  so  marked  in  obe- 
dience to  directions  received  from  the  merchants.  Two  points  were 
left  to  the  jury, — first,  whether  the  mark  used  by  the  defendants  so 
closely  resembled  the  mark  of  the  plaintiff  as  to  be  calculated  to  deceive 
persons  of  ordinary  skill  and  care,  and  to  induce  them  to  believe  that 
'^'the  iron  so  marked  and  sold  by  them  was  iron  manufactured  by  p^^  ^  q 
the  plaintiff;  secondly,  whether  such  mark  was  so  used  by  the 
defendants  with  a  fraudulent  intention  to  procure  their  iron  to  be 
received  in  the  market  as  iron  of  the  plaintiff's  manufacture,  or  bond 
fide  in  the  execution  of  foreign  orders.  The  jury  having  found  for  the 
defendants,  and  the  judge  reporting  that  he  was  not  dissatisfied  with  the 
verdict,  the  court  held  the  direction  correct,  and  refused  to  grant  a  new 
trial.  That  direction  was  undoubtedly  correct  as  far  as  it  went :  the 
intent  to  defraud  was  negatived.  [Wilde,  C.  J.  There,  the  contention 
on  the  part  of  the  defendants  was,  that  the  mark  in  question  denoted 
the  quaUty^  and  not  the  maker  of  the  iron.]  Here,  there  was  no 
evidence  to  show,  nor  was  it  put  to  the  jury,  whether  the  defendants 
knowingly  sold  the  knives  as  and  for  the  plaintiffs'  manufacture.  [Wilde, 
C.  J.  It  was  put  to  them,  in  the  language  of  Crawshay  v.  Thompson^ 
whether  the  defendants  did  the  act  complained  of  with  intent  to  deceive.] 
It  should  have  been  left  to  them  to  say  whether  the  defendants  intended 
to  represent  the  knives  as  being  of  the  plaintiffs'  manufacture ;  as  in 
s^kes  V.  Sykes,  3  B.  &  C.  641,  6  D.  &  B.  292.  [Maule,  J.  Supposing 
the  mark  used  to  be  such  as  might  be  used  to  deceive,  the  plaintiffs  were 
bound  further  to  make  out  that  there  was  a  false  representation  that  the 
goods  were  what  the  mark  denoted  them  to  be.  That  is  in  substance 
what  the  jury  were  told.]  The  plaintiffs  were  bound  to  go  further,  and 
to  prove  that  the  goods  were  actually  disposed  of  upon  a  representation 
that  they  were  of  the  manufacture  of  the  plaintiffs.  [Wilde,  C.  J.  In 
the  case  of  Lazenby's  sauce,  the  only  representation  was,  in  the  use  of 
labels  similar  to  those  used  by  the  plaintiff.  Such  also  was  the  case  with 
respect  to  Pack  wood's  razor-strops.]  There,  the  defendant  *had  r^cioo 
bought  some  of  the  plaintiff's  wrappers.  That  was  a  case  of 
fraud.  [Wilde,  C.  J.  The  defendant  procured  them  to  be  printed.] 
None  of  these  cases  in  any  degree  impugn  the  principle  on  which  the 
defendants  rely  in  this  case — that,  to  entitle  the  plaintiffs  to  maintain 
the  action,  they  must  have  acquired  a  right  to  the  exclusive  use  of  the 
particular  mark,  that  the  defendants  knew  that  the  plaintiffs  had  that 
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exclusive  right,  that  they  intended  to  deceive,  and  did  deceive,  and  that 
special  damage  resulted  therefrom  to  the  plaintiffs. 

As  to  the  damages,  the  learned  judge,  treating  the  case  as  if  it  were 
an  action  for  infringing  a  patent,  told  the  jury,  that,  inasmuch  as  it  was 
brought  to  try  a  right,  they  must,  if  they  found  for  the  plaintiffs,  give 
nominal  damages.  That  clearly  cannot  be  correct.  The  jury  could  find 
no  damages  but  such  as  were  proved.  [Wilde,  C.  J.  Would  not  the 
jury  be  bound  to  infer  that  the  plaintiffs  had  sustained  some  damage  ? 
Maule,  J.  The  conduct  of  the  defendants  had  a  natural  tendency  to 
produce  damage  to  the  plaintiff.  In  Blofield  v.  Payne,  4  B.  &  Ad.  410, 
1  N.  &  M.  353,  the  declaration  stated  that  the  plaintiff,  being  the 
inventor  and  manufacturer  of  metallic  hones,  used  certain  envelopes  for 
the  same,  denoting  them  to  be  his,  and  that  the  defendants  wrongfully 
made  other  hones,  wrapped  them  in  envelopes  resembling  the  plaintiff's, 
and  sold  them  as  his  own,  whereby  the  plaintiff  was  prevented  from  sell- 
ing many  of  his  hones,  and  they  were  depreciated  in  value  and  reputation, 
those  of  the  defendants  being  inferior :  and  it  was  held  that  the  plain* 
tiff  was  entitled  to  some  damages  for  the  invasion  of  his  right  by  the 
fraud  of  the  defendants,  although  he  did  not  prove  that  their  bones  were 
inferior,  or  that  he  had  sustained  any  specific  damage.] 
*1211  Assuming  the  direction  of  the  learned  judge  to  have  ^been  in 
"*  all  respects  accurate,  there  clearly  was  no  evidence  to  warrant 
the  jury  in  finding  any  false  or  fraudulent  representation. 

The  damage  is  alleged  too  generally.  The  declaration  states,  that  by 
means  of  the  premises,  the  plaintiffs  were  hindered  and  prevented  from 
selling  divers  large  quantities  of  penknives,  Ac,  and  were  deprived  of 
the  profit  that  would  have  resulted  to  them  from  such  sale.  It  ought  to 
have  gone  on  to  allege,  in  the  words  of  Lord  Hardwicke,  in  Blanchard 
V.  Hill,  that  the  object  of  the  defendants  was,  to  put  off  goods  of  infe- 
rior quality  under  colour  of  the  fabricated  marks,  or  to  draw  away  cus- 
tomers from  the  plaintiffs.  Here,  no  such  design  is  imputed  to  the 
defendants,  nor  is  any  such  consequence  alleged.  [Maule,  J.  We  are 
not  here  on  a  special  demurrer.  I  think  this  declaration  does  substan- 
tially answer  all  the  requisites  of  Lord  Hardwicke's  judgment  in  the 
case  referred  to :  it  alleges  that  the  defendants,  intending  to  injure  the 
plaintiffs,  and  to  deprive  them  of  the  gains  which  would  otherwise  have 
accrued  to  them  from  the  manufacture  and  sale  of  the  knives,  fraudu- 
lently imitated  the  plaintifi?'  mark,  and  sold  the  goods  so  marked,  for 
their  own  profit,  as  and  for  and  under  the  false  colour  and  pretence  that 
they  were  goods  manufactured  by  the  plaintiffs.]  The  allegation  of 
damage  was  <nore  specific  and  precise  in  Orawshay  v.  Thompson* 
[Maulb,  J.  It  is  no  ground  for  arresting  the  judgment,  that  the 
damage  is  stated  too  generally.]  It  is  ground  for  arresting  the  judg- 
ment, that  the  damage  alleged  does  not  necessarily  result  from  the  pre- 
mises charged.     [Maule,  J.     If  the  damage  follows  of  necessity,  the 
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omission  of  it  is  no  ground  for  arresting  the  judgment.  In  Morison  v. 
Salman,  2  M.  &  G.  885,  2  Scott,  N.  R.  449,  the  damage  was  alleged 
almost  in  the  very  *terms  that  are  used  here,  and  the  declaration  p^^^  qo 
was  held  good,  upon  a  motion  to  arrest  the  judgment.] 

Wilde,  C.  J.  It  does  not  appear  to  me  that  there  is  any  ground 
apon  which  the  court  would  be  warranted  in  granting  a  rule  in  this  case. 
The  action  arises  out  of  circumstances  which,  unfortunately,  are  of  ordi- 
nary occurrence ;  and  it  would  be  a  reproach  to  the  law  if  it  were  not 
maintainable.  The  real  question  is,  whether  the  law  will  protect  a  manu- 
facturer from  having  goods  fraudulently  palmed  upon  the  world  as  goods 
made  by  him,  when  in  truth  they  are  not  so.  The  declaration  begins 
with  stating  that  the  plaintiffs  were  cutlery-manufacturers,  and,  in  the 
course  of  their  trade,  had  been  in  the  habit  of  manufacturing  and  sell- 
ing, amongst  other  articles  of  cutlery,  large  quantities  of  pen-knives 
and  pocket-knives,  to  which  they  were  accustomed  to  afSx  a  certain 
mark,  in  order  to  denote  that  they  were  articles  of  cutlery  prepared, 
manufactured,  and  made  by  them,  and  to  distinguish  them  from  articles 
of  the  same  description,  prepared,  manufactured,  or  made  by  other  per- 
sons. The  plaintiffs  do  not  claim  any  abstract  right  to  the  exclusive  u^c 
of  the  mark  in  question.  They  merely  say  that,  having  adopted  a  par- 
ticular mark,  the  public  have  been  led  to  believe  goods  so  marked  to  bo 
of  their  manufacture.  The  declaration  then  goes  on  to  state,  that  pen- 
knives and  pocket-knives,  so  made  and  marked  by  the  plaintiffs,  were 
held  in  high  estimation  by  dealers  in  cutlery,  on  account  of  their  good 
quabty  and  finish,  and  that  the  plaintiffs  had  thereby  acquired  a  reputa- 
tion with  the  public ;  but  that  the  defendants,  wrongfully  intending  to 
injure  the  plaintiffs,  and  to  deprive  them  of  the  great  gains  that  would 
otherwise  have  accrued  to  them  from  the  manufacture  and  sale  of  the 
said  pen-knives  and  pocket-knives,  fraudulently  prepared,  manufactured, 
and  made  for  "^sale,  divers  pen-knives  and  pocket-knives,  in  imi-  n^^  ^o 
tation  of  those  manufactured  by  the  plaintiffs,  with  a  certain  ^ 
stamp  or  mark  thereon,  resembling  the  plaintiffs'  stamp  or  mark,  with  a 
view  to  deceive  the  public,  and  to  induce  them  to  purchase  the  same  as 
and  for  goods  of  the  manufacture  of  the  plaintiffs,  in  fraud  of*  the 
plaintiffs. 

The  facts  of  the  case  are  short  and  simple.  The  defendants,  who  are 
manufacturers  of  cutlery  at  Sheffield,  received  an  order  from  Messrs. 
Lord  &  Son,  for  a  quantity  of  pen-knives  and  pocket-knives,  to  be 
stamped  or  marked  with  the  letters  V.  R.  with  a  crown  between  them, 
and  the  words  ''J.  Rodgers  &  Sons,  Sheffield,"  underneath;  and  that 
they  accordingly  caused  the  knives  to  be  made  and  marked  as  ordered. 
The  knives,  when  made,  were,  it  is  said,  received  by  the  defendants 
accompanied  by  a  bill  of  parcels  describing  them  as  purchased  from  John 
Uodgers  &  Sons.  No  explanation  whatever  was  given  of  this  trans- 
action.    It  is  not  inconsistent  with  the  notion  that  the  bill  of  ])arecls 

H 


l23  RoDGERS  V.  NowiLL.   M.  T.  1847. 

was  designed  to  aid  the  deception,  and  the  better  to  enable  the  defend- 
ants to  represent  the  goods  as  of  the  plaintiffs'  mannfactore.  The  fact 
of  the  sale  does  not  seem  to  be  disputed.  The  plaintifis  bring  their 
action ;  and,  having  proved  the  order  for  knives  so  marked  as  to  resemble 
and  pass  for  their  manufacture,  and  its  execution  by  the  defendants  in 
the  manner  stated,  the  case  went  to  the  jury.  The  counsel  for  the 
defendants,  having  in  the  course  of  the  cause,  remarked  upon  the  trivial 
amount  of  the  damages  sought  to  be  recovered — ^the  whole  amount  of 
the  order  executed  by  the  defendants,  being  27?.  only — ^the  learned 
judge,  with  reference  to  those  remarks,  observed  that  that  was  not  a 
fair  representation  of  the  real  contest  between  the  parties ;  for,  that  the 
plaintiffs  did  not  come  into  court  for  the  mere  purpose  of  recovering  the 
amount  of  daihage  in  the  particular  case,  but  to  try  whether  the  defend- 
*1  -'>41  ^^^  might  *with  impunity  adopt  the  plaintiffs'  mark,  and  so  use 
it  as  to  denote,  and  to  induce  the  public  to  believe,  that  the  goods 
were  of  the  plaintiffs'  manufacture ;  and  that  it  was  therefore  a  case  for 
nominal  damages.  It  is  urged  that  the  learned  judge  misdirected  the 
jury.  The  substance  of  the  direction  was,  that  the  jury  were  to  consider 
whether  the  defendants  had  adopted  a  mark  so  like  the  mark  of  the 
plaintiffs  as  to  be  calculated  to  impose  upon  ordinary  persons,  and  to 
induce  them  to  believe  the  goods  to  be  the  plaintiffs'  goods.  That, 
undoubtedly,  was  the  essential  and  substantive  part  of  the  declaration, 
and  a  proper  point  to  leave  to  the  jury.  The  second  point  that  appears 
to  have  been  left,  was,  not  simply  whether  the  defendants  had  manu- 
factured and  marked  knives  in  such  a  manner  as  to  be  calculated  to 
deceive  purchasers,  but  whether  they  had  adopted  the  particular  mode 
of  deception  charged  in  the  declaration.  This  also  was  a  proper  point 
for  the  consideration  of  the  jury.  Thirdly,  it  was  put  to  them  to  say 
whether — ^if  they  should  find  that  the  defendants  had  used  marks  calcu- 
lated to  deceive,  and  that  those  marks  and  the  mode  of  deceiving  were 
those  pointed  out  in  the  declaration — the  defendants  did  those  acts  with 
the  intention  of  deceiving.  The  learned  judge  told  the  jury,  that,  to 
entitle  the  plaintiffs  to  a  verdict,  it  was  not  enough  that  the  defendants 
had  adopted  means  calculated  to  deceive,  but  that  they  must  be  satisfied 
that  the  defendants  did  the  acts  complained  of  with  intention  to  deceive. 
Has  more  ever  been  held  necessary  to  be  proved,  in  actions  of  this 
description,  than  that  the  plaintiff,  being  a  manufacturer,  has  been  accus- 
tomed to  use  a  certain  mark  to  denote  that  the  goods  so  marked  were  of 
iiis  manufacture ;  that  such  mark  was  well  known  and  understood  in  the 
particular  trade ;  and  that  the  defendant  had  adopted  the  mark,  and  sold 
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goods  bearing  it,  as  and  *for  the  plaintiffs'  goods  with  intent  to 


deceive?  I  am  not  aware  that  more  has  ever  been  required:  and 
no  authority  has  been  cited  to  show  that  these  facts  being  found  affirma- 
tively, do  not  entitle  the  party  to  a  verdict.  I  am,  therefore,  unable  to 
di.'icover  any  misdirection  in  this  case. 
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With  respect  to  the  damages, — did  the  learned  judge  withdraw  the 
question  of  damages  from  the  jury,  in  such  a  sense  as  to  make  such  with- 
drawal ground  for  granting  a  new  trial  ?  If  the  defendants  knowingly 
adopted  the  plaintiffs*  mark,  in  the  execution  of  an  order  given  to  them 
for  knives  of  the  plaintiffs'  manufacture,  and  sold  them  as  and  for  knives 
of  that  description,  can  it  be  doubted  that  the  jury  ought  to  find  that  the 
plaintiffs  were  damaged  ?  or,  in  other  words,  that  the  plaintiffs  were 
prevented  from  selling  so  many  of  their  knives,  by  the  defendants  having 
put  off  other  knives  as  knives  of  the  plaintiffs*  manufacture  ?  The  fair 
inference  is,  that  the  plaintiffs  would  have  had  the  benefit  of  Lord's  order 
if  the  defendants  had  not  intercepted  it  in  the  manner  they  did.  The 
plaintiffs'  goods  having  acquired  a  certain  character  with  the  retail 
dealers  and  the  public,  if  the  defendants  had  not  executed  Lord's  order, 
he  must  have  gone  to  the  plaintiffs.  The  jury  were  told,  in  substance, 
that  the  plaintiffs  claimed  nominal  damages  only.  The  jury  have  given 
40«. — not  at  all  an  unreasonable  amount,  or  objectionable  on  the  ground 
that  they  are  something  more  than  mere  nominal  damages.  The  verdict 
clearly  could  not  have  been  sustained,  had  the  jury  found  for  the  defend- 
ants upon  the  evidence  that  was  before  them. 

With  respect  to  that  part  of  the  motion  by  w^hich  it  is  sought  to  arrest 
the  judgment, — the  question  is,  whether  the  declaration  contains  any 
allegation  which  is  capable  of  proof,  and  which,  if  proved,  would  entitle 
the  plaintiffs  to  a  verdict.  The  declaration  states,  in  substance,  that  the 
plaintiffs  carried  on  the  business  of  *cutlery-manufacturers,  and  r^^^  n(> 
were  accustomed  to  mark  pen-knives  and  pocket-knives  with  a 
particular  stamp  or  mark,  in  order  to  denote  that  they  were  of  their 
manufacture ;  and  that  the  defendants,  intending  to  injure  the  plaintiffs 
in  the  sale  of  their  said  pen-knives  and  pocket-knives,  and  to  deprive 
them  of  gains  they  would  otherwise  have  made  from  the  manufacture  and 
sale  thereof,  wrongfully  and  fraudulently  manufactured,  and  made  for 
sale,  pen-knives  and  pocket-knives  in  imitation  of  those  so  manufactured 
and  marked  by  the  plaintiffs,  with  a  stamp  or  mark  intended  to  cause 
them  to  pass  for  knives  manufactured  by  the  plaintiffs,  and  sold  them  for 
their  own  profit,  under  the  false  colour  and  pretence  that  they  were 
manufactured  by  the  plaintiffs ; — by  means  whereof  the  plaintiffs  were 
hindered  and  prevented  from  selling  divers  quantities  of  the  said  knives 
BO  manufactured  by  them,  and  were  injured  in  their  reputation.  I  appre- 
hend this  statement  of  damage  would  admit  of  proof  of  loss  and  injury 
to  the  plaintiffs  sufficient  to  sustain  the  action ;  and  that,  even  if  it  could 
be  established  that  it  is  too  general  in  point  of  form,  that  is  no  ground 
for  arresting  the  judgment.  The  declaration  being  so  framed  as  to  be 
capable  of  being  supported  by  eviden<*.e  at  nisi  prius,  we  must,  upon  this 
part  of  the  motion,  intend  that  it  was  so  supported. 

Upon  the  best  consideration  I  can  give  to  the  case,  I  think,  for  these 
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reasons,  that  none  of  the  grounds  relied  on  are  sufficient  to  entitle  the 
defendants  to  a  rule. 

CoLTMAN,  J.  I  entirely  concur  with  the  chief  justice  in  thinking  that 
no  rule  should  be  granted  in  this  case.  I  agree  with  the  law  laid  down 
by  my  brother  Williams, — that  no  man  has  a  right  to  sell  goods  of  his 
own  manufacture,  upon  a  false  and  deceitful  representation  that  they 
are  of  the  manufacture  of  another ;  to  which  I  would  add,  that  an  action 
*1 971  ^^  <^^6&^ly  maintainable  by  the  '^'party  whose  name  is  so  fraudulently 
"^  used,  if  any  damage  results  to  him  from  the  false  representation. 
The  only  point  on  which  I  have  at  all  hesitated,  is,  whether  or  not  the 
question  of  damage  was  in  this  case  withdrawn  from  the  jury.  It  does 
not,  however,  appear  to  me  that  it  was.  Assuming,  as  we  must,  that 
Lord  intended  to  have  knives  of  the  manufacture  of  Rodgers  &  Sons, 
damage  to  the  plaintiffs  of  necessity  resulted  from  the  fake  representa- 
tion that  the  knives  supplied  to  him  in  execution  of  his  order  were  of 
their  manufacture.  If,  indeed,  the  jury  had  found  that  there  was  no 
damage,  that  would  have  been  inconsistent,  and  at  variance  with  the 
other  part  of  their  finding. 

Maule,  J.  I  am  of  the  same  opinion.  This  declaration  is  in  the 
ordinary  form ;  the  facts  that  were  given  in  evidence  were  such  as  have 
frequently  occurred  on  similar  occasions;  and  the  direction  of  my 
brother  Williams  was  quite  in  conformity  with  the  directions  that  have 
usually  been  given  in  cases  of  this  description.  That  direction  in 
substance  was,  that  a  manufacturer  has  a  right  of  action  against  one 
who  affixes  to  his  own  goods  the  known  and  accustomed  mark  of  the 
former,  and  sells  them  upon  a  representation  that  they  are  of  the  manu- 
facture which  such  mark  would  denote  them  to  be.  Such  conduct 
towards  a  trader,  naturally  imports  damage ;  for,  it  cannot  be  doubted, 
that  supplying  the  market  with  spurious  goods,  has  a  tendency  to  injure 
the  maker  of  the  genuine  article.  But,  in  this  case,  there  wa«  strong 
evidence  to  show  that  the  plaintiffs  had,  by  the  false  representation  of 
the  defendants,  lost  the  execution  of  a  particular  order ;  for  Lord  k  Son's 
order  must  be  understood  in  a  lawful  sense ;  and  if  the  defendants  had 
executed  the  order  in  that  sense,  they  must  of  necessity  have  procured 
the  knives  from  the  plaintiffs,  instead  of  causing  them  to  be  manufac- 
♦1 9ftn  tured  by  a  third  *person.  I  think  the  case  could  not  have  been 
-I  more  correctly  or  properly  put  than  it  was :  indeed,  it  was  more 
favourably  put  for  the  defendants  than  if  the  whole  had  been  left  as  one 
question.  The  first  question  presented  to  the  jury  was,  whether  the  arti- 
cles which  the  defendants  procured  to  be  manufactured  were  so  marked 
as  to  import  that  they  were  manufactured  by  the  plaintifis.  The  learned 
judge  then  told  the  jury  that,  in  order  to  justify  a  verdict  for  the  plain- 
tiffs, they  must  further  find  that  the  defendants  sold  the  goods  as  and 
for  the  plaintiffs'  gocis,  with  intent  to  deceive  and  to  defraud  the  plain- 
tiffs.    The  jury  found   both  questions  in  the  affirmative ;   and  there 
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certainly  waa  reasonable  evidence  to  warrant  them  in  coming  to  that 
conclusion. 

With  respect  to  the  motion  in  arrest  of  judgment — it  clearly  is  no 
ground  for  arresting  the  judgment,  that  the  damage  is  alleged  too 
generally. 

V.  Williams,  J.,  concurred.  Rule  refused. 


In  the  matter  of  MARY  JANE  DALY.    Nov.  4. 

In  the  case  of  an  acknowledgment  under  the  statute  3  &  4  W.  4,  c.  74,  taken  in  a  remote 
part  of  India,  the  court,  in  lieu  of  a  notarial  certificate,  received  the  certificate  of  the  major- 
general  in  command  of  the  district,  upon  production  of  an  affidavit  stating  his  rank  and  veri- 
fying his  handwriting.  \ 

A  COMMISSION  issued  on  the  17th  of  May  last,  empowering  four 
officers  of  Her  Majesty's  84th  regiment  to  take  the  acknowledgment 
of  Mary  Jane  Daly,  wife  of  Drum-Major  Barnard  Daly,  to  a  deed 
♦conveying  her  separate  interest  in  certain  property.  The  regi-  p^^  qq 
ment  was,  at  the  time  the  commission  issued,  supposed  to  be  at  ^ 
Madras ;  but,  on  its  arrival  there,  the  regiment  had  moved  to  Secunde- 
rabad,  a  place  distant  about  three  hundred  miles  from  Madras.  The 
acknowledgment  was  duly  taken  at  Secunderabad,  before  two  of  the 
commissioners,  and  was  duly  certified  by  them,  pursuant  to  the  84th 
section  of  the  3  &  4  W.  4,  c.  74.  The  affidavit,  verifying  the  certificate, 
was  sworn  at  Secunderabad  by  one  of  the  commissioners,  before  "  James 
Robertson,  one  of  Her  Majesty's  justices  of  the  peace,  and  superinten- 
dent of  police  for  the  cantonment  of  Secunderabad.*'  In  lieu  of  the 
notarial  certificate  required  by  the  practice  of  the  court,  there  was  the 
certificate  of  Major-General  Lovell,  commanding  the  Hyderabad  subsi- 
diary force,  that  G.  Franklin,  the  commissioner  who  made  the  affidavit, 
was  sworn  to  the  truth  thereof,  in  his  presence,  by  the  said  James 
Robertson ;  that  Robertson  was  a  justice  of  the  peace  for  the  canton- 
ment, and,  as  such,  qualified  to  administer  oaths ;  and  that  the  names 
of  Franklin  and  Robertson,  subscribed  to  the  affidavit,  were  of  their 
respective  handwritings.  This  certificate  was  signed  "L.  B.  Lovell, 
Major-General,  commanding  the  Hyderabad  subsidiary  force,  where 
there  is  no  notary." 

The  proper  officer  having  objected  to  receive  the  certificate  and  affida- 
vit, on  the  ground  of  the  absence  of  a  notarial  certificate, 

Channelly  Serjt.,  now  applied  for  the  direction  of  the  court.  He 
referred  to  In  re  Way,  6  M.  &  G.  1046,  7  Scott,  N.  R.  999,  where, 
upon  an  acknowledgment  taken  in  Pennsylvania,  the  court,  in  lieu  of  a 
notarial  certificate,  received  a  certificate  of  *"  the  prothonotary  -  ^^ 
and  clerk  of  the  court  of  Common  Pleq,s  for  Centre  county,  Penn-  *- 
sylvania,"  it  being  sworn  that  there  was  no  notary-public  within  eighty 
miles  of  the  place.     [Wilde,  C.  J.     There  would  probably  be  no  diffi- 
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culty  in  obtaining  an  affidavit  that  the  individual  whose  certificate  stands 
in  the  place  of  the  notarial  certificate,  holds  the  rank  he  states.]  That 
fact  could,  no  doubt,  be  supplied. 

Wilde,  C.  J.  In  giving  effect  to  the  provisions  of  this  act,  difficulties  < 
often  arise  as  to  the  mode  of  preserving  the  necessary  degree  of  fidelity 
in  the  execution  of  commissions.  The  court,  inasmuch  as  it  has  no  bet- 
ter means  of  ascertaining  the  competency  of  persons  taking  affidavits  in 
foreign  countries,  has  thought  fit  to  adopt  the  certificate  of  a  notary- 
public,  who  is  an  officer  whose  functions  are  of  universal  sanction.  Sup- 
posing, however,  that  there  is  no  notary-public  residing  at,  or  within  a 
convenient  distance  of,  the  place  where  the  acknowledgment  is  taken, 
the  question  is,  what  shall  be  deemed  sufficient  evidence  of  the  authority 
of  the  party  administering  the  oath,  by  the  law  of  the  foreign  country, 
so  to  do.  Here,  that  which  is  substituted  for  the  notarial  certificate,  is, 
a  certificate  of  a  person  professing  to  be  a  major-general,  commanding 
the  Hyderabad  subsidiary  force.  The  rank  and  position  of  a  major-gene- 
ral in  the  army,  affords  at  least  equal  assurance  of  the  due  and  faithful 
performance  of  the  duty  he  undertakes,  as  does  that  of  a  notary-public. 
But  then  the  court  should,  at  all  events,  be  satisfied  that  they  have  that 
security.  In  the  present  case,  there  is  no  affidavit  verifying  the  hand* 
writing  of  Major-General  Lovell,  or  that  he  holds  the  rank  alleged. 
Acting,  therefore,  upon  the  spirit  of  the  rule,  I  think  we  can  hardly  hold 
the  documents  now  before  us  to  be  sufficient ;  but  I  think  they  may  be 
»i^n  received  by  the  officer,  *upon  the  production  of  an  affidavit  veri- 
J   fying  the  handwriting  and  the  rank  of  the  person  so  certifying. 

Such  an  affidavit  having  on  a  subsequent  day  been  produced,  the 
application  was  Granted. 


RUSHBROOK  v.  HOOD.    Nov.  3. 

An  indenture  quadripartite  between  A.,  B.,  C,  and  D.,  recited  that  A.  was  entitled  to  certain 
copyhold  land ;  that  he  had  contracted  for  the  sale  of  it  to  D.,  who  had  been  let  into  poeaes- 
sion,  and  had  erected  certain  cottages  on  the  land ;  that  D.  had  entered  into  an  agreement  to 
mortgage  the  land  to  C.  for  400/. ;  that,  for  the  purpose  of  carrying  the  agreements  for  mort- 
gage and  purchase  simultaneously  into  effect,  certain  surrenders  to  a  trustee  had  been  made 
by  A.  and  B. — the  one  by  direction  of  D.,  to  such  uses  as  C.  should  appoint,  and,  in  de- 
fault  of  appointment,  to  the  use  of  G.  and  his  heirs — the  other  to  the  use  of  D.  and  bis  heirs, 
subject  to  the  surrender  in  favour  of  C.  The  indenture  then  witnessed,  that,  in  pursuance 
of  the  agreements,  and  in  consideration  of  the  premises,  A.  and  B.  covenanted  with  C,  his 
heirs  and  assigns,  and  alto  separately  wUh  D.,  his  heirs  and  assigns,  that  they  A.  and  B.  had 
right  to  convey,  for  quiet  enjoyment,  6lc.  ;  and  that,  in  further  pursuance  of  the  agreements, 
and  in  consideration  of  the  premises.  D.  covenanted  with  C.  for  payment  of  the  4002.  and 
interest, — with  power  of  sale  on  default,  a  proviso  for  quiet  enjoyment,  and  a  declaration 
that  the  trustee  in  whom  the  copyholds  were  vested,  should  stand  seised,  in  trust  for  the 
plaintiff,  his  heirs  and  assigns,  for  securing  payment  of  principal  and  interest,  and,  subject 
ther'^to,  for  the  defendant,  his  heirs,  &.c. : — 

Held,  that  this  indenture  was  not  an  instrument  operating  upon  several  "  matters  or  things** 
within  the  12  Ann.  stat.  2,  c.  9,  s.  24,  and  that  the  first  skin  was  therefore  properly  stamped 
with  a  single  35«.  stamp. 

By  a  second  indenture,  made  between  D.  and  C.,— reciting  the  former  indenture,  that  D.  bad 
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made  default  in  payment  of  the  400{.  and  intereat,  and  had  applied  to  C.  to  lend  him  thn 
lurther  sum  of  100/.,  which  C.  had  consented  to  do, — D.  covenanted  with  C,  his  heirs,  &c.. 
thai  the  copyhold  should  remain  further  charged  with  the  100/.  and  interest,  and  that  C. 
should  bold  the  property  as  security  for  the  whole  sum  of  5001.  and  interest : — 
Seid,  that  this  indenture  operated  as  a  further  charge)  and  therefore  was  properly  stamped 
with  a  30».  stamp,  imder  the  55  G.  3,  c.  164. 

This  was  an  action  of  debt.  The  first  count  set  out  an  indenture  of 
the  30th  of  April,  1842,  made  between  John  Clarke,  George  Clarke, 
Charles  Clarke  *the  younger,  Thomas  Clarke,  and  Ann  Clarke,  -  ^^ 
of  the  first  part,  Charles  Clarke  the  elder  of  the  second  part,  the  ^ 
defendant  of  the  third  part,  and  the  plaintiff*  of  the  fourth  part, — 
whereby  the  defendant  covenanted  with  the  plaintifi*  to  pay  him  400/.  on 
the  30th  of  October  then  next,  with  interest  thereon,  at  the  rate  of  5L 
per  cent,  per  annum,  alleging  for  breach,  non-payment  of  that  sum,  and 
the  interest. 

The  second  count  set  out  an  indenture  of  the  29th  of  April,  1843, 
between  the  defendant  of  the  first  part,  and  the  plaintiff  of  the  second 
part, — ^whereby  the  defendant' covenanted  to  pay  to  the  plaintiff  lOOZ.  on 
the  29th  of  October  then  next,  with  interest  at  the  rate  of  bl.  per  cent. 
per  annum. 

The  defendant  pleaded  nan  est  factum  to  each  count,  and,  to  the 
whole  declaration,  a  set-off  for  money  had  and  received  by  the  plaintiff 
to  his  use. 

The  cause  was  tried  before  Patteson,  J.,  at  the  last  assizes  for 
Suffolk. 

The  indenture  in  the  first  count  mentioned,  recited  the  admittance  of 
John  Clarke,  on  the  24th  of  November,  1795,  to  certain  copyhold  land 
in  the  county  of  Suffolk ;  his  will,  devising  to  his  six  grand-children  in 
fee,  with  a  direction  for  sale  on  the  youngest,  Ann,  attaining  the  age  of 
twenty-one ;  the  death  of  John  Clarke,  in  1837,  leaving  Charles  Clarke 
the  elder  his  customary  heir ;  that  the  will  was  duly  proved ;  that  Ann 
Clarke  attained  the  age  of  twenty-one  on  the  14th  of  April,  1838 ;  that, 
in  September,  1841,  a  contract  was  entered  into  by  the  parties  of  the 
first  part,  for  the  sale  of  the  land  to  Hood,  the  defendant ;  that  Hood 
was  let  into  possession,  and  had  built  six  cottages  upon  the  land ;  that 
an  agreement  had  been  entered  into  between  the  plaintiff  and  the  de- 
fendant, for  a  mortgage  of  the  premises  for  4007. ;  that,  pursuant  to  the 
arrangement  between  the  parties,  and  for  the  purpose  of  carrying  the 
agreements  for  *mortgage  and  purchase  simultaneously  into  effect,  _^^  ^^ 
two  several  surrenders  to  a  trustee  had  been  made  by  the  parties  L 
of  the  first  and  second  parts;  the  one,  to  such  uses  as  the  plaintiff  should 
appoint,  and,  in  default  of  appointment,  to  the  use  of  the  plaintiff  and 
his  heirs ;  the  other,  to  the  use  of  the  defendant  and  his  heirs,  subject 
to  the  surrender  to  the  plaintiff  and  his  heirs.  The  indenture  then  wit- 
nessed, that,  in  pursuance  of  the  agreements,  and  in  consideration  of  tho 
premises,  each  and  every  of  the  parties  of  the  first  and  second  parts,  in 
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respect  of  their  respective  undivided  shares,  did  grant  and  covenant  to 
and  with  the  plaintiff,  his  heirs  and  assigns,  and  aho  separately  with  the 
defendant^  his  heirs  and  assigns,  that  they  had  right  to  convey, — for 
quiet  enjoyment,  free  from  incumbrances,  —  and  for  further  assurance. 
The  indenture  also  witnessed,  that,  in  further  pursuance  of  the  said  agree- 
ments, and  in  consideration  of  the  premises,  the  defendant  covenanted 
with  the  plaintiff  for  the  payment  of  400/.  on  the  30th  of  October  then 
next,  with  interest  thereon,  at  the  rate  of  6/.  per  cent,  per  annumy  and 
also  to  insure  the  premises :  with  a  power  of  sale  after  three  months' 
notice ;  a  proviso  for  quiet  enjoyment  by  the  defendant,  until  default  in 
payment  of  the  principal  and  interest ;  and  a  declaration  that  the  trustee 
in  whom  the  copyholds  were  vested,  should  stand  seised  in  trust  for  the 
plaintiff,  his  heirs,  &c.,  for  securing  payment  of  the  principal  sum  of 
400/.,  and  interest,  and,  subject  thereto,  in  trust  for  the  defendant,  his 
heirs  and  assigns.  , 

This  deed  had  a  11. 15«.  stamp,  and  also  the  proper  progressive  stamps. 

The  indenture  mentioned  in  the  second  count,  recited  the  former  deed, 
that  default  had  been  made  in  the  payment  of  the  principal  and  interest 
secured  thereby,  that  an  application  had  been  made  by  the  defendant  to 
*1  ^41  ^^^  plaintiff  for  a  further  advance  of  100/.,  and  that  the  ^plaintiff 
■^  had  agreed  to  advance  that  sum  :  it  then  set  out  a  covenant  by 
the  defendant  with  the  plaintiff,  his  heirs,  &c.,  that  the  same  copyhold 
premises  should  stand  further  charged  with  the  100?.  and  interest  thereon 
at  5/.  per  cent,  per  annumy  and  a  covenant  by  the  defendant  to  pay  the 
lOOZ.  and  interest  on  the  29th  of  October  then  next,  and  that  the  plain- 
tiff should  hold  the  premises  as  security  for  the  whole  sum  of  500/.  and 
interest. 

This  deed  was  stamped  with  a  30«.  stamp. 

It  was  objected,  on  the  part  of  the  defendant,  that  both  deeds  were 
insufficiently  stamped, — that  the  indenture  declared  on  in  the  first  count 
should  have  had  two  stamps  of  1/.  15«.  each,  inasmuch  as  it  contained 
two  distinct  contracts,  between  different  parties, — and  that  the  indenture 
declared  on  in  the  second  count,  should  have  had  a  11.  Ida.  deed  stamp, 
and  not  a  mortgage  stamp  only,  the  deed  operating,  not  as  a  mere  further 
charge,  but  as  a  covenant. 

The  learned  judgie  overruled  the  objections ;  and  a  verdict  was  found 
for  the  plaintiff,  damages  515/.  18«.  7(/.,  subject  to  a  motion  for  a  non- 
suit, if  the  court  should  be  of  opinion  that  both  indentures  were  insuffi- 
ciently stamped ;  or  to  reduce  the  verdict  to  103/.  3«.  7(/.,  if  the  court 
should  think  the  indenture  in  the  first  count  inadmissible,  and  that  in  the 
second  count  admissible ;  or  to  412/.  15«.,  if  they  should  think  the  inden- 
ture in  the  second  count  inadmissible,  and  that  in  the  first  count  ad- 
missible. 

Rome  now  moved  accordingly.  The  first  indenture  contains  a  contract 
of  sale,  under  which  the  defendant  was  let  into  possession  of  the  pre 
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mises,  and  also  a  separate  and  distinct  contract,  between  different  par- 
ties, for  a  loan  of  400Z. ;  and  therefore  it  should  have  had  two  p»^  o,^ 
'^'deed  stamps.  In  Tilslej  on  the  Stamp  Laws,(<i)  it  is  said  that 
"  Coarts  of  law  have  not  required  express  authority  for  deciding  that  a 
multifarious  deed  shall  have  several  stamp  duties.  The  12  Ann.  stat.  2, 
c.  9,  s.  24,  enacts,  that,  where  any  one  or  more  of  the  matters  or  things 
charged  with  stamp  duty,  shall  be  written  upon  one  piece  of  parchment 
or  paper,  the  duties  shall  be  charged  upon  every  one  of  such  matters. 
This  referred  to  several  distinct  instruments  upon  one  piece  of  parch* 
ment;  the  duty  being  imposed  *for  every  skin,  or  piece  of  vellum  or 
parchment,  or  sheet  or  piece  of  paper,  upon  which  shall  be .  engrossed 
any  deed,'  &c. ;  and  it  was  enacted  to  prevent  fraud,  in  writing  two  or 
more  instruments  upon  the  same  skin,  &c.,  with  one  duty  only ;  but  the 
provision  was  evidently  not  necessary,  as  the  courts  would  have  put  a 
proper  and  reasonable  interpretation  upon  the  statutes  in  this  respect,  as 
they  have  since  done  where  (me  instrument  was  made  to  effect  several 
distinct  matters,  by  treating  it  as  several  instruments,  and  requiring 
stamps  accordingly."  [Maule,  J.  The  whole  deed  relates  to  one  single 
transaction,  viz.  the  sale  of  an  estate,  and  the  raising  of  money  to 
pay  for  it.]  If  the  court  is  of  opinion  that  the  deed  does  not  operate 
in  respect  of  several  "matters  or  things,"  the  objection  fails.  [Wildb, 
G.  J.  A  statute  imposing  a  charge,  must  be  very  distinct  in  its  terms.] 
The  second  deed  clearly  operated  as  a  covenant,  and  not  as  a  mort- 
gage or  further  charge.  In  Haywood  v.  Bibby^  11  M.  &  W.  812,  1  D. 
k  L.  290,  an  indenture  recited,  that,  in  consideration  of  4007.  (part  of 
5007.  agreed  to  be  advanced  by  the  plaintiff  to  the  defendant),  paid  to 
S.,  K.,  and  P.,  by  the  plaintiff,  in  discharge  of  all  principal  and  interest 
owing  to  them  as  mortgagees,  by  virtue  of  a  certain  other  surrender, 
they,  the  said  S.,  R.,  and  P.,  surrendered  into  *the  hands  of  the  p^,^  q/* 
lord  certain  lands,  to  the  intent  that  the  lord  might  regrant  the  ^ 
same  to  the  plaintiff,  in  trust  to  sell  the  same,  and  retain  the  said  sum 
of  5002.  The  indenture  then  stated  that  the  defendant  covenanted  with 
the  plaintiff  to  pay  him  the  sum  of  5007.,  with  interest  on  a  certain  day, 
and  that,  in  default  of  payment,  the  plaintiff  might  enter  upon  and  enjoy 
the  land.  The  indenture  was  stamped  with  two  stamps  of  17.  15«.  and 
U.  5«.  It  was  held,  that  this  was  not  "  a  declaration  or  deed  for  defeat* 
ing  or  making  redeemable,  or  qualifying  any  covenant,  &c.,  intended  as 
a  security  for  money,"  within  the  meaning  of  that  clause  in  the  stamp 
act,  55  (J.  S,  c.  184,  Sched.  Part  1,  MortgagCj  but  a  mere  declaration 
of  trust  of  the  second  surrender ;  and  that  it  did  not  require  an  ad 
valorem  stamp.  Lord  Abinger  said:  ^'I  am  of  opinion  that  an  ad 
valorem  mortgage  stamp  was  not  required  in  this  case.  The  defendant 
merely  covenants  by  the  deed  to  pay  the  sum  of  5007.,  and  that,  in 
uefaalt  of  payment,  the  plaintifis  shall  have  power  to  enter  upon  and 

(a)  Page  357. 
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enjoy  the  property.  That  cannot  amount  to  a  mortgage."  [Wilde, 
C.  J.  This  deed  operates  as  a  further  charge  of  the  copyhold  to  the 
extent  of  1002.  The  estate  is  pledged  for  that  sum.]  A  mere  covenant 
that  an  estate  shall  become  charged  is  not  a  mortgage.  A  second  sur- 
render is  usual  upon  a  second  mortgage  of  copyhold  property.  There 
was  none  here.  [Coltman,  J.  In  whom  was  the  legal  estate  ?]  The 
legal  estate  remained  in  John  Clarke.  The  defendant  could  not,  there- 
fore, legally  create  a  further  charge.  [Maule,  J.  The  duty  attaches 
quite  irrespectively  of  the  quality  of  the  estate.] 

Wilde,  G.  J.  It  seems  to  me  that  no  effect  ought  to  be  given  to  the 
objections  urged  in  this  case.  It  is  scarcely  necessary  to  observe,  that 
objections  of  this  sort  are  not  to  prevail,  unless  the  duty  is  imposed 
•1371  ^y  ^^^  •plain  and  unequivocal  language  of  the  statute.  With 
-^  regard  to  the  first  deed  in  this  case,  it  appears  that  the  party 
contracting  for  the  purchase  of  the  land,  agrees  that  it  shall  be  surren- 
dered, not  to  himself,  but  to  the  use  of  a  third  person,  by  whom  the 
purchase-money  is  to  be  advanced,  and  who  is  to  hold  it  as  a  security 
for  his  advance.  The  whole  object  of  the  deed  is,  to  carry  into  effect 
the  contract  of  sale.  The  statute  of  12  Ann.  stat.  2,  c.  9,  s.  24,  which 
is  relied  on,  enacts,  that  where  more  than  one  of  the  matters  or  things 
thereby  charged  with  any  stamp  duty  shall  be  engrossed  on  one  piece 
of  vellum,  &c.,  the  duties  shall  be  charged  on  every  one  of  such  matters. 
That  brings  it  simply  to  the  question,  whether  the  instrument  produced 
wtis  one  indenture,  or  several  in  effect.  It  appears  to  me  to  be  confined 
to  the  carrying  out  of  one  single  transaction — the  purchase  of  the  estate 
and  securing  of  the  purchase-money;  and  therefore  not  within  tht 
statute.  The  object  of  the  enactment  was,  to  prevent  the  evasion  of 
duty,  by  using  one  piece  of  parchment  for  the  purpose  of  making  several 
distinct  deeds.     That  disposes  of  the  objection  to  the  first  deed. 

As  to  the  second  deed,  I  own  I  have  had  a  little  doubt.  The  object 
of  this  instrument,  however,  seems  to  have  been,  to  give  to  the  plaintiff, 
the  person  who  had  already  advanced  4002.  upon  the  security  of  the  pro- 
perty, a  lien  for  a  further  sum  of  1007.,  so  as  to  enable  him  to  hold  the 
land  as  a  security  for  both  sums.  As  the  1007.  was  not  the  only  charge, 
the  deed  recites  the  former  indenture,  by  which  the  land  was  already 
charged  with  the  sum  of  4007.  The  security,  in  respect  to  this  latter 
sum,  is  not  increased :  the  sole  object  of  the  deed  was,  to  make  the  estate 
a  security  for  the  further  advance.  I  therefore  think  that  it  falls  within 
^^  „^-  the  express  provision  of  the  stamp  act,  as  a  deed  of  further  *charge, 
-I  and  that  it  was  properly  stamped  with  a  308.  stamp. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  is  enough  to  read  the 
statute  of  Anne  to  see  that  it  contemplated  an  entirely  different  case  from 
the  present,  viz.,  a  case  where  several  distinct  transactions  are  contained 
in  one  skin.     The  second  indenture  is  clearly  a  deed  of  further  charge. 
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within  the  words  of  the  55  6.  3,  c.  184.  The  tenant  on  the  lord's  roll  was 
John  Clarke.  He  made  a  surrender  which  may  entitle  the  plaintiff 
at  any  time  to  admittance  as  tenant,  to  his  own  use.  He  would  then 
become  the  actual  tenant  on  the  roll,  and  would  be  in  possession  of  the 
legal  estate.  The  deed,  therefore,  clearly  operated  as  a  further  charge. 
Maule,  J.,  and  V.  Williams,  J.,  concurred.  Rule  refused. 


BENHAM  V.  GRAY.     Nov.  8. 

In  September  1846,  a  partnership  was  entered  into  between  A.  and  B.,  the  terms  of  which 
'  were  never  definitiYely  arranged.  The  business  continued  to  be  carried  on,  in  the  names  of 
A.  and  B.,  in  a  shop  and  counting-house  forming  part  of  a  house  of  which  A.  was  lessee, 
down  to  the  25th  of  December,  when  A.  caused  B.  to  be  served  with  a  notice  to  disralve  the 
partnership.  On  the  2d  of  January,  1847,  B.  broke  and  entered  the  shop  and  counting- 
house  : — Hddy  that  he  was  liable  in  trespass  :  his  right  to  the  occupation  of  the  premises 
having  ceased  with  the  determination  of  the  partnership. 

Trespass  for  breaking  and  entering  the  rooms  and  apartments  of  the 
plaintiff. 

Pleas, — first,  not  guilty, — secondly,  that  the  rooms  were  not  the  rooms 
of  the  plaintiff, — thirdly,  leave  and  license.     Issue  thereon. 

*The  cause  was  tried  before  Y.  Williams,  J.,  at  the  sittings  at  p^^  qq 
Westminster  after  last  term.  The  facts  were  as  follows : — The 
plaintiff  was  the  assignee  of  a  term  of  years  in  certain  premises  at  No.  1 
High  Street,  Camden  Town,  where  he  carried  on  the  business  of  an  appraiser 
and  house-agent  In  August,  1846,  negotiations  took  place  between  the 
plaintiff  and  the  defendant,  for  a  lease  to  be  granted  by  the  former  to 
the  latter,  of  the  upper  part  of  the  house  in  High  Street,  at  the  yearly 
rent  of  42Z.,  and  for  a  partnership  between  them  in  the  business  of 
appraisers  and  house-agents,  which  was  to  be  carried  on  in  the  lower  part 
of  the  premises,  for  which  the  firm  was  to  be  charged  a  rent  of  20Z.  per 
annum.  A  draft  lease  was  prepared,  but  never  settled.  The  terms  of 
the  partnership  did  not  appear;  but  the  joint  names  were  placed  over 
the  door,  and  address  cards  were  printed  with  the  name  of  the  firm ; 
and  they  continued  to  carry  on  business  together  until  the  25th  of  De- 
cember, when  the  plaintiff  caused  the  defendant  to  be  served  with  the 
following  notice : — 

'To  Mr.  William  Samuel  Gray. 

^  I  hereby  dissolve  the  partnership  which  has  existed  between  us,  and 
been  carried  on  at  No.  1  High  Street,  Camden  Town,  under  the  style  or 
firm  of  Benham  &:  Qray.     Dated,  this  25th  day  of  December.  1846. 

(Signed)  "J.  H.  Benham." 

"Witness.     G.  Benham." 

On  the  2d  of  January,  1847,  the  defendant  went  to  the  premises,  and, 
finding  the  doors  locked,  broke  into  the  shop  and  counting-house  where 
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the  business  had  been  carried  on, — ^for  which  trespass  the  present  action 
was  brought. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff,  with  a 
♦1401  ^^''^^8  damages ;  reserving  leave  to  the  *defendant  to  move  to 
enter  a  nonsuit  or  a  verdict  for  him,  if  the  court  should  think 
that  the  action  was  not  maintainable. 

Petersdorff  now  moved  accordingly.  No  doubt,  if  the  plaintiff  had 
been  in  the  exclusive  possession  of  the  rooms  at  the  time  the  alleged  tres- 
pass was  committed,  the  defendant  would  have  been  liable  in  this  action : 
but  the  question  is,  whether,  under  the  circumstances  disclosed  by  the 
evidence,  the  plaintiff  was  in  a  situation  to  assert  a  right  to  such  exclu- 
sive possession.  [Maule,  J.  Is  that  question  raised  by  the  pleadings  ?1 
Not  possessed,  and  leave  and  license,  put  the  defendant  in  precisely  thi 
same  position  as  he  would  have  been  in,  before  the  new  rules,  under  a 
plea  of  not  guilty.  [Maule,  J.  Had  the  defendant  anything  more 
than  an  easement  of  conducting  the  business  on  the  premises,  arising  out 
of  the  partnership  ?]  The  relative  rights  of  the  parties  must,  of  course, 
depend  upon  the  terms  agreed  upon  between  them :  but,  in  the  absence 
of  any  special  contract,  the  law  will  infer  a  right  in  both  partners,  to 
the  enjoyment  of  the  premises  in  which  the  business  is  carried  on,  until 
the  relation  is  legally  put  an  end  to.  Suppose  this  had  been  a  joint 
holding  under  a  third  person  t  [Maule,  J.  The  rooms  were  Benham's, 
unless  the  partnership  made  them  Benham  &  Gray*s.  Is  it  necessary  to 
infer  anything  more  than  that  Benham  permitted  the  business  of  the 
firm  to  be  carried  on  upon  the  premises,  until  the  partnership  should  be 
put  an  end  to  ?]  It  clearly  is  not  competent  to  one  partner  to  determine 
the  joint  occupation  by  a  notice  like  this.  [V.  Williams,  J.  The  part- 
nership being  at  an  end,  the  joint  occupation  of  necessity  ceased.]  The 
plaintiff  could  not,  by  simply  dissolving  the  partnership,  convert  the 
defendant  into  a  trespasser. 

i^-tAi-i  *Wildb,  C.^J.  This  rule  is  moved  for  on  the  general  ground, 
''  that  a  partnership  existed,  or  had  existed,  between  the  plaintiflT 
and  the  defendant,  which  gave  the  defendant  a  right  to  enter  the  pre- 
mises where  the  partnership  business  was  being  carried  on,  or  if  the 
partnership  was  determined,  gave  him  a  right  to  use  them  for  an  inde- 
finite time— or  so  long  as  any  partnership  matters  remained  unarranged. 
It  appears  that  there  had  been  negotiations  for  a  partnership  between 
the  plaintiff  and  the  defendant ;  and,  though  the  terms  of  the  partner- 
ship had  not  been  definitively  settled,  that  the  business  was  actujJly  com- 
menced, and  that  it  continued  to  be  carried  on  until  the  end  of  December, 
upon  the  premises  in  question.  Finding  that  they  could  not  go  on 
together,  the  plaintiff  then  gave  the  defendant  a  notice  to  determine  the 
connexion.  By  that  notice,  the  partnership,  so  far  as  any  had  existed, 
was  put  an  end  to.  The  premises  had  before  belonged  to  the  plaintiff. 
In  whom  did  they  vest  upon  the  dissolution  of  the  partnership  ?    Why, 
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clearly,  in  the  former  owner.  Whatever  the  effect  of  agreement  for  a 
partnership  might  be,  any  right  to  the  occupation  of  the  premises  which 
the  defendant  may  have  had,  ceased  upon  that  partnership  being  dissolved 
by  the  notice  given.  The  defence,  therefore,  which  has  been  set  up, 
wholly  fails. 
The  rest  of  the  court  concurring.  Rule  refused. 


*JONES  V.  SAWKINS.     Nov.  12.  [*142 

In  debt  for  uae  and  occupation  of  certain  rooms  of  the  plaintiff,  the  defendant  pleaded, — first, 
that  the  plaintiff,  during  the  continuance  of  the  demise,  and  before  the  commencement  of  the 
suit,  took  the  defendant's  goods  as  a  distress,  they  being  of  sufficient  value  to  satisfy  the  rent 
and  the  cosis  of  the  distress,  &c.,  that  the  plaintiff  never  sold  the  goods,  but  retained  them 
until  just  before  the  commencement  of  the  suit,  when  he,  with  the  assent  of  the  defendant,  re- 
ceived and  accepted  them,  and  siill  retained  them,  in  satisfaction,  &c. — Secondly,  that,  after 
the  accruing  of  the  causes  of  action,  and  before  the  commencement  of  the  suit,  the  plaintiff 
wrongfully  seized  the 'defendant's  goods,  being  of  value  more  than  sufficient  to  satisfy  the 
causes  of  action,  and  retained  them  for  an  unreasonable  time,  to  wit,  &c.,  and  converted 
them ;  that  it  was,  before  the  commencement  of  the  suit,  agreed  between  the  plaintiff  and 
defendant,  that,  for  the  ti/mination  of  disputes  between  them  concerning  the  causes  of 
action  in  the  declaration,  and  claims  made  by  the  defendant  in  respect  of  the  seizure  and 
conversion,  such  demands  and  rights  of  action  should  be  mutually  relinquished,  and  that  the 
plaintiff  should  retain  the  goods  as  a  final  settlement  in  full  satisfaction  and  discharge  of  the 
said  causes  of  action ;  and  that  the  plaintiff  accepted  and  received,  and  still  retained,  the 
said  goods  in  such  full  satisfaction  and  discharge, — Thirdly,  that  the  plaintiff  wrongfully 
seized  the  defendant's  goods,  to  the  value  of  all  the  moneys  in  the  declaration  mentioned, 
and  detained  the  goods,  for  an  unreasonable  time,  and  converted  them,  and  wrongfully  dis- 
turbed the  defendant  in  the  peaceable  possession  of  the  rooms ;  that  the  plaintiff  was  desirous 
of  regaining  possession  of  the  rooms ;  that,  after  the  accruing  oi  the  causes  of  action,  and 
before  the  commencement  of  the  suit,  it  was  agreed  between  the  plaintiff  and  the  defendant, 
that,  to  put  an  end  to  disputes  in  respect  of  the  causes  of  action  in  that  plea  mentioned,  and 
other  alleged  causes  of  action  on  the  part  of  the  defendant,  they  should  mutually  relinquish 
their  claims,  that  the  plaintiff  should  retain  the  goods  in  full  satisfaction  and  discbarge  of  his 
claim,  mnd  that  the  defendant  should  relinquish  her  right  to,  and  give  up  possession  of,  the 
rooms,  and  should  be  discharged  by  the  plaintiff  from  all  claims;  and  that  the  defendant  ac- 
cordingly relinquished  her  claims,  and  gave  up  possession  during  the  tenancy,  and  the  plain- 
tiff resumed,  and  still  retained,  possession  of  the  rooms,  and  retained  the  goods  so  seized,  in 
satisfaction  and  discharge  of  the  causes  of  action : — 

Held,  that  the  pleas  were  good  pleas  of  accord  and  satisfaction. 

Bdd,  also,  that  the  replications, — which,  in  substance,  alleged  that  the  plaintiff  did  not  seize 
or  detain  any  goods  of  the  defendant  of  sufficient  value  to  satisfy  the  rent  vnd  costs,  or  of 
value  sufficient  for  a  full  satisfaction  and  discharge  of  tlie  causes  of  action, — were  bad,  as 
raising  an  immaterial  issue. 

Debt,  for  the  use  and  occupation  of  certain  rooms  and  apartments  of 
the  plaintiff  by  the  defendant,  and  for  meat,  drink,  and  other  neces- 
saries by  the  ^plaintiff  provided  for  the  defendant;  with  counts  r«-i4q 
for  money  paid,  and  for  money  found  due  upon   an  account 
stated. 

The  defendant  pleaded,  first,  never  indebted. 

Secondly,  as  to  the  causes  of  action  in  the  first  and  third  counts  of 
the  declaration  mentioned,  so  far  as  the  same  relate  to  6Z.,  parcel  of  the 
moneys  therein  mentioned,  that  she,  the  defendant,  used  and  occupied 
the  said  rooms  and  apartments  for  one  quarter  of  a  year,  to  wit,  from 

VOL.  v.— 13  I 


143  Jones  v.  Sawkins.  M.  T.  1847. 

the  25th  of  December,  1844,  until  and  unto  the  25th  of  March,  1845, 
under  a  certain  demise  thereof  before  then,  to  wit,  on,  &c.,  made  to  her 
by  the  plaintiff;  that  is  to  saj,  for  one  quarter  of  a  year,  and  so  from 
quarter  to  quarter,  so  long  as  she  and  the  plaintiff  respectively  should 
please,  and  at  the  quarterly  rent  of  67.,  payable  quarterly ;  that,  by 
reason  of  the  premises,  she  became  indebted  to  the  plaintiff  in  the 
said  sum  of  67.,  for  the  said  quarter  of  the  rent  aforesaid,  and  of  and 
concerning  which  said  sum  the  account  in  the  last  count  above  men- 
tioned was,  as  to  so  much  thereof,  stated ;  that,  she  being  so  indebted, 
the  plaintiff,  during  the  continuance  of  the  said  demise,  and  nearly  two 
years  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  seized  and  took  and  detained,  as  a  distress  for  the  rent  so 
due,  certain  goods  of  the  defendant  liable  to  distress,  to  wit,  &c.  &c., 
then  being  in  the  said  rooms  and  apartments,  and  the  goods  so  seized 
being  of  suflScient  value  to  satisfy  the  said  rent,  and  the  costs  and 
charges  of  the  distress,  sale,  and  appraisement,  and  out  of  which  goods 
so  seized  the  plaintiff  might  then  have  satisfied  the  said  rent,  costs,  and 
charges ;  but  that  he  had  never  sold  the  said  goods  as  a  distress,  and 
had  retained  the  same  to  his  own  use  until  just  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  when  he,  the  plaintiff,  with  the  assent  of  the 
defendant,  received  and  accepted  the  said  goods,  and  had  always  thence- 
•1  AAi  ^^^^^  ^^^^  ^^^  assent  of  the  defendant,  •retained  the  same,  in 
-I  satisfaction  and  discharge  of  the  sum  of  67.  in  the  introductory 
part  of  the  said  plea  mentioned,  and  of  the  causes  of  action  in  the  decla- 
ration mentioned,  so  far  as  the  same  relate  to  the  said  sum  of  67.,  and 
also  of  all  the  costs  and  charges  attending  the  said  seizure — verification. 
Thirdly,  that,  after  the  accruing  of  the  causes  of  action  in  the  decla- 
ration mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  Ist  of  May,  1845,  the  plaintiff  wrongfully,  and  with  force  and  arms, 
seized,  took,  and  detained  divers  goods  of  the  defendant,  of  great  value, 
to  wit,  of  the  value  of  all  the  moneys  in  the  declaration  mentioned,  to 
wit,  &c.  &c.,  the  same  being  of  value  much  more  than  sufficient  for  a 
full  satisfaction  and  discharge  of  the  said  causes  of  action,  and  kept  and 
retained  the  same  for  a  long  and  unreasonable  time,  that  is  to  say,  for 
the  space  of  nearly  two  years  thence  next  ensuing,  and  wrongfully  con- 
verted and  disposed  thereof  to  his  own  use;  that  it  was  then,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  afore- 
said, agreed  by  and  between  the  plaintiff  and  the  defendant,  that,  for 
the  termination  of  divers  disputes  and  differences,  and  mutual  claims 
and  demands,  which  had  arisen  and  then  existed  between  them,  in 
respect  to  the  said  causes  of  action  on  the  part  of  the  plaintiff,  and  to 
certain  alleged  rights  of  action  on  the  part  of  the  defendant  in  regard 
to  the  said  seizure  and  conversion  of  the  goods,  that  the  said  demands, 
claims,  and  alleged  rights  of  action  should  be,  and  the  same  then  were, 
mutually  and  reciprocally  relinquished  and  forgiven,  and  that  the  plain- 
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tiff  should  retain  the  said  goods  as  a  final  settlement,  and  in  full  satis* 
faction  and  discharge  of  all  claims  of  the  plaintiff  against  the  defendant, 
and  of  the  said  causes  of  action  in  the  declaration  mentioned ;  and  that  the 
plaintiff  then  received  and  accepted,  and  thence  had  continually  retained 
the  *said  goods,  in  full  satisfaction  and  discharge  of  the  said  last-  rut^AR 
mentioned  causes  of  action — ^verification.  ^ 

Fourthly,  as  to  the  causes  of  action  in  the  declaration  mentioned  as  to 
parcel,  to  wit,  the  sum  of  6Z.,  parcel  of  the  moneys  in  the  first  and  third 
counts  of  the  declaration,  that,  before  and  at  the  time  of  the  accruing  of  the 
several  last-mentioned  causes  of  action,  to  wit,  on  the  10th  of  April,  1845, 
the  defendant  had  become  and  was  tenant  to  the  plaintiff  of  the  said 
rooms  and  apartments  in  the  said  first  count  mentioned,  furnished  with 
the  furniture  therein  mentioned,  under  and  during  a  certain  tenancy, 
which  had  commenced,  to  wit,  on  the  7th  of  December,  1844,  to  wit,  a 
tenancy  for  one  month  thence  next  ensuing,  and  so  on  from  month  to 
month  so  long  as  she  and  the  plaintiff  respectively  should  please,  and 
at  a  certain  monthly  rent,  payable  monthly,  to  wit,  at  the  rate  of  1/.  4^. 
a  month,  and  under  which  said  tenancy,  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  just  before  the  day  and  year  first  in  this  plea 
mentioned,  a  certain  sum,  parcel  of  the  money  in  the  said  first  count 
mentioned,  to  wit,  the  sum  of  37.  12«.,  at  the  time  of  the  accruing  of  the 
said  causes  of  action  had  become  and  was  due  from  the  defendant  to  the 
plaintiff,  of  the  rent  aforesaid,  for  the  period  of  three  months  of  the  said 
tenancy,  then  expired  and  elapsed ;  that,  during  such  tenancy,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  just  before  the 
day  and  year  in  this  plea  first  aforesaid,  the  defendant  became  and  was 
indebted  to  the  plaintiff  in  a  certain  sum,  the  residue  of  the  said  money 
in  the  introductory  part  of  this  plea  mentioned,  to  wit,  the  sum  of  21, 
8^.,  for  the  meat,  drink,  &;o.,  and  other  necessaries  in  the  said  count 
mentioned  as  by  the  plaintiff  found  and  provided  for  the  defendant,  and 
at  her  request ;  of  and  concerning  which  two  said  sums,  making  together 
the  said  money  in  the  introductory  part  of  this  plea  ^mentioned,  p#^ ./» 
the  account  in  the  said  last  count  mentioned  was,  as  to  so  much  ^ 
thereof,  stated ;  and  that  thereupon,  and  before  the  commehcement  of 
the  suit,  and  after  the  accruing  of  the  causes  of  action  in  the  said  two 
counts  mentioned,  and  during  the  said  tenancy,  and  just  after  the  expi* 
ration  of  the  said  first  three  months  thereof,  to  wit,  on  the  day  and  year 
in  this  plea  first  aforesaid,  the  plaintiff  wrongfully,  with  force  and 
arms,  seized,  took,  and  detained  divers  goods  and  chattels  of  the  defend- 
ant, of  great  value,  to  wit,  of  the  amount  of  the  said  money  in  the  first 
count  mentioned,  to  wit,  &c.  &c.,  and  kept  and  detained  the  same  for  a 
long  and  unreasonable  time,  that  is  to  say,  for  nearly  two  years  thence 
next  ensuing,  and  converted  and  disposed  thereof  to  his  own  use,  and 
wrongfully  disturbed  and  disquieted  the  defendant  in  her  peaceable  pos- 
session of  the  said  rooms  and  apartments  and  the  said  furniture ;  that. 
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just  after  the  time  of  the  said  seizing  and  taking  of  the  said  goods,  the 
plaintiff  was  desirous  of  regaining  possession  of  the  said  rooms  and  apart- 
ments, with  the  said  furniture,  and  thereupon,  and  then,  and  before  the 
commencement  of  this  suit,  and  after  the  accruing  of  the  said  last-men- 
tioned causes  of  action,  to  wit,  on  the  daj  and  year  last  aforesaid,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that,  for  the  ter- 
mination of  divers  disputes  and  differences,  and  mutual  claims  and 
demands,  which  had  arisen,  and  then  existed,  between  them  in  respect 
to  the  said  causes  of  action  in  the  introductory  part  of  this  plea  men- 
tioned, and  to  certain  alleged  rights  of  action  on  the  part  of  the  defend- 
ant in  regard  to  the  said  seizing  and  taking  and  converting  of  her  said 
goods,  that  the  plaintiff  and  defendant  should,  and  they  then  did,  recipro- 
cally relinquish  their  said  alleged  rights  of  action,  and  all  their  said 
claims  and  demands,  and  that  the  plaintiff  should  retain  the  said  goods 
^^  .^-  in  full  satisfaction  and  discharge  of  all  his  claims  ^against  the 
-■  defendant,  and  that  the  defendant  should  then,  and  during  the 
said  tenancy,  leave  the  said  rooms  and  apartments,  and  relinquish  her 
right  thereto,  and  give  up  the  possession  thereof,  and  of  the  said  furni- 
ture, and  that  she  should  be,  and  then  was,  discharged  by  the  plaintiff 
from  all  claims  on  his  part  against  her,  and  she  then  accordingly  did 
leave  the  said  rooms  and  apartments,  and  did  then  relinquish  her  right 
thereto,  and  did  give  up  the  possession  thereof,  and  of  the  said  furniture, 
during  the  said  tenancy,  and  before  any  termination  thereof,  to  wit,  on 
the  day  and  year  first  in  this  plea  aforesaid,  and  the  plaintiff  then 
resumed,  and  had  thenceforward  continually  retained  possession  there- 
of, and  had  thenceforward  continually  also  kept  and  retained  the  said  goods 
so  seized  and  taken  by  him,  in  satisfaction  and  discharge  of  the  said 
causes  of  action — verification. 

To  the  second  plea,  the  plaintiff  replied,  that  he,  the  plaintiff,  did  not 
seize,  take,  or  detain  as  a  distress  for  the  rent  in  the  said  second  plea 
mentioned,  any  goods  of  the  defendant  of  sufficient  value  to  satisfy  the 
said  rent,  and  the  costs  and  charges  of  the  distress,  sale,  and  appraise- 
ment, or  out  of  which  the  plaintiff  might  have  satisfied  the  said  rent, 
costs,  and  charges,  modo  etfarmd — concluding  to  the  country. 

To  the  third  plea,  the  plaintiff  replied,  that  he  did  not  seize,  take,  or 
detain  any  goods  of  the  defendant  of  value  sufficient  for  a  full  satisfac- 
tion and  discharge  of  the  said  causes  of  action  in  the  said  declaration 
mentioned,  modo  et  formd—conclvidiiig  to  the  country. 

To  the  fourth  plea,  the  plaintiff  replied,  that  he  did  not  seize,  take,  or 
detain  any  goods  or  chattels  of  the  defendant,  of  the  value  in  the  said 
fourth  plea  mentioned,  modo  ef/orwk?— concluding  to  the  country. 

To  these  replications  the  defendant  demurred  specially,  on  the  grounds. 
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amongst  others,  that  they  ^'traversed  an  immaterial  allegation, 
leaving  ttnanswered  the  real  defence,  viz.  the  receipt  and  accept- 
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ance  of  the  goods  in  satisfaction ;  and  that  the  traverse  was  too  large. 
Joinder  in  demurrer. 

Rew^  in  support  of  the  demurrers.  The  third  plea  is  substantially  a 
plea  of  accord  and  satisfaction.  It  states,  that  the  goods  were  originally 
distrained  for  rent,  that  they  were  of  value  sufficient  to  satisfy  the  arrears 
and  costs,  that  the  plaintiff  did  not  sell,  but  retained  the  goods  and  after- 
wards accepted  them  in  satisfaction.  Whether  the  goods  originally  came 
to  the  plaintiff's  hands  as  a  distress,  or  whether  they  were  of  sufficient 
value  to  countervail  the  arrears  of  rent  and  the  costs,  is  altogether  im- 
material. The  replication,  therefore,  which  seeks  to  put  in  issue  those 
matters,  which  are  mere  inducement,  is  clearly  bad.  Littleton  says(a) : 
"In  the  case  of  feoffment  in  mortgage,  if  the  feoffor  payeth  to  the 
feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  or  any  such  other 
thing,  in  full  satisfaction  of  the  money,  and  the  other  receiveth  it,  this 
is  good  enough,  and  as  strong  as  if  he  had  received  the  sum  of  money, 
though  the  horse  or  the  other  thing  were  not  of  the  twentieth  part  of  the 
value  of  the  sum  of  money ;  because  that  the  other  hath  accepted  it  in 
full  satisfaction."  The  point  was  recently  before  the  court  of  Exche- 
quer, in  a  case  of  Sibree  v.  Tripp^  15  M.  &  W.  23.  There,  to  an  action 
for  lOOOZ.  money  had  and  received,  and  1000?.  due  on  an  account  stated, 
the  defendant  pleaded,  as  to  600/.,  parcel  of  the  sums  in  those  two 
counts  mentioned,  that  the  account  was  stated  of  and  concerning  the 
said  sum  of  500/.,  parcel,  &c.,  in  the  first  count  mentioned,  and  no  other ; 
that,  after  the  said  causes  of  action  arose,  the  plaintiff  commenced, 
*in  the  Tolzey  court(J)  of  Bristol,  an  action  of  debt  for  the  r#-i4Q 
recovery  of  the  said  sums  of  500/.  and  600/. ;((?)  that  the  defend- 
ant disputed  the  debt,  and  denied  that  he  owed  it ;  and  thereupon,  t0 
terminate  the  dispute  and  the  claim  and  demand  of  the  plaintiff,  and 
finally  to  determine  the  same,  the  plaintiff  and  defendant  agreed  that 
the  action  should  be  settled  by  the  defendant's  making  and  delivering  to 
the  plaintiff  three  promissory  notes,  for  payment  to  the  plaintiff  or  order, 
of  the  sums  of  125/.,  125/.,  and  50/.,  and  that  the  plaintiff  should  accept 
and  receive  the  same  in  satisfaction  and  discharge  of  the  said  sums  of 
500/.  and  500/.(^)  and  all  damages  and  coats,  and  that  the  plaintiff  should 
discontinue  the  action.  The  plea  then  averred,  that  the  defendant  made 
and  delivered  to  the  plaintiff  such  promissory  notes,  and  that  the  plain- 
tiff accepted  the  same  in  full  satisfaction  and  discharge  of  the  said  sums 
of  500/.  and  500/.(c)  and  the  damages  and  costs,  &c.  The  replication 
traversed  the  agreement  stated  in  the  plea.  It  was  held,  upon  a  motion 
for  judgment  for  the  plaintiff  non  obstante  veredicto^  that  the  plea  was  a 
good  answer  to  the  action  in  point  of  law ;  for,  that  the  acceptance  of  a 
negotiable  security  may  be  in  law  a  satisfaction  of  a  debt  of  a  greater 

(a)  Section  344. 

(6)  Vide  Bruce  y.  WaU,  1  M.  &  G.  1.  3,  1  Scott,  N.  R.  81. 

(c)  So  in  the  report,  not  one  5001.  as  before. 
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amount.  In  the  course  of  his  judgment  in  that  case,  Pabke,  B.,  makes 
the  following  quotation  from  Co.  Litt.  212,  b:  ^^  The  obligor  or  feoffor 
cannot,  at  the  time  appointed,  pay  a  lesser  sum  in  satisfaction  of  the 
whole,  because  it  is  apparent  that  a  lesser  sum  of  money  cannot  be  a 
satisfaction  of  a  greater ;  but,  if  the  obligee  or  feoffee  do  at  any  day 
receive  part,  and  thereof  make  acquittance  under  his  seal,  in  full  satis- 
faction of  the  whole,  it  is  sufficient,  by  reason  that  the  deed  amounted  to 
*-.  -Q-|  an  acquittance  •of  the  whole."  In  Tkurman  v.  Wild,  11  Ad.  & 
*^  J  E.  453,  3  P.  &  D.  289,  it  was  held,  that  where  the  defendant 
introduces  an  immaterial  averment  in  his  plea,  the  plaintiff  cannot,  in 
his  replication,  so  traverse  the  matters  of  the  plea  as  to  include  such 
immaterial  averment  in  the  issue.  Where,  therefore,  a  defendant  in 
trespass  pleaded  that  the  trespass  was  committed  by  command  of  P.  B., 
and  then  stated  an  executed  accord  between  the  plaintiff  and  P.  B., 
with  the  consent  of  the  defendantj  and  acceptance  thereof  by  the  plain- 
tiff in  satisfaction  of  the  trespasses — ^it  was  held,  that  a  replication 
traversing  the  accord,  and  execution  thereof,  with  the  consent  of  the 
defendantj  was  bad  on  special  demurrer;  for,  that,  as  no  rights  of  the 
defendant  appeared  to  be  compromised  by  the  "accord,  his  consent  was 
unnecessary.  In  JSden  v.  Turtle,  10  M.  &  W.  635,  in  assumpsit  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant 
pleaded,  that  he,  the  defendant,  being  indebted  to  J.  M.,  accepted  the 
bill,  and  delivered  it  to  the  drawer  for  a  special  purpose,  viz.  that  it 
might  be  discounted  by  him,  and  the  proceeds  paid  to  J.  M.  in  satisfaction 
of  the  debt :  the  plea  then  averred  that  the  drawer  held  the  bill  for  such 
special  purpose,  and  for  the  sole  use  and  benefit  of  the  defendant.  The 
•plaintiff  replied,  that  the  drawer  did  not  hold  the  bill  for  the  said  special 
purpose,  and  for  the  sole  use  and  benefit  of  the  defendant.  It  was 
held  that  the  traverse  was  not  too  large.  But  Parke,  B.,  said :  ^'  I 
quite  agree,  that,  if  the  effect  of  this  replication  were  to  compel  the 
defendant  to  prove  more  than  he  otherwise  would  have  been  bound  to 
do  in  order  to  support  his  plea,  it  would  be  bad ;  and  the  whole  question 
comes  shortly  to  this — would  this  plea  be  supported  by  proof  that  the 
bill  had  been  delivered  to  Harrison  for  his  own  use,  or  for  the  use  of  the 
•I'll!  *<^^f'S°^*^^  generally,  or  to  pay  it  over  to  another  person,  or  for 
''  any  other  purpose  than  that  of  getting  it  discounted,  as  alleged 
in  the  plea?  I  think  not;  for  the  plea  puts  forward  two  facts  as  neces- 
sary parts  of  the  defendant's  case,  viz.  first,  that  the  bill  was  delivered 
over  to  Harrison ;  and,  secondly,  that  it  was  so  delivered  for  the  special 
purpose  thereinafter  mentioned;  both  of  which  must,  of  course,  be 
proved,  in  order  to  make  out  the  plea.  If,  for  instance,  the  proof  were 
simply  that  the  bill  had  been  delivered  to  Harrison  to  hold  as  a  deposi- 
tary, for  no  particular  purpose,  or  such  like,  it  would  not  be  sufficient ; 
the  defendant  would  be  bound  to  go  further,  and  show  that  it  was  with 
the  view  of  being  discounted  for  the  purpose  stated  on  the  record." 
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The  rule  is  thus  laid  down  in  Stephen  on  Pleading :(a)  "As  a  traverse 
must  not  be  taken  on  an  immaterial  allegation,  so,  when  applied  to  an 
allegation  that  is  material,  it  ouglit  in  general  to  take  in  no  more  and  no 
less  of  that  allegation  than  is  material.  If  it  involves  morcj  the  traverse 
is  said  to  be  too  large ;  if  Z<?m,  too  narrow.  A  traverse  may  be  too 
large  by  involving  in  the  issue,  quantity,  time,  place,  or  other  circum- 
stances, which,  though  fofming  part  of  the  allegation  traversed,  are 
immaterial  to  the  merits  of  the  cause."  Basan  v.  Arnold^  6  M.  &  W. 
569,  is  an  instance  of  a  traverse  held  bad  for  being  too  large.  There, 
to  an  action  on  a  bill  of  exchange,  by  indorsee  against  acceptor,  the 
defendant  pleaded,  that  after  the  indorsement,  and  before  the  commence- 
ment of  the  suit,  the  plaintiff  indorsed  and  delivered  the  bill  to  a  person 
whose  name  is  to  the  defendant  unknown;  and  the  defendant  then 
became,  and  still  is,  liable  to  pay  the  amount  to  the  said  person  to  whom 
it  was  80  indorsed,  and  who  from  the  time  of  that  indorsement  hitherto 
has  been,  and  still  is,  the  holder  •thereof.  The  plaintiff  replied,  r*^  ro 
that  at  the  time  of  the  commencement  of  the  suit,  the  plaintiff 
was,  and  stiU  t9,  the  holder  of  the  said  bill ;  without  this,  that  any  other 
person  m  the  holder  thereof,  in  manner  and  form  as  in  the  plea  alleged. 
And  it  was  held  that  the  replication  was  bad,  as  the  traverse  was  too 
large,  and  put  in  issue  the  plaintiff's  being  the  holder  of  the  bill,  not 
only  at  the  time  of  the  commencement  of  the  suit,  but  also  at  the  time 
of  the  plea  pleaded,  which  was  immaterial.  So,  in  Tempest  v.  Kilner^ 
2  Man.,  6r.  &  S,  300,  in  assumpsit  for  the  non-delivery  of  railway-shares 
pursuant  to  a  contract,  the  declaration  alleged  that  "  the  plaintiffs  had 
always,  from  the  time  of  the  making  of  the  agreement,  been  ready  and 
willing  to  accept  the  transfer  of  the  shares,"  and  that,  "although  the 
plaintiffs,  after  the  lapse  of  a  reasonable  time  for  the  transfer,  requested 
the  defendant  to  transfer  the  shares,  and  tendered  and  offered  to  pay 
for  the  same,"  &c.,  the  defendant  did  not  transfer,  &c.  The  defendant 
pleaded,  that  the  plaintiffs  were  not,  always  from  the  time  of  the  making 
of  the  agreement^  ready  and  willing  to  accept  the  transfer,  &c.  And  it 
was  held,  on  special  demurrer,  that  the  traverse  was  too  large,  the  alle- 
gation of  time  in  the  declaration  being  divisible. 

The  replication  is  also  bad,  as  involving  a  negative  pregnant.  It  admits 
that  the  plaintiff  did  take  the  goods,  though  not  of  the  value  alleged ; 
the  value  being  immaterial :  Comyns's  Digest,  Tit.  Pleader,  (R.  6) :  "  In 
waste  against  a  lessee  for  years,  if  the  defendant  pleads  that  he  did 
not  lease  for  years^  it  is  bad ;  for,  it  is  a  negative  pregnant.  (6)  In  an 
action  against  an  innkeeper,  plea,  that  the  goods  were  not  stolen  throtigh 
defavlt  of  him  or  his  servants,  is  bad ;  for,  it  is  a  negative  pregnant.((;) 

(a)  3d  edit.  p.  244  ;  4th  edit.  p.  286. 

(6)  Citing  Kitchen,  232,  b  (English  edition,  469),  whicn  cites  43  E.  3,  fo.  12.  (instead  of  P. 
43  E.  3.  fo.  13,  pi.  6.) 

(c)  Citing  Kit.  233,  a  (EL^tish  edition,  470),  which  cites  22  H.  6,  fo.  22.  (M.  22  H.  6,  fo. 
91.  93.  pi.  38.) 
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*1  S^l  ^^'  ^^  *^  action  for  *not  taking  care  of  his  fire,  plea,  that  the 
"*  house  was  not  burnt  for  want  of  hu  good  care,  is  a  negative 
pregnant.(a)  So,  if  the  day  or  place  is  parcel  of  the  is8ue.(J)  In  debt 
on  a  bond  for  performance  of  a  covenant,  which  was,  that  he  would 
not  grant  without  the  plaintiff's  consent,  if  the  defendant  pleads  that  he 
did  not  grant  without  the  plaintiff's  consent,  it  is  bad.(c)  In  trespass, 
the  defendant  justifies  his  entry  by  the  plaiiltiff's  license,  traverse,  quod 
non  intravit  per  licentiam  suam,  is  a  negative  pregnant. "(rf) 

Lush,  contr^.  It  may  be  conceded  that  a  traverse  which  involves 
more  than  the  defendant  was  bound  to  prove,  would  be  bad.  The  second 
plea  professes  to  be  a  plea  of  accord  and  satisfaction.  It  does  not,  how- 
ever, show  an  accord ;  or,  if  it  does,  it  shows  no  satisfaction.  It  alleges 
a  seizure  of  the  goods  as  a  distress,  that  they  were  of  sufficient  value  to 
satisfy  the  rent  and  costs,  and  that  the  plaintiff  never  sold  the  goods, 
but,  with  the  defendant's  assent,  retained  them  in, satisfaction  of  the 
rent.  [Maule,  J.  It  alleges  an  acceptance  in  satisfa<ition,  with  the 
assent  of  the  owner.  Is  not  that  a  bar?]  The  plea  shows  no  agreement 
between  the  parties.  [Maule,  J.  The  acceptance  in  satisfaction  is  the 
material  part  of  the  plea.]  The  case  differs  from  that  of  a  delivery  of 
goods  to  one  who  has  no  prior  right  to  them.  [Maulb,  J.  It  is  not 
necessary  to  allege  a  delivery.  The  plea  alleges  that  goods  of  the 
defendant  somehow  came  into  the  plaintiff's  hands,  and  that,  whilst  they 
were  in  his  hands,  the  plaintiff  accepted  them  in  satisfaction,  with  the 
assent  of  the  defendant.  The  latter  is  the.  material  part  of  the  plea.] 
Where  the  goods  are  not  in  the  hands  of  the  *party,  the  delivery 
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is  a  consideration  for  the  accord  and  satisfaction.    That  is  a  very 


different  case  from  that  stated  in  the  plea,  where  the  plaintiff  had  the 
goods,  and  was  entitled  to  hold  them  till  paid.  [Maule,  J.  The  agree- 
ment is,  that  the  plaintiff  shall  have  the  rights  of  an  owner.  Wilde, 
C.  J.  Why  may  not  that  be  a  good  consideration  ?  The  expense  of  a 
sale  is  avoided.]  If  the  court  is  of  opinion  that  the  second  plea 
amounts  to  a  plea  of  accord  and  satisfaction,  it  cannot  be  contended 
that  the  replication  is  good. 

The  third  and  fourth  pleas  are  clearly  bad.  They  allege  nothing  more 
than  an  accord  that  the  plaintiff  and  defendant  shall  be  quit  of  the 
claims  of  each  other.  In  Comyns's  Digest,  Tit.  Accord  (B.  1),  it  is 
said :  "  An  accord  that  makes  a  plea  good,  must  be  in  full  satisfaction 
of  the  thing  demanded.  And  therefore,  if  the  defendant  plead  an 
accord  between  him  and  the  plaintiff,  that,  if  he  did  his  endeavour  to 
reconcile  the  j>laintiff  and  a  stranger,  then,  &c.,  it  is  not  good ;  for  his 

'a)  Citing  Kit.  233,  a,  b  (English  edition,  470  ,  which  cites  28  H.  6,  fo.  8.  (instead  of  P.  28 
H.  6,  fo.  7,  pi.  7.) 
(h)  Citing  2  Lev.  H. 

(c)  Citing  Cro.  Jac.  560. 

(d)  Citing  Cro.  Jac.  87.    Query,  whether  entry,  which  was  alleged  in  the  declaration  and 
confessed  by  the  plea,  was  properly  treated  as  included  in  the  traverse. 
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endeavour  is  no  satisfaction  to  the  plaintiff.(a)  So,  in  an  action  upon 
the  statute  of  Richard  2,  for  a  forcible  entry,  if  the  defendant  plead  an 
accord  that  the  plaintiff  should  re-enter  and  have  his  charters  re-delivered 
by  the  defendant^  it  is  not  good ;  for,  the  redelivery  to  the  plaintiff  of 
ids  own  charters  is  not  any  satisfaction  for  his  precedent  tortious 
entry.(i)  So,  in  trespass,  if  the  defendant  plead  an  accord,  that  the 
plaintiff  shotUd  have  his  cattle  again  :{c)  that  the  plaintiff  and  defendant 
should  he  quit  of  actions  against  each  other.*\d)  These  pleas,  it  is  true, 
go  on  to  allege  an  ^agreement  that  the  plaintiff  should  retain  the  r*i  55 
goods  in  satisfaction;  but  that  carries  the  case  no  further. 
[Wilde,  C.  J.  The  pleas  allege  the  seizure  to  have  been  wrongful;  and 
therefore  the  defendant's  property  in,  them,  which  she  agreed  to  relin- 
qmsh,  was  still  subsisting.] 
Per  curiam.  Judgment  for  the  defendant. 

(a)  Citing  1  Roll.  Abr.  128,  1,  15  (translated,  1  Vin.  Abr.  122,  pi.  2),  which  cites  Fitzh. 
Abr.  15  H.  6,  tit.  Accord,  pi.  1. 

[h)  Citing  1  Roll.  Abr.  128,  1, 25  (translated,  1  Vin.  Abr.  122,  pi.  4),  which  cites  9  E.  4,  fo. 
19.  Dyer,  356,  a,  Piowd.  Ccm.  5,  b. 

(c)  Citing  1  Roll.  Abr.  128,  1,  35  (1  Vin.  Abr.  123,  pi.  7). 

id}  Citing  1  Roll.  Abr.  128, 1,  40  (1  Vin.  Abr.  123,  pi.  8).  which  refers  to  Daviet  v.  OaJAam, 
decided  in  H.  T.  1650  lS.  C.  Stylets  Rep.  245),  and  cites  9  E.  4,  ib.  8  b,  fo.  11  b,  and  1 
Laiw.  57. 


Ex  parte  JOHN  NESS.     Nov.  12. 

The  court  has  no  jurisdiction  over  the  senior  master  as  to  the  entry  of  particulars  of  a  judg- 
ment, for  the  purpose  of  charging  lands  under  the  provisions  of  the  1  &  2  Vict.  c.  110,  s.  19. 
The  master  must  act  upon  his  own  discretion. 

Judgment  having  been  recovered  on  the  11th  of  August  last,  in  an 
action  brought  in  the  Exchequer  by  John  Ness  against  George  Burdis, 
one  of  the  registered  public  officers  of  The  North  of  England  Joint-Stock 
Banking  Company,  and  the  plaintiff  being  desirous  of  charging  with  this 
judgment,  under  the  provisions  of  the  7  6.  4,  c.  46,  the  real  estate  of 
one  James  Sanderson,  who,  it  was  sworn,  was  a  member  of  the  copart- 
nership at  the  time  such  judgment  was  obtained, — application  was  made 
to  the  senior  master  of  this  court,  to  register  the  judgment,  pursuant  to 
the  1  &  2  Vict.  c.  110,  s.  13,  which  enacts,  "  that  no  judgment  of  any 
of  the  superior  courts,  &c.,  shall,  by  virtue  of  this  act,  affect  any  lands, 
&c.,  as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  a  memo- 
randum or  minute,  containing  the  name,  and  the  usual  or  last  place  of 
abode,  and  the  title,  trade,  or  profession,  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  court,  and  the  title  of  the  cause 
or  matter,  in  which  such  judgment,  decree,  order,  or  rule,  shall  have 
been  obtained  or  made,  and  the  date  of  such  judgment,  &c.,  and  the 
amount  of  the  debt,  damages,  costs,  or  ^moneys  thereby  recovered  r-^^  ^^ 
or  ordered  to  be  paid,  shall  be  left  with  the  senior  master  of  the 
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court  of  Common  Pleas  at  Westminster,  who  shall  forthwith  enter  the 
same  particulars  in  a  book,  in  alphabetical  order,  by  the  name  of 
the  person  whose  estate  is  intended  to  be  affected  by  such  judgment,"  &c. 

The  master  having  declined  to  make  the  required  entry,  without  the 
sanction  of  the  court, 

Manisty  now  moved  for  an  order  upon  the  master  to  make  such  entry. 
A  judgment  against  the  public  oflScer  enuring  as  a  judgment  against  every 
individual  member  of  the  copartnership,  by  the  7  G.  4,  c.  46,  s.  12,  would, 
where  duly  docketed  prior  to  the  statute  2  &  3  Vict.  c.  11,  ss.  1,  2, — 
for  which  docketing  the  register  now  in  question  is  substituted, — affect 
the  lands  of  every  member  at  the  time  of  the  judgment.  But  the  benefit 
of  that  charge  will  be  lost  to  the  plaintiff,  if  he  is  prevented  from  availing 
himself  of  the  provisions  of  the  1  &  2  Vict.  c.  110,  ss.  13,  19.  [Maule, 
J.  The  last-mentioned  section  seems  to  give  the  master  no  option :  he  is 
directed  to  enter  the  particulars  forthwith.  Wilde,  C.  J.  Is  this  a 
matter  in  which  the  court  has  power  to  interfere  ?]  Probably  not,  in  the 
ordinary  way.  An  intimation  of  opinion  on  the  part  of  the  court,  is  all 
that  is  required.    [Maule,  J.    That  would  be  extra-judicial.] 

WiLBE,  G.  J.  No  order  that  we  could  make  in  this  case  would  be  any 
justification  to  the  master.  He  must  look  at  the  act,  and  exercise  his 
own  discretion.  Neither  can  we  advise.  The  duty  of  registering  judg- 
ments might  have  been  cast  upon  some  other  person  than  an  officer  of 
this  court. 

Maule,  J.     Possibly,  the  only  remedy,  where  the  officer  refuses,  upon 
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insufficient  grounds,  to  give  effect  *to  the  statute,  may  be  by  man- 
damus.    But  we  certainly  have  no  power  to  interfere. 


The  rest  of  the  court  concurring,  Mani%ty  took  nothing.(a) 

(a)  The  master,  upon  reconsideration,  made  the  required  entry. 

And  see  Ex  parte  Sir  P.  H.  Fleetwood,  4  M.  &  G.  640,  5  Scott,  N.  R.  184.  There  certain 
bonds  given  to  secure  an  advance  of  Exchequer  bills  in  aid  of  certain  public  works,  under  the 
statutes  enabling  the  commissioners  in  that  behalf,  having  been  paid  off,  the  court, — ^upon  afli<- 
davits  stating  the  facts,  and  also  stating,  that,  by  reason  of  the  abolition  of  the  pipe-office,  a 
quietut  pursuant  to  the  2  &  3  Vict.  c.  11,  s.  9,  could  not  be  obtained,  and  upon  the  production 
of  the  consent  of  the  attorney-general  on  behalf  of  the  crown, — ordered  that  the  senior  master 
should  make  a  memorandum  or  minute  in  the  index  to  debtors  and  accountants  to  the  crown, 
that  the  said  bonds  (particulars  of  which  had  been  entered  therein  by  him  pursuant  to  the  2  &  3 
Vict.  c.  11,  8.  8j  had  been  satisfied. 


HERAUD  V.  LEAF.    Nov.  16. 

Certain  persons,  of  whom  the  defendant  was  one,  associated  themselves  together  for  the  publi- 
cation of  a  periodical  work,  under  certain  regulations,  one  of  which  was — ^that  a  committee 
(naming  them)  "  should  assist  the  editor  in  promoting  the  prosperity  and  circulation  of  the 
work,  in  obtaining,  a»far  a$  posnble  without  experuet  literary  contributions,  and,  in  all  such 
matters  connected  with  the  work  as  the  editor  might  raquire,  aid  in,  but  not  interfere  with, 
the  editorial  department  :'* — Held,  that  this  gave  no  authority  to  one  member  of  the  com* 
mittee,  to  contract  for  articles  to  be  paid  for,  so  as  to  charge  the  proprietors. 

Assumpsit,  for  work  and  labour,  and  for  money  found  due  upon  an 
account  stated.     Plea  non  assumpsit. 
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The  cause  was  tried  before  Goltmax,  J.,  at  the  last  summer  assizes 
for  the  county  of  Surrey.  The  action  was  brought  to  recover  45/.,  for 
articles  written  for  and  published  in  a  periodical  work,  called  The  New 
Quarterly  Foreign  and  Colonial  Review,  of  which  the  defendant  was  a 
proprietor.  It  appeared  that  the  work  was  first  ^established  in  ^^^  ^ 
the  year  1843,  and  was  conducted  under  a  series  of  rules  and  '- 
regulations,  amongst  others,  as  follows : — 

'^  4.  That  the  financial  department  of  the  review  be  conducted  by  a 
committee  of  six  persons  (whose  names  were  given,  three  of  them  being 
the  defendant,  a  Mr.  Powell,  and  Dr.  Worthington),  and  that  the 
accounts  be  annually  submitted  to  a  general  meeting  of  shareholders. 

"  5.  That  the  editorial  department  be  confideS  to  the  Rev.  D.  Worth- 
ington, D.  D.,  of  Trinity  College,  Cambridge,  with  all  the  authority 
usually  vested  in  an  editor,  of  accepting,  rejecting,  or  modifying  such 
articles  as  shall  be  submitted  to  him. 

"6.  That  all  articles  for  intended  insertion  in  the  review,  when 
accepted  by  the  editor,  be  paid  for,  if  required,  at  the  rate  of  8/.  per 
sheet  of  sixteen  octavo  pages,  and  that  such  payment  be  made  within 
fifteen  days  from  the  publication. 

"  7.  That  the  committee  of  six  above  named  (in  the  4th  rule)  shall 
assist  the  editor  in  promoting  the  prosperity  and  circulation  of  the 
review,  in  obtaining,  as  far  a$  possible  withotU  expensey  literary  con- 
tributions, and,  in  all  such  matters  connected  with  the  review  as  the 
editor  may  require,  aid  in,  htU  not  interfere  withy  the  editorial  depart- 
ment." 

After  its  commencement,  the  plaintifi"  occasionally  supplied  articles  for 
the  review,  for  which  he  had  been  paid.  In  the  year  1845,  however,  he 
sent  in  an  article  on  the  philosophy  of  Des  Cartes,  which  Dr.  Worthing- 
ton rejected,  at  the  same  time  expressing  his  determination  not  to 
receive  any  more  contributions  from  the  plaintiff.  Since  that  time,  three 
articles  written  by  the  plaintiff  had  appeared  in  the  review.  These 
articles  (which  were  the  subject  of  the  present  action)  had  been  for- 
warded to  the  editor  by  Mr.  Powell.  Dr.  Worthington,  who  was  called 
as  a  witness  for  the  defendant,  stated  that  they  •were  given  to  ^^^  .^ 
him  by  Powell  as  gratuitous  contributions,  Powell  representing  ^ 
one  of  them  to  be  the  production  of  a  foreign  gentlemen ;  that  he  (Dr. 
Worthington)  thought  they  were  Powell's  own ;  and  that,  had  he  sus- 
pected the  plaintiff  to  be  the  author,  he  would  not  have  admitted  them. 
Powell,  who  was  called  on  the  part  of  the  plaintiff,  stated  that  he  had 
received  the  articles  upon  the  express  understanding  that  they  were  to 
be  paid  for,  if  inserted ;  and  denied  having  given  them  to  the  editor  as 
gratuitous  contributions:  but  he  admitted  that  he  had  concealed  the 
name  of  the  author. 

It  was  submitted,  on  behalf  of  the  defendant,  that  Powell  had  no 
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power  to  contract  for  articles  to  be  paid  for,  so  as  to  bind  the  pro- 
prietors. 

The  learned  judge  was  of  opinion  that  Powell  was  acting  as  the  agent 
of  the  plaintiflF:  and  he  left  it  to  the  jury  to  say  whether  the  articles  in 
question  had  not  been  furnished  to  the  editor  gratuitously,  and  whether 
there  had  not  been,  what,  in  law,  would  be  considered  as  a  fraud  on  the 
part  of  Powell,  in  concealing,  under  the  circumstances,  the  name  of  the 
author.  And,  in  answer  to  a  question  from  the  jury,  he  observed  that 
one  proprietor  had  no  right,  without  the  assent  of  the  editor,  to  procure 
articles  to  be  written  for  payment. 

The  jury  returned  a  verdict  for  the  defendant. 

Shee^  Serjt.  (with  wKom  was  Offle\  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  the  evidence. 
There  was  no  pretence  for  saying  that  Powell  was  the  agent  of  the  plain- 
tiff, or  for  charging  the  latter  with  Powell's  concealment  of  the  author- 
ship. The  7th  rule  authorised  Powell,  as  a  member  of  the  committee, 
to  obtain  literary  contributions  for  the  work — with  the  single  restriction, 
that  this  was  to  be  done  as  far  as  possible  without  expense,  and  without 
-  interfering  with  the  *editorial  department.  [Maulb,  J.  Is  it 
J  not  interfering  with  the  editorial  department  to  conceal  from 
the  editor  a  fact  that  might  aid  him  in  coming  to  a  determination  as  to 
the  propriety  of  omitting  or  inserting  the  articles  tendered  ?]  It  cannot 
be  supposed  that  the  committee  were  to  be  mere  ciphers.  There  was 
no  evidence  to  show  that  the  plaintiff  was  cognisant  of  the  rules  under 
which  the  review  was  conducted.  Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court.  This  was  an 
action  brought  to  recover  compensation  for  certain  literary  articles 
supplied  to,  and  published  in  a  review,  of  which  the  defendant  was 
one  of  the  proprietors.  It  appeared  that  the  work  had  been  estab- 
lished by  certain  persons,  of  whom  the  defendant  was  one ;  and  that 
the  proprietors  had  adopted  certain  rules  and  regulations  for  its  con- 
duct and  management — one  of  those  rules  being,  that  a  certain  number 
of  their  body  should  act  as  a  committee,  and  "  should  assist  the  editor 
in  promoting  the  prosperity  and  circulation  of  the  review,  in  obtaining, 
as  far  as  possible  without  expense,  literary  contributions,  and,  in  all 
such  matters  connected  with  the  review  as  the  editor  might  require, 
aid  in,  but  not  interfere  with  the  editorial  department."  The  articles 
which  form  the  subject  of  the  present  action  were  handed  to  the  editor, 
Dr.  Worthington,  by  a  Mr.  Powell,  a  member  of  that  committee,  and 
were  inserted  in  the  review  by  the  editor,  in  ignorance  of  their  author- 
ship. Powell,  who  was  called  as  a  witness  for  the  plaintiff,  stated  that 
he  had  received  the  articles  from  the  plaintiff  upon  the  understanding 
that  they  were  to  be  paid  for,  if  used.  The  editor,  on  the  other  hand, 
who  was  called  on  the  part  of  the  defendant,  stated  that  he  received 
them  as  gratuitous  contributions,  and  on  Powell's  representation,  as  to 
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one  of  them  at  least,  that  it  was  the  work  of  a  foreign  ^gentleman ;  r*i  gi 
and  that,  had  he  known  they  were  the  plaintiff's,  he  would  not  ^ 
have  inserted  them.  It  appeared  that  the  editor  had  rejected  some 
former  article  of  the  plaintiff's,  on  the  ground  of  its  objectionable  ten- 
dency. It  was  insisted,  on  the  part  of  the  plaintiff,  that  Powell  had,  as 
a  member  of  the  committee,  authority  to  bind  the  proprietors  of  the 
'review  to  pay  for  articles  procured  by  him.  That  question  depending 
upon  a  written  instrument,  the  construction  of  which  was  for  the  judge, 
my  brother  Coltman  held  that  such  was  not  the  fair  and  legitimate 
meaning  of  the  rule.  It  is  now  objected  that  the  view  taken  by  the 
learned  judge  was  not  correct ;  and  that  the  true  effect  of  the  rule  was, 
to  authorise  each  member  of  the  committee  to  contract  for  paid  contri- 
butions, if  they  were  unable  to  obtain  them  gratuitously.  We,  however, 
think  that  the  proper  construction  was  that  adopted  by  my  brother  Colt- 
man,  and,  consequently,  that  there  was  no  misdirection.  It  was  left  to 
the  jury  to  say  whether  the  articles  were  supplied  to  the  editor  as  gra- 
tuitous contributions.  The  jury  found  that  they  were :  and  we  see  no 
reason  to  find  fault  with  their  verdict.  It  is  unnecessary  to  say  what 
was  the  effect  of  the  suppression  by  Powell  of  the  fact  of  the  plaintiff's 
being  the  author  of  the  articles.  There  was,  in  this  case,  something 
more  than  suppression.  There  was  evidence — as  to  one  of  them — ^that 
it  was  represented  by  Powell  to  be  the  production  of  a  foreign  gentleman ; 
such  representation  being  probably  made  to  avert  a  suspicion  of  the  real 
authorship.  We,  therefore,  think  the  jury  were  well  warranted  in  find- 
ing—even if  they  thought  the  articles  were  received  by  Powell  on  the 
terms  of  payment — ^that  they  were  received  under  such  circumstances  as 
would  have  avoided  the  contract.  Rule  refused. 


•TOFT  V.  RAYNER.    Nov.  19.  [♦162 

This  oomt  hat  no  power  to  tsBue  a  prohibition  to  the  judge  of  a  county  court,  in  a  matter  that 
ia  within  bis  jurisdiction. 

Where,  therefore,  the  judge  of  a  county  court  gave  judgment  for  the  plaintiflf,  notwithstanding 
that,  at  the  trial,  the  defendant's  plea,  that  judgment  had  ah'eady  been  obtained  and  exe- 
cution executed  against  him  in  another  inferior  court,  in  an  action  brought  in  the  latter  court 
upon  the  aame  cause  of  action,  was  admitted  to  be  true,-^his  court  declined  to  interfere. 

Thb  defendant,  having  been  summoned  to  the  new  county  court  for 
Cambridgeshire,  at  the  suit  of  the  plaintiff,  in  an  action  for  goods  sold 
and  delivered,  stated,  when  before  that  court,  that  the  plaintiff  had 
already  recovered  a  judgment  against  him  in  an  action  for  the  same 
debt,  in  the  borough  court  of  Cambridge,  and  that  his  goods  had  been 
seized  and  sold  under  that  judgment ;  and  the  plaintiff,  who  was  present, 
admit%ed  such  statemeitt  to  be  true.  Judgment  was,  notwithstanding, 
pron«inced  for  the  plaintiff. 

T.  V.  NayUyr  now  moved  for  a  rule  nisi,  for  a  prohibition  to  restrain 
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the  conntj  court  firom  issuing  execution  upon  this  judgment.  The 
matter  being  re9  judicata^  the  judge  of  the  county  court  had  no 
jurisdiction.  Prohibition  lies  in  all  cases  where  an  inferior  court 
exceeds  its  jurisdiction^  or  does  anything  contrary  to  the  practice  of  the 
superior  courts ;  as,  for  instance,  where  an  ecclesiastical  court  requires 
two  witnesses,  when  one  is  enough,  and  the  like.  And  it  lies  after  judg- 
ment :  Gould  V.  GappeTy  5  East,  345, 1  J.  P.  Smith,  528.(a)  [Maule,  J. 
How  much  of  the  demand  was  satisfied  by  the  judgment  in  the  borough 
court  ?]  That  did  not  appear.  [Maule,  J.  How  can  it  be  said  that 
the  judge  had  no  jurisdiction  ?]  Undoubtedly  he  had  jurisdiction  in  the 
matter  at  first,  but  his  jurisdiction  ceased  when  the  defendant's  plea  was 
admitted  to  be  true. 

*16^1  *  Wilde,  G.  J.  I  do  not  perceive  any  part  of  the  case  in 
which  it  can  be  said  that  the  judge  was  acting  beyond  his  juris- 
diction. Whether  the  plea  was  good  or  bad,  was  a  matter  of  law,  which 
he  was  bound  to  decide ;  and  his  decision  was  final.  A  mistake  in  that 
respect  would,  ordinarily  speaking,  be  matter  of  error;  but  the  act 
creating  these  county  courts  has  taken  away  that  form  of  remedy. 
There  i8«no  ground,  therefore,  for  granting  a  prohibition,  which  lies 
only  where  the  inferior  court  has  assumed  to  act  without  or  beyond  its 
jurisdiction. 

GoLTMAN,  J.  I  am  of  the  same  opinion.  The  case  of  prohibition  to 
an  ecclesiastical  court  is  altogether  different.  The  judges  of  the  spiritual 
courts  do  not  proceed  according  to  the  common  law. 

Maule,  J.  This  might  have  been  error,  if  the  writ  of  error  had  not 
been  taken  away  in  these  cases;  and  that  shows  that  it  is  not  ground  for 
a  prohibition. 

y.  WiLLLiMS,  J.  I  am  of  the  same  opinion.  The  ground  of  this 
application  is  neither  more  nor  less  than  that  the  judge  of  the  county 
court,  in  deciding  what  it  was  competent  to  him  to  decide,  has  made  a 
mistake  in  point  of  law ;  and  that  clearly  is  not  a  case  in  which  prohi- 
bition lies.  I  am  by  no  means  satisfied,  however,  that  there  has  been 
any  mistake  here.     The  affidavit  does  not  disclose  all  the  facts. 

Rule  refu8ed.(J) 

(a)  And  see  Jiallaek  v.  The  Univertity  of  Cambridge,  1  Q.  B.  593,  1  Gale  &  D.  100 ;  The 
Dean  of  York,  in  re,  2  Q.  B.  1 ;  F.  N.  B.  46. 

<(}  Satisfaction  not  being  alleged,  the  plea  amounted  to  a  plea  of  judgment  recovered  in  an 
inferior  court  of  record.  And  see  Level  v.  Halh  Cro.  Jac.  284 ;  Aikinton  t.  Woodbam^  2 
Lev.  93;  Lord  Bagot  v.  Willianut  3  B.  &  C.  235,  5  D.  &  R.  87;  Smith  v.  WUton,  Ciiitt. 
Plead.  6th  edit.  478  (e). 
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•BARNES  and  Another  ».  ATTWOOD.    Nov.  20.      [*16-1 

The  master  having,  upon  the  taxatbn  of  the  plaint iffs*  costs,  been  induced  by  false  affidavits 
to  aik>w  a  large  sum  as  the  fees  and  expenses  to  cominissioners  named  in  a  commission  for 
the  examination  of  witnesses,  which  sum,  it  was  suggested,  had  not  been  paid,— the  court 
referred  it  back  to  the  master  to  inquire,  by  such  means  as  he  should  think  fit,  what  sums 
had  actually  been  paid,  and  to  review  the  taxation,  if  necessary. 

Channell,  Serjt.,  in  Trinity  term  last,  obtained  a  rule  calling  upon 
the  plaintiffs  and  their  attorney  to  show  cause  why  it  should  not  be 
referred  to  the  master  to  inquire,  by  such  means  as  he  should  think  fit, 
as  to  the  sums  that  had  been  paid  to  the  commissioners  named  in  the 
commissions  issued  in  these  causes ;  and  why  the  master  should  not  be 
at  liberty  to  review  his  taxation  of  the  plaintiff's  costs  in  these  causes 
in  respect  thereof,  if  he  should  deem  it  necessary. 

The  motion  was  founded  upon  affidavits,  sworn  by  the  secretary  of  the 
company  and  by  two  clerks  of  the  defendant's  attorneys,  which  stated, 
in  substance,  that  these  actions  were  brought  by  the  plaintiffs  respec- 
tively against  the  defendant  as  chairman  of  The  Wexford  and  Valencia 
Railway  Company,  for  work  alleged  to  have  been  done  by  the  plaintiffs 
in  preparing  the  surveys  and  books  of  reference,  &c.,  and  service  of 
notices,  to  enable  the  company  to  go  to  parliament  to  obtain  an  act  for 
making  their  proposed  railway ;  that  an  agreement  for  settlement  of  the 
said  actions  was  come  to  in  June  last,  on  payment  by  the  defendant  of 
17502.,  and  costs  as  between  attorney  and  client ;  that  one  Haynes,  the 
managing  clerk  of  the  plaintiffs'  attorney,  attended  the  taxation  of  such 
costs,  on  behalf  of  the  plaintiffs ;  that  the  bill  of  costs  in  the  first  action 
amounted  to  8842.  17«.  4(2.,  and  that  in  the  second  to  3312.  4«.  8(2.,  from 
which  was  deducted  on  taxation  3532.  15^.  8(2.  and  1612.  6«.  2(2.,  leaving 
i  balance  of  7012.  0«.  7e2.,  which  was  paid  to  the  plaintiffs  or  their  attor- 
ney; that,  in  the  bill  delivered  in  *the  first  action,  the  sum  of  r^tif^e 
L892.  8«.  8(2.,  and  in  that  delivered  in  the  second  action,  592. 17«. 
fas  charged  as  paid  to  Thomas  Lord  for  his  fees  and  expenses  as  a  com- 
dussioner  named  in  a  commission  issued  for  the  examination  of  witnesses 
on  the  part  of  the  plaintiff  in  Ireland ;  and  to  Haynes,  who  was  also 
one  of  the  commissioners,  for  his  fees  and  expenses,  1782. 8«.  8(2.,  in  the 
first  action,  and  562.  14«.  in  the  second;  that  the  affidavits  of  increase 
used  before  the  master  on  the  taxation  were  made  by  Haynes,  who  had 
the  conduct  of  the  causes,  and  by  one  Jones  and  one  Gannan,  clerks  to 
the  plaintiffs'  attorney ;  that  Cannan,  in  his  affidavit,  swore  that  he  had 
paid  to  Lord  and  to  Haynes  respectively  the  several  sums  alleged  in  the 
bills  to  have  been  paid  to  them,  for  their  respective  fees  and  expenses  as 
such  commissioners;  that  Lord  had  since  (viz..  in  November  last)  in- 
formed the  deponents  (which  information  they  believed  to  be  true)  that 
he  had  agreed  with  the  plaintiffs'  attorney  to  act  as  commissioner  for 
agency  fee^j  but  that  he  had  only  received  502,  in  the  whole;  the  sums 
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mentioned  in  Cannan's  affidavit  as  paid  to  him  never  having  been  really 
paid,  but  checks  having  been  handed  to  him  for  those  sums  respectively, 
upon  an  understanding  that  they  should  not  be  presented  for  payment, 
and  which  had  been  refused  payment,  when  subsequently  presented  by 
him ;  and  that,  on  the  taxation,  the  master  had  allowed  1002.  each,  as 
and  for  the  fees  and  expenses  paid  to  Lord  and  Haynes. 

The  motion  also  prayed  the  refunding  of  the  money,  and  an  inquiry 
into  the  conduct  of  the  plaintiffs'  attorney ;  but,  upon  these  points,  no 
rule  was  granted. 

W.  IT.  Watson  now  showed  cause,  upon  affidavits  by  the  plaintiffs' 
attorney,  Haynes,  Can  nan,  and  two  other  clerks  in  the  office  of  the 
plaintiffs'  attorney,  denying  that  there  had  been  any  understanding  or 
agreement  *with  Lord  that  the  checks  should  not  be  presented 


♦166] 


for  payment,  and  alleging  that  they  were  given  in  perfect  good 


faith,  and  would  have  been  paid  if  duly  presented, — Haynes  stating,  that 
he  handed  the  checks  to  Cannan,  and  the  latter,  that  he  gave  them  to 
Lord  in  payment  of  his  fees  and  expenses.  The  plainti&'  attorney  also 
deposed  that  he  had  paid  to  Lord,  on  account  of  his  fees  and  expenses 
as  commissioner,  by  the  hands  of  Haynes,  his  managing  clerk,  102/. 
15«.,  viz.  87/.  in  cash,  and  15/.  15«.  by  setting  off  a  debt  previously  due 
from  Lord  to  him,  and,  subsequently,  the  further  sum  of  35/.,  in  settle- 
ment of  actions  brought  against  him  by  Lord  upon  the  two  checks.  Lord 
likewise  made  an  affidavit,  generally  denying  the  statements  imputed  to 
him  in  the  affidavits  upon  which  the  rule  was  founded,  and  swearing  that 
his  reason  for  not  presenting  the  checks  immediately,  was,  that  he  had 
already  received  money  on  account,  and  that  he  waited  to  see  what  sum 
would  be  allowed  by  the  master.  It  further  appeared  from  these  affida- 
vits, that  the  defendant  had,  in  Hilary  term  last,  made  an  unsuccessful 
attempt  to  obtain  a  reviewal  of  the  taxation. 

All  the  facts  that  are  now  deposed  to  on  the  part  of  the  defendant, 
were  known  to  the  parties  upon  whose  affidavits  this  motion  rests,  when 
the  abortive  attempt  was  made  in  Hilary  term  last  to  obtain  a  rule  to 
review  the  taxation.  [Maule,  J.  The  deponents  are  not  the  parties  to 
make  the  application.]  One  of  them  is  the  secretary  of  the  company, 
and  the  others  are  clerks  in  the  office  of  the  defendant's  attorneys. 
[WiLDB,  C.  J.  It  being  suggested  that  the  master  has  been  improperly 
induced  to  allow  larger  sums  than  have  been  actually  paid  to  the  com* 
missioners,  by  means  of  affidavits  which  are  alleged  to  be  false,  is  it  not 
fitting  that  the  matter  should  be  investigated?]  The  primd  facie 
case  of  suspicion  is  entirely  answered  by  the  affidavits  now  filed  on 
*1671  ^^'^  P^^  ^^  ^^  plaintiffs.  There  is,  therefore,  no  pretence  for 
-■   any  further  inquiry. 

ChanneUy  Serjt.,  in  support  of  his  rule,  submitted  that  the  whole 
transaction  was  so  replete  with  suspicion,  that  the  court  could  not,  in 
justice  to  its  own  officer,  withhold  the  inquiry  prayed. 
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Wilde,  C.  J.  This  rule  prays  that  it  may  be  referred  to  the  master 
to  inquire,  by  sach  means  as  he  shall  think  fit,  as  to  the  sums  that  have 
been  paid  to  the  commissioners  named  in  the  commissions  issued  in  these 
causes ;  and  that  the  master  may  be  at  liberty  to  review  his  taxation  of 
the  plaintiffs'  costs  in  these  causes  in  respect  thereof,  if  he  shall,  in  the 
result,  deem  it  necessary.  It  is  well  known  that,  upon  every  taxation 
of  costs,  the  master  requires  a  positive  affidavit  that  the  several  sums 
that  are  represented  to  have  been  paid,  have  really  been  paid.  If  he 
were,  in  the  first  instance,  to  go  into  any  more  minute  inquiry,  great 
expense  and  great  delay  would  necessarily  be  entailed  upon  the  parties. 
He  must,  therefore,  dealing  with  the  materials  that  are  before  him,  be 
content  to  act  upon  the  positive  affidavit,  which,  besides  the  fact  deposed 
to,  involves  the  assertion  of  the  officer  of  the  court — the  attorney — that, 
in  his  judgment,  the  payments  were  such  as  ought  reasonably  to  have 
been  made ;  and,  although  that  is  not  to  bind  the  master,  it  necessarily 
must  somewhat  influence  him  in  the  exercise  of  his  discretion.  The  bills 
of  costs  in  this  case  charge  certain  sums  as  fees  and  expenses  of  com* 
missioners  appointed  to  perform  the  responsible  duty  of  examining  wit- 
nesses :  and  there  is  a  positive  oath  that  those  sums  have  been  actually 
paid.  The  master,  exercising  his  judgment  upon  the  materials  then 
before  him,  makes  a  certain  allowance.  The  ground  of  the  present 
motion  is,  that  the  payments  *so  alleged  and  so  sworn  to  have  been  i-^^  /.q 
made,  in  fact  never  were  made.  It  seems  to  me  that  a  transac- 
tion  has  been  brought  before  the  court  which  deserves  its  most  severe 
animadversion,  its  gravest  censure.  The  courts  are  in  the  habit  of 
giving  the  highest  credence  to  these  commissions.  This  they  do  in  the 
full  belief  that  the  commissioners  are  acting  independently,  as  officers  of 
the  court,  and  not  under  the  influence  of  any  bias :  and  they  look  to  the 
attorney  that  he  will  name  none  but  proper  persons  to  fill  the  office  of 
commissioners.  Here,  we  have  a  commissioner  appointed  upon  the 
terms  of  his  sharing  the  fees  with  the  plaintiffs*  attorney.  If  the  com- 
missioner and  the  attorney  are  thus  partners  in  the  transaction,  is  it  not 
obviously  impossible  for  the  court  to  extend  its  confidence  to  evidence 
coming  through  such  a  polluted  channel  ?  We  cannot  but  consider  it  a  very 
improper  and  indecorous  proceeding.  Then,  how  has  the  commissioner 
been  paid  ? .  As  to  87/.,  it  is  said  the  payment  was  in  cash ;  and,  as  to 
15/.  15«.,  part  of  the  balance,  by  the  set-off  of  an  old  debt,  no  particu- 
lars of  which  are  furnished  to  us.  At  the  taxation  of  the  costs,  the 
conclusion  is  very  much  like  what  might  have  been  expected  of  a  trans- 
action so  commenced.  Two  checks  are  produced,  and  a  receipt 
signed  by  the  commissioner  vouching  the  payment  to  him  of  the  full 
sum  charged  in  the  bills,  the  checks  and  receipt  being  palpably 
fabricated  for  the  purpose  of  giving  a  colour  and  countenance  to  the 
transaction  that  did  not  properly  belong  to  it.  Why  were  the  real  facts 
Boppressed  ?     Lord,  in  his  affidavit,  in  order  to  explain  why  he  did  not 
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present  the  checks  in  dne  time,  swears  that  his  intention  was  to  come 
to  an  equitable  adjustment  with  the  plaintiffs'  attorney,  in  the  event  of 
the  master  not  allowing  the  full  sum  claimed  by  Jiim.  This  is  evidently 
a  mere  pretence  and  juggle.  The  checks  were  never  intended  to 
♦IfiQI  ^P®^**®  *®  ^payment.  Haynes,  who  knows  all  the  facts,  gives 
-'  the  checks  to  Cannan,  to  hand  over  to  Lord ;  and  thus  Cannan, 
who  swears  to  the  payment,  is  made  the  instrument  of  imposing  upon 
the  court  a  false  statement  on  oath.  Can  any  reliance  whatever  be 
placed  upon  such  evidence  ?  The  situation  of  the  other  commissioner, 
Haynes,  is  still  more  objectionable  than  that  of  Lord.  He  is  the 
managing  clerk  of  the  plaintiffs'  attorney,  and  has  had  the  conduct  of 
the  cause.  Upon  what  terms  did  he  undertake  the  duty?  Was  it  likely 
that  he  would  be  better  paid  than  Lord  ?  The  master  has  never  had  an 
opportunity  of  exercising  his  judgment  on  the  payments  now  set  up :  the 
matter  must,  therefore,  go  back  to  him.  I  think  the  money,  if  paid, 
ought  to  be  refunded  without  any  further  inquiry :  but  that,  the  rule, 
which  is  most  moderate  in  its  terms,  does  not  ask.(a)  There  has  been 
so  much  trick  and  so  much  management  here,  that  we  cannot  direct  the 
particular  mode  of  inquiry,  but  must  leave  that  to  the  master's  discre- 
tion, and  make  the  rule  absolute  in  the  terms  in  Which  it  is  moved. 

I  cannot  help  expressing  my  regret  that  an  opportunity  is  not  afforded 
to  the  court  to  make  a  proper  example  in  such  a  case. 

The  rest  of  the  court  concurring.  Rule  absolute. 

(a)  Vide  tuprd,  165. 


•170]  •DAVIDSON  v.  BOHN.    Nov.  22. 

Where,  apon  a  demurrer  to  one  of  several  rejoinders  to  replications  to  several  pleas,  the  defend- 
ant, instead  of  joining  in  demarrer  delivers  to  the  plaintiff  an  entry  of  a  relinquishment  of 
the  rejoinder  demurred  to,  and  of  the  plea  to  which  such  rejoinder  relates,-^he  court  can- 
not order  that  such  plea,  and  the  replication  and  rejoinder  thereto,  be  struck  out,  and  that 
the  plaintiff  pay  the  costs  of  such  striking  out. 

The  superfluous  pleadings  were  struck  out,  by  consent,  without  costs. 

This  was  an  action  upon  the  case  for  an  alleged  infringement  of  the 
plaintiff's  copyright  in  certain  songs.  The  declaration,  which  contained 
six  counts,  was  delivered  on  the  29th  of  January  last.  On  the  12th  of 
March,  the  defendant  pleaded  thirty-four  pleas,  to  which  the  plaintiff 
replied  on  the  8th  of  April,  at  the  same  time  ruling  the  defendant  to 
rejoin.  Rejoinders  were  delivered  on  the  12th  of  April.  On  the  12th 
of  April  demurrers  were  delivered  by  the  plaintiff  to  the  rejoinders  to  the 
replications  to  the  tenth,  eleventh,  twentieth,  twenty-first,  twenty-second, 
twenty-third,  thirty-second,  thirty-third,  and  thirty-fourth  pleas,  so  far 
as  the  same  respectively  related  to  the  first,  third,  and  fifth  counts  of  the 
declaration.     On  the  4th  and  18th  of  May,  the  defendant  obtained 
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orders  for  time  to  join  in  demurrer,  the  Jast  being  peremptory.  Instead 
of  joining  in  demurrer,  the  defendant's  attorneys  delivered  to  the  plain- 
tiff's attorneys  a  paper  writing  purporting  to  be  a  relinquishment  of  nine 
of  his  pleas,  yiz.  those  the  rejoinders  to  the  replications  to  which  were 
demurred  to,  and  of  the  several  rejoinders  to  the  replications  thereto,  on 
the  ground  that  such  pleas  and  rejoinders  were  insufficient  and  untenable. 
This  document  was  as  to  each,  miUatis  mutandis^  in  the  following  form : — 

"  And  the  defendant,  as  to  the  demurrer  of  the  plaintiff  to  the  rejoin- 
der of  the  defendant  to  the  replication  to  the  said  tenth  plea,  so  far  as 
the  same  relates  to  the  first  count  of  the  declaration,  says,  that,  inasmuch 
as  he  the  defendant  cannot  deny  that  the  last-mentioned  rejoinder  is 
insufficient  in  law,  he  freely  here  in  *court  relinquishes  the  same,  r«i  71 
and  the  said  tenth  plea,  so  far  as  the  same  relates  to  the  first  ^ 
count  of  the  declaration^  and  abandons  all  verification  of  the  said  tenth 
plea,  so  far  as  the  same  relates  to  the  said  first  count  of  the  declaration : 
Therefore,  let  no  regard  whatever  be  further  had  to  the  last-mentioned 
rejoinder,  or  to  the  said  tenth  plea  of  the  defendant,  so  far  as  the  same 
relates  to  the  said  first  count  of  the  declaration." 

LtUh^  in  Trinity  term  last,  on  behalf  of  the  plaintiff,  obtained  a  rule 
calling  upon  the  defendant  to  show  cause  why  so  much  of  bis  tenth, 
eleventh,  twentieth,  twenty-first,  twenty-second,  twenty-third,  thirty- 
second,  thirty-third,  and  thirty-fourth  pleas,  as  related  to  the  first,  third, 
and  fifth  counts  of  the  declaration,  and  the  replications,  rejoinders, 
demurrers,  and  notices  of  retraxit  to  such  parts  of  the  said  pleas,  should 
not  be  struck  out,  and  the  plaintifi^s  replications  to  so  much  of  the  said 
pleas  as  related  to  the  second,  fourth,  and  sixth  counts  of  the  declaration 
be  amended  accordingly :  and  why  the  defendant  should  not  pay  to  the 
plaintiff,  or  to  his  attorney,  his  costs  of  and  occasioned  by  the  said  parts 
of  the  said  several  pleas,  and  the  said  first-mentioned  replications, 
rejoinders,  demurrers,  and  entries  of  retraxit  respectively,  and  of  and 
occasioned  by  such  striking  out  and  amendment  as  aforesaid,  together 
with  his  costs  of  and  occasioned  by  this  application.  M'Intyre  v.  Miller^ 
13  M.  k  W.  725,  731,  2  D.  &  L.  708,  Cooper  v.  Painter,  18  M.  k 
W.  734,  n.,  2  D.  &  L.  710,  n.,  and  Hutton  v.  Turk,  18  M.  &  W.  734, 
n.,  2  D.  &  L.  711,  n.,  were  referred  to,  and  also  the  rule  of  Hilary  term, 
2  W.  4,  r.  46. 


*BoviU  now  showed  cause.     The  proceeding  adopted  by  the 
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defendant  in  this  case  is  sanctioned  by  the  precedents  in  Rastell 
(a)  and  Chitty's  Form8.(6)  And  the  cases  referred  to  when  this  rule 
was  moved  for,  show  that  the  court  has,  at  all  events,  no  power  to 
impose  costs  on  the  defendant.  The  note  of  Hutton  v.  Turk  in  18  M. 
k  W.  784,  n.,  is  incorrect :  it  accidentally  omits  the  negative.  [Wilde, 
C.  J.    In  what  respect  does  this  differ  from  a  retraxit .?]    In  none  that 

(a)  RsBt.  Ent.  tit.  Appd$  <de  Mort.\  p.  49,  d,  pi.  6,  and  p.  52,  6,  pi.  15. 
ib)  5th  edit.  p.  330. 
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is  perceptible.  [Maule,  J.  Before  the  statute  of  Gloucester,(a)  no 
person  was  entitled  to  costs.  That  statute  gave  the  plaintiff  the  costs 
of  his  writ  purchased,  where  he  was  entitled  to  damages.  Other  statutes 
hdre  since  given  costs  as  well  to  defendants  as  to  plaintiffs :  but,  what 
statute  authorises  the  court  to  award  costs  in  a  case  like  this  ?]  The 
only  statutes  that  deal  with  costs  of  demurrers,  are,  the  8  &  9  W.  3,  c. 
11,  s.  2,  the  4  Ann.  c.  16,  s.  5,  and  the  8  &  4  W.  4,  c.  42,  s.  34.  The 
first  of  these,  after  reciting,  that  ^'  forasmuch  as  for  want  of  a  sufficient 
provision  by  law  for  the  payment  of  costs  of  suit,  divers  evil  disposed 
persons  are  encouraged  to  bring  frivolous  and  vexatious  actions,"  enacts, 
"  that,  if  any  person  shall  commence  or  prosecute  in  any  court  of  record, 
any  action,  plaint,  or  suit,  wherein  upon  any  demurrer,  either  by  the 
plaintiff  or  defendant,  demandant  or  tenant,  judgment  shall  be  given  by 
the  court  against  such  plaintiff  or  demandant,  the  defendant  or  tenant 
shall  have  judgment  to  recover  his  costs,  and  have  execution  for  the 
same  by  ca.  8a.yfi,fa,y  or  elegit.**  The  4  Ann.  c.  16,  s.  4,  enacts  '^that 
it  shall  and  may  be  lawful  for  any  defendant  or  tenant  in  any  action  or 
*1731  *^^'  ^^  ^^^  ^^y  plaintiff  in  replevin,  in  any  court  of  •record,  with 
leave  of  the  court,  to  plead  as  many  several  matters  thereto  as  he 
shall  think  necessary  for  his  defence :"  and  s.  5  provides,  ''that,  if  any 
such  matter  shall,  upon  a  demurrer  joined,  be  judged  insufficient,  costs 
shall  be  given  at  the  discretion  of  the  court."  And  the  3  &  4  W. 
4,  c.  42,  s»  34,  enacts,  that,  "where  judgment  shall  be  given,  either 
for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defendant 
or  tenant,  upon  any  demurrer  joined  in  any  action  whatever,  the  party 
in  whose'  favour  such  judgment  shall  be  given,  shall  also  have  judg- 
ment to  recover  his  costs  in  that  behalf."  [Maule,  J.  Costs  on  a 
judgment^  are  very  different  from  costs  upon  a  rule  of  court.]  When  a 
party  comes  to  ask  a  favour,  costs  may  be  imposed  as  a  condition.  The 
court  cannot  give  a  judgment  on  the  demurrer,  no  issue  being  joined. 
The  rule  of  Hilary  term,  2  W.  4,  which  provides  that  "  the  defendant 
shall  not  be  at  liberty  to  waive  his  plea  without  leave  of  the  court  or  a 
judge,"  has  reference  to  a  known  practice :  its  object  is,  to  dispense 
with  the  rule  for  the  defendant  to  abide  by  his  plea,  which  was  required 
in  the  Queen's  Bench.  [Wilde,  G.  J.  Will  not  the  plaintiff  be  entitled 
to  these  costs  if  he  obtains  a  judgment  ?]  Probably  he  will :  but  the  court 
has  clearly  no  power  to  give  them,  as  a  matter  of  practice. 

Lushj  in  support  of  his  rule.  That  which  is  asked  by  this  rule,  is 
perfectly  reasonable  and  just.  It  is,  that  the  defendant,  who,  by  his 
own  confession,  has  put  superfluous  and  unnecessary  matter  upon  the 
record,  may  be  compelled  to  strike  it  out,  and  pay  the  costs  to  which  he 
has  so  vexatiously  put  the  plaintiff.  This  difficulty  never  could  have 
arisen  before  the  statute  of  Anne ;  the  defendant  might  have  entered  a 
retraxit,  and  then  the  plaintiff  would  have  signed  judgment.    Now,  the 

ie)  6  Ed.  1.  c.  1. 
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plaintifi*  cannot  adopt  that  course:  nor  could  he,  in  ^making  up  r^i^j^ 
the  record,  omit  this  part  of  the  pleadings.  In  Hitchcock  v.  *■ 
Walford^  5  Scott,  792,  6  Dowl.  P.  C.  457,  in  trespass  for  removing 
tombstones,  the  defendant  pleaded  two  pleas,  upon  one  of  which  the 
plaintiff  joined  issue,  and  replied  to  the  other ;  the  defendant  rejoined ; 
and  the  plaintiff  demurred  to  the  rejoinder :  the  defendant  did  not  join 
m  demurrer,  but  gave  notice  to  the  plaintiff  that  he  should  take  no  further 
steps  in  respect  of  his  second  plea.  The  plaintiff  thereupon  signed  judg- 
ment upon  the  whole  record.  The  court  set  aside  the  judgment  for  irre- 
gularity. TiNDAL,  C.  J.,  there  says :  The  proper  course  for  the  plaintiff 
to  have  adopted,  was,  to  apply  to  the  court  or  a  judge  to  strike  out  the 
second  plea.  The  judgment  that  has  been  signed,  is  clearly  too  large. 
The  argument  on  the  part  of  the  plaintiff  seeks  to  apply  to  the  present 
state  of  the  rules  of  pleading,  a  doctrine  that  was  applicable  before  the 
statute  of  Anne,  but  is  hardly  so  now.  I  think  the  judgment  should  be 
set  aside,  with  costs,  and  that  the  defendant  should  strike  out  his  second 
plea,  on  payment  of  costs ;  or,  rather,  that  the  parties  should  be  remitted 
to  the  situation  in  which  they  would  have  stood,  had  there  been  no  second 
plea  and  no  judgment  signed,  without  costs  on  either  side."  [Wilde,  C. 
J.  There,  nothing  was  placed  upon  the  record :  it  was  a  mere  notice  by 
letter.]  This  is  clearly  an  irregular  proceeding ;  and,  whatever  its  form, 
it  ought  not  to  be  allowed  to  remain.  Talbot  v.  Bulkeley^  16  M.  &  W. 
193,  4  D.  &  L.  306,  is  also  an  authority  to  show  that  the  plaintiff  could 
not  have  signed  judgment  here;  and  M'Intyre  v.  MiUer^  Cooper  v. 
Painter^  and  Htitton  v.  Turk^  show  that  this  is  the  proper  and  the  only 
mode  of  curing  the  irregularity.  [Maule,  J.  In  Talbot  v.  Bulkelei/j 
the  defendant  had  misconducted  himself  in  a  way  that  gave  the 
court  a  hold  upon  him.  He  had  delivered  a  frivolous  demurrer.  Here, 
^however,  he  has  made  a  mere  mistake  in  pleading.]  A  mistake  r^itrr 
in  pleading  is  as  irregular  as  a  frivolous  demurrer.  The  defend- 
ant ought  not  to  be  permitted  to  place  the  plaintiff  in  the  difficulty  in 
which  this  state  of  the  record  would  involve  him,  in  the  event  of  a  writ 
of  error  being  brought.  Since  the  statute  of  Anne,  no  case  is  to  be 
found  of  a  retraxit  as  to  one  of  several  pleas.  [Maule,  J.  If  a  par- 
ticular portion  of  the  record  is  insensible,  and  can  clearly  do  no  good  to 
either  party,  I  can  understand  the  propriety  of  its  being  struck  out. 
But,  if  it  can  be  advantageous  to  either  side  to  retain  it,  I  do  not  see 
why  we  should  interfere.]  The  court  certainly  has  power  to  interfere, 
80  as  to  prevent  the  wasteful  and  vexatious  expense  of  continuing  all 
this  useless  matter  upon  the  record,  through  the  subsequent  stages  of 
the  cause.  [Maule,  J.  I  do  not  understand  that  the  defendant  is 
desirous  of  retaining  it.  Bovill  observed  that  he  only  objected  to  pay 
costs ;  and  he  referred  to  Tucker  v.  Bamesley^  16  M.  &  W.  64,  4  D.  &  L. 
292,  as  explanatory  of  Talbot  v.  BulkeleyJ] 

Wilde,  C.  J.     In  this  case,  the  defendant,  having  obtained  leave  to 
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plead  several  matters,  has  pleaded  certain  pleas,  which  must  be  treated 
as  having  been  pleaded  in  conformity  with  the  rule,  since  the  plaintiff 
has  so  treated  them.  In  a  subsequent  stage  of  the  cause,  the  defendant 
wishes  to  withdraw  some  of  his  pleas,  admitting  them  to  be  untenable. 
The  plaintiff,  however,  objects  to  that  being  done  by  way  of  retraxit, 
and  insists  that  he  is  entitled  to  have  them  struck  out  at  the  expense  of 
the  defendant.  In  the  first  place,  it  is  to  be  observed  that  these  pleas 
are  not  what  are  called  frivolous  pleas.  The  courts  have  undoubtedly 
been  in  the  habit  of  setting  aside  pleadings  that  are  shown  to  be 
♦1761   *'^'^®  ^^  ^^^^  ^^^  tricky  in  form.     Cases,  too,  might  occur,  in 

which  a  plea  might  be  so  ridiculous  as  to  amount  to  a  contempt 
)f  the  court.  This  is  not  a  case  of  that  sort.  The  defendant  is  induced 
';o  withdraw  his  pleas,  in  consequence  of  a  special  demurrer  to  his 
rejoinders.  He  does  not  now  object  to  the  record  being  reformed  in  the 
.way  suggested  by  the  plaintiff;  but  he  protests  against  being  ordered  to 
pay  the  costs  of  the  amendment.  On  what  ground  does  the  plaintiff 
rest  his  claim  to  the  costs  ?  A  plaintiff  is  not  entitled  to  costs  in  every 
case  where  the  defendant  fails  to  sustain  his  pleadings.  If  the  plaintiff 
proceeds,  and  obtains  judgment  in  his  favour,  he  will  ultimately  get  these 
costs  as  costs  in  the  cause :  if  he  fails,  of  course  he  will  lose  them.  Has 
the  court  any  equitable  discretion  upon  the  subject  ?  Until  the  statute 
8  &  9  W.  3,  c.  11,  no  costs  were  allowed  upon  a  judgment  on  demurrer. 
The  legislature  has,  however,  thought  fit  to  interpose,  and  to  say,  that, 
whatever  the  result  of  the  cause,  the  party  succeeding  upon  a  demurrer 
shall  have  his  costs.  We  have  no  power  to  extend  the  provisions  of  the 
statutes  in  this  respect  to  cases  to  which  they  do  not  expressly  apply. 
Talbot  V.  Bulkeley  was  the  case  of  a  frivolous  demurrer,  which  the  court 
deals  with  as  a  species  of  contempt,  an  abuse  of  its  process.  There  is 
no  analogy  between  cases  of  that  sort  and  the  present.  In  Hitchcock  v. 
Walford^  there  is  a  little  ambiguity :  but,  at  all  events,  it  is  only  an 
authority  to  show  that  signing  judgment  is  not  the  proper  course.  In 
Cooper  V.  Painter,  and  Sutton  v.  Turk,  no  costs  were  given.  And  in 
M'Intyre  v.  Miller,  the  court  feeling  themselves  in  a  little  diflSculty,  a 
certain  course  is  suggested,  and  the  suggestion  adopted.  I  know  of  no 
case  in  which  the  court  has  ever  assumed  a  summary  jurisdiction  over 
the  costs,  save  where  there  has  been  something  which  amounts  to  an 
*1771  ^^^^  ^^  ^^  process.     That  '^'not  being  the  case  here,  I  am  oi 

opinion  that  there  is  nothing  to  warrant  our  making  the  rule 
absolute  in  its  terms ;  but  that,  by  consent,  the  rule  may  be  made  abso- 
lute for  striking  out  and  amending  as  prayed,  without  costs. 

The  rest  of  the  court  concurring.  Rule  accordingly.(a) 

(a)  A  fiimilar  application  was  made,  with  a  like  resultyat  chambers,  by  Domdeswellj  in  Sim' 
monds  ▼.  Tagg,  in  Q.  B.,  H.  V.  1846. 
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NASH  V.  CALDER.    Nov.  19. 

The  court  refused  to  set  aside,  as  frivolous,  a  demurrer  to  a  declaration  against  the  acceptor  o\ 
a  bill  of  exchange,  in  which  the  cause  assigned  was,  that  it  was  uncertain,  inasmuch  as  the 
defendant,  as  to  part  of  his  Christian  name,  was  described  by  the  initial  letter  only. 

AssHMPSiT  on  a  bill  of  exchange,  by  indorsee  against  acceptor.  Tho 
declaration  described  the  defendant  as  "  William  Henry  W.  Calder." 

Special  demurrer,  assigning  for  cause,  amongst  others,  that  the  decla- 
ration was  uncertain,  inasmuch  as  it  described  the  defendant  by  the  initial 
letter  only  of  one  of  his  Christian  names.(a) 

Unihank  now  moved  for  a  rule  to  show  cause  why  the  demurrer  should 
not  be  set  aside  as  frivolous.  A  mistake  in,  or  even  a  total  omission 
of,  the  Christian  name  of  a  party,  was  formerly  ground  only  for  a  plea 
in  abatement :  Com.  Dig.  Abatement.  (E.  18.)  Now,  by  the  8  &  4  W.  4, 
e.  42,  8. 11,  it  is  enacted  that  ^'  no  plea  in  abatement  for  a  misnomer,  shall 
be  allowed  in  any  personal -action ;  but  that,  in  all  cases  in  which  a  mis- 
Bomer  would,  but  for  this  act,  have  been  by  law  pleadable  in  abatement  in 


'  such  actions,  the  defendant  shall  be  at  liberty  to  '''cause  the  decla- 
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ration  to  be  amended,  at  the  costs  of  the  plaintiff,  by  inserting 
the  right  name,  upon  a  judge's  summons,  founded  on  an  affidavit  of  the 
right  name.'*  This  is,  at  most,  a  mere  misnomer,  and  therefore  the 
defendant  ought  to  have  adopted  the  course  pointed  out  by  the  statute. 
Nan  constat  but  that  the  party  may  have  been  baptized  by  the  initial 
only. 

Maule,  J.  The  letter  "  W."  certainly  cannot  be  a  name  of  baptism. 
This  is  not  a  misnomer,  but  an  incorrect  description  of  the  party.  I 
should  incline  to  say  that  the  declaration,  which  alleges  no  excuse(i)  for 
80  describing  the  defendant,  is  bad,  and  would  recommend  the  plaintiff 
to  amend  on  payment  of  costs.     The  demurrer  clearly  is  not  frivolous. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  i,  «.  of  part  of  his  Christian  name. 

(ft;  As  to  the  cases  in  which  designation  by  an  initial  is  excused,  see  3  &  4  W.  4,  c.  42,  s.  13 


BEAMES,  an  Infant,  v.  FARLEY.    Nov.  22. 

ITie  resolution  of  Trinity  term,  3  Vict.,  declaring  the  costs  of  the  application  to  be  consequen- 
tial on  making  a  judge's  order  a  rule  of  court,  applies  where  the  party  aought  to  be  charged, 
is  an  infant. 

C.  Jones,  Serjt.,  moved  to  make  a  judge's  order  a  rule  of  court,  with 
eosts^  pursuant  to  the  resolution  of  the  judges  of  Trinity  term,  3  Vict., 
which  provides,  that,  ''  when  a  judge's  order  is  made  a  rule  of  court,  it 
shall  be  a  part  of  the  rule  of  court,  that  the  costs  of  making  the  order  a 
rule  of  court  shall  be  paid  by  the  party  against  whom  the  order  is  made, 
provided  an  affidavit  be  made  and  filed,  that  the  order  has  been  served 
on  the  party,  or  his  attorney,  and  disobeyed." 
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♦1791  *'^^  officer,  referring  to  Turner  v.  Turner^  2  Stra,  708,  had 
expressed  a  doabt  whether,  under  the  circumstances,  the  plain- 
tiff^ being  an  infant,  would  be  liable  for  the  costs.  But  in  Crordiner  y. 
Holt,  2  Stra.  1217,  an  infant  was  sued(a)  by  prochein  amy,  and  there 
was  a  verdict  against  him,  and  judgment  for  costs :  and,  being  taken  in 
execution,  he  moved  to  be  discharged,  citing  Grave  v.  Grave,  Cro.  Elis. 
38,  and  8imp%on  v.  Simpson,  Cro.  Jac.  640.  Sed  per  curiam :  "  If 
costs  cannot  be  given,  it  will  be  matter  of  error  to  be  insisted  on :  but 
we  will  not  discharge  him  on  motion.  Where  he  is  a  defendant,  he  cer- 
tainly pays  costs."  Anderson  v.  Warde,  Dyer,  104,  Havnlen  v.  Hamlen^ 
1  Bulstr.  189. 

Here,  the  appointment  of  prochein  amy  took  place  between  the  writ 
and  the  declaration. 

Per  curiam.  The  costs  in  question  are  consequential  on  making  the 
judge's  order  a  rule  of  court.  Rule  granted. 

(«)  So  in  die  report;  bat  tlie  infent  was  clearly ^loMfff. 
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» 

Where  the  amoimt  of  the  coDnderstion  which  forms  the  inducement  for  m  married  woman  to 
give  up  her  interest  in  an  estate  was  too  small  (40/.)  to  form  the  subject  of  a  settlement,  and 
the  arrangement  was  that  the  amount  should  be  paid  to  the  wife,  the  court  allowed  her 
acknowledgment  to  be  registered. 

The  affidavit  verifying  the  certificate  of  acknowledgment  in  this  case, 
pursuant  to  the  3  &  4  W.  4,  c.  74,  alleged  that  each  of  the  married 
women,  in  answer  to  the  inquiry  directed  by  the  rule  of  Hilary  term,  4 
W.  4,  to  be  made  of  them,  stated  that  the  consideration  for  giving  up 
*1^01  ^^^^^  respective  interests  in  the  estate  in  *respect  of  which  the 
-^  acknowledgment  was  taken,  was  the  sum  of  40Z.,  which  sum  was 
paid  to  each  of  them  in  the  presence  of  the  commissioners. 

The  officer  objecting  to  register  the  acknowledgment,  on  the  ground 
that  this  was  not  such  a  provision  as  was  contemplated  by  the  rule, 

Channell,  Serjt.,  now  applied  for  the  direction  of  the  court.  The  rule 
of  court  requires,  that,  where  any  provision  has  been  agreed  to  be  made, 
the  deponent  shall  state  that  the  same  has  been  made  by  deed  or  writ- 
ing, or,  if  not  actually  made  before,  that  the  terms  of  the  intended  pro- 
vision have  been  reduced  into  writing,  and  produced  before  the  commis- 
sioner. The  commissioner  is  not  called  on  to  take  upon  himself  the 
duty  of  settling  the  terms  of  the  deed.  [Wildb,  C.  J.  What  sort  of  a 
provision  is  this  ?  What  the  better  is  the  married  woman  for  having  a 
sum  of  money  given  to  her  ?  The  moment  it  gets  into  her  pocket,  it 
becomes  her  husband's.  The  only  way  of  securing  it  would  be,  by  vesting 
•t  in  trustees  for  her  use.]  The  expense  would  render  it  impracticable  to 
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resort  to  that  course,  where  the  subject-matter  is  of  such  small  value. 
The  transaction  is  of  common  occurrence. 

Wilde,  C.  J.  In  dealing  with  this  act  of  parliament,  the  court  is 
anxious  to  meet  its  spirit,  and  so  to  construe  it  as  may  be  most  beneficial 
to  those  who  are  the  objects  of  its  peculiar  care.  Looking  in  this  case 
at^j^  amount  of  the  consideration  that  is  the  inducement  to  these  parties 
to  give  up  their  respective  interests,  and  seeing  that  40L  is  much  too 
small  a  sum  to  be  made  the  subject  of  a  deed  of  settlement,  I  think  we 
are  warranted  in  assuming  that  such  a  deed  was  not  contemplated.  A 
different  intention  must  be  inferred  where  the  sum  is  so  disproportioned 
to  the  expense.  Seeing,  therefore,  *that,  in  this  case,  the  money  r«i  gi 
was  paid  over  to  the  married  women  in  the  presence  of  the  com- 
missioners, I  think  we  are  justified  in  coming  to  the  conclusion  that  this, 
which  was  evidently  intended  as  a  mere  present  to  the  respective  wives, 
and  not  as  a  provision  for  them,  was  a  complete  and  perfect  execution 
of  the  purpose  of  the  parties.  I  therefore  think  the  officer  may  receive 
the  acknowledgment. 

The  rest  of  the  court  concurred.  Fiat. 
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A  mmterial  alteration  in  a  sold-BOte,  made  by  the  buyer,  without  the  knowledge  or  consent 
of  the  seller,  prevents  the  former  from  suing  on  the  contract,  notwithstanding  the  duty  of 
the  latter  may  not  be  varied  by  the  alteration. 

A  aold-note  in  the  following  form — "  Sold  for  W.  &  C,  100  tons  of  crushed  sugar  (as  per 
sample)  in  hogsheads,"  at,  &c. — was  altered  by  the  buyer  without  the  privity  of  the  seller, 
by  adding  at  the  foot  of  the  paper  the  words  *'  of  their  own  manufacture,"  with  an  asterisk 
as  a  mark  of  reference,  and  a  corresponding  asterisk  in  the  body  of  the  note,  after  the  word 
"sample,"  and  within  the  parenthesis: — Hddr-dnhitante  Wilde,  C.  J., — that  the  added 
words  imported  that  the  sample  was  of  the  manufacture  of  W:  &  C. ;  and  that,  whether  they 
applied  to  the  sample  or  to  the  bulk,  they  constituted  a  material  alteration,  which,  os  against 
the  buyer,  avoided  the  contract. 

SemUe,  that,  assuming  the  added  words  to  import  only  that  the  sample  was  of  the  manufacture 
of  W.  Sl  C,  the  proof  sustained  a  plea, — that,  after  the  agreement  had  been  made,  the  plain- 
liC  without  the  knowledge  or  consent  of  the  defendants,  caused  it  to  be  altered  in  a  material 
particular,  that  it  to  tay,  by  inserting  therein  words  to  the  purport  or  effect  that  the  sugart 
mefUuMtd  in  the  agreement  were  to  he  of  the  manufadure  of  the  defendant*, — ^it  being  unneces- 
sary to  prove  the  allegation  following  the  vtJeZicef. 

Assumpsit,  for  the  non-delivery  of  certain  sugars,  pursuant  to  a  con- 
tract of  sale. 

The  declaration  stated  that  the  plaintiff  agreed  to  huy,  and  the  defend- 
ants to  sell,  a  large  quantity,  to  wit,  one  hundred  tons,  of  crushed  sugar, 
as  per  sample,  in  hogsheads,  at  and  for  the  price  or  sum  of  40Z.  per  ton, 
*free  on  board,  to  be  shipped  within  the  prompt,  and  paid  for  on  p^^«p 
delivery,  in  cash,  the  defendants  allowing  discount  at  the  rate  of  ^ 
4{.  per  centum  per  annum  for  the  unexpired  term  of  two  months.  Breach^ 
that,  although  the  prompt  (two  calendar  months)  had  expired,  the  defend- 
ants had  not  delivered  the  sugar  pursuant  to  their  contract. 

VOL.  V. — 16  L 
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The  fifth,  which  was  the  only  material  plea,  stated  that  the  agreement 
in  the  declaration  mentioned  was  made  and  entered  into  by  the  defendants, 
in  and  by  a  certain  written  agreement,  or  instrument  in  writing,  duly 
signed  by  one  Joseph  Dodson,  the  agent  lawfully  authorised  of  them  the 
defendants  in  that  behalf,  and  not  otherwise ;  that  the  said  agreement 
was  a  contract  for  the  sale  of  goods,  wares,  and  merchandise  for  the  price 
of  upwards  of  lOZ.,  withiti  the  true  intent  and  meaning  of  the  statute 
made  and  passed  in  the  twenty-ninth  year  of  the  reign  of  His  Majesty 
King  Charles  the  Second,  intituled  "  An  act  for  the  prevention  of  frauds 
and  perjuries* '(a),  and  that  the  buyer  of  the  said  goods,  wares,  and  mer- 
chandise, to  wit,  the  plaintiff,  had  not  accepted  part  of  the  goods  sold,  or 
given  anything  in  earnest  to  bind  the  bargain,  or  in  part  payment ;  that, 
after  the  said  agreement  had  been  made  as  in  the  declaration  mentioned, 
and  after  the  said  agreement  or  instrument  in  writing  had  been  so  signed 
by  the  said  agent  of  the  defendants  as  aforesaid,  and  after  the  defendants 
had  promised  as  in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  7th  of  July,  1845,  the  plaintiff,  without 
the  knowledge  or  consent  of  the  defendants, 'caused  the  said  agreement 
or  instrument  in  writing  to  be,  and  the  same  was  then,  altered  in  a 
certain  material  particular,  that  is  to  say,  by  inserting  in  the  said  agree- 
^  ^Q  ment  or  instrument  *in  writing,  certain  words,  to  the  purport  and 
^  effect  that  the  sugars  mentioned  in  the  said  agreement  or  instru- 
ment in  writing,  were  to  be  of  the  manufacture  of  them  the  defendants ; 
that  the  said  agreement  contained  in  the  said  instrument  in  writing  so 
signed  by  the  said  agent  of  them  the  defendants  as  aforesaid,  became  and 
was,  by  such  alteration,  materially  altered  and  changed  as  regards  the 
mode  of  performing  the  same  by  them  the  defendants ;  and  that,  by 
reason  of  the  premises  in  that  plea  mentioned,  the  said  agreement  in  the 
declaration  mentioned,  became  and  was,  from  the  time  of  the  said  alter- 
ation, void  and  of  none  effect — verification. 

To. this  plea,  the  plaintiff  replied,  that  the  agreement  or  instrument  in 
writing  in  the  fifth  plea  mentioned,  was  not  altered  in  any  material  par- 
ticular, in  manner  and  form  as  in  that  plea  alleged.     Issue  thereon. 

The  cause  was  tried  before  Earle,  J.,  at  the  sittings  in  London  after 
Michaelmas  term,  1846. 

It  appeared,  that,  in  the  month  of  July,  1845,  the  plaintiff  employed 
one  Joseph  Dodson,  a  sugar  broker,  to  purchase  for  him  one  hundred 
tons  of  crushed  sugar,  and  that  Dodson  contracted  for  the  purchase 
through  another  broker  named  Plaxton,  who,  on  the  7th  of  that  month, 
delivered  to  the  defendants  the  following  sold-note : — 

"London,  7tli  July,  1846. 

"  To  my  principal, — Sold  for  Messrs.  Wackerbarths  &  Coling,  one  hun- 
dred tons  of  crushed  sugar  (as  per  sample),  in  hogsheads,  at  40/.  per  ton, 
free  on  board,  to  be  shipped  within  the  prompt,  and  paid  for  on  delivery,  in 

(a)  29  Car.  2,  c.  3. 
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cash, — the  sellers  allowing  discoant  at  the  rate  of  4Z.  per  cent,  per  annum 
for  the  unexpired  term  of  two  months/* 

Dodson  did  not  deliver  a  bought-note  to  the  plaintiff  until  the  10th  of 
July,  when  he,  by  the  direction  of  the  *plaintiff,  wrote  at  the  foot  ^  . 
of  the  note  the  words  "  of  their  own  manufacture,"  with  an  asterisk  ^ 
before  them,  placing  a  corresponding  asterisk  after  the  word  *' sample," 
in  the  body  of  the  note,  and  within  the  parenthesis.  No  samples  were 
produced  at  the  time  the  contract  was  made,  but  the  plaintiff  had  had 
samples  a  few  days  before  the  7th  of  July,  and  also  a  day  or  two  after 
the  10th,  all  of  which  were  of  the  defendants'  manufacture.  There  was 
evidence  to  show  that  the  sugars  of  the  several  makers  were  not  to  be 
distinguished. 

On  the  part  of  the  defendants,  it  was  objected  that  this  unauthorised 
alteration  of  the  bought-note  by  the  plaintiff,  avoided  the  contract. 

The  learned  judge,  however,  ruled  that  the  alteration  was  an  immate- 
rial one,  and  did  not  vitiate  the  contract,  inasmuch  as  the  added  words 
in  no  respect  varied  the  rights  and  duties  of  the  parties. 

A  verdict  was  found  for  the  plaintiff,  damages  250/.,  and  leave  was 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them  on  the 
issue  on  the  fifth  plea,  if  the  court  should  be  of  opinion  that  the  alteration 
was  material. 

Talfaurd^  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants  on  the  fifth  issue,  or  for  a  new 
trial  on  the  ground  of  misdirection. 

Channelly  Serjt.,  and  Peacock^  now  showed  cause.  In  order  to  entitle 
them  to  a  verdict  upon  the  fifth  issue,  the  defendants  were  bound  to 
establish, — ^first,  that  an  alteration  had  in  fact  been  made  in  the  contract ; 
secondly,  that  that  alteration  was  a  material  and  substantial  one;  t^oirdiy, 
that  the  alteration  was  to  the  effect  alleged  in  the  plea. 

The  subscription  of  the  words  "of  their  own  manufacture,"  Y.df.  amerc 
memorandum  made  by  the  ^plaintiff  to  assist  his  own  memory,  and 
not  an  alteration  oF  the  contract.  They  would  have  been  intro- 
duced into  the  body  of  the  note,  if  they  had  been  designed  to  vary  tho 
contract,  and  the  same  words  would  have  been  inserced  in  the  bought- 
note  in  the  hands  of  the  defendants.  The  contract  is  formed  by  the  two 
notes :  if  there  is  any  variance  between  them,  there  is  no  contract  at  all : 
ThnTitimy.  KempsteVy  1  Marsh,  856.  [Maulb,  J.  The  mark  of  refer- 
ence in  the  body  of  the  contract  seems  to  me  to  draw  to  it  the  added 
words.     It  clearly  was  an  alteration.] 

Assuming,  then,  that  the  contract  was  altered,  was  that  alteration  a  ma- 
terial one  ?  The  plea  is  founded  on  the  case  of  Powell  v.  Divett^  15  'East, 
29,  where  it  was  held  that  a  material  alteration  in  a  bought-note,  made  by 
the  broker,  after  the  bargain  made,  at  the  instance  of  the  seller,  without 
the  consent  of  the  purchaser,  annuls  the  instrument,  so  as  to  preclude 
the  seller  from  recovering  upon  the  contract  evidenced  by  the  instrument 
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fio  altered  by  him.  The  contract  in  that  case,  was  for  the  sale  of  a  quan- 
tity of  wool;  and  the  alteration  consisted  of  the  insertion  of  these 
words, — '^  Such  parts  as  may  be  damaged,  to  be  taken  at  such  allowance 
as  shall  be  settled  by  two  experienced  brokers."  Lord  Ellej^borocoh 
said:  "The  only  evidence  of  tl^e  contract,  was,  an  instrument,  the  effect 
of  which  was  destroyed,  according  to  the  case  of  Master  v.  Miller^  4  T. 
R.  820,(a)  by  the  fraudulent  interpolation  procured  by  the  plaintiffs' 
own  act.  Whatever  rights  the  defendants  may  have  under  their  part  of 
the  contract,  the  plaintiffs  can  claim  none  from  theirs,  which  they  have 
vitiated  by  their  own  fraud."  And  Le  Blanc,  J.,  added :  "  The  altera- 
tion having  been  made  by  the  plaintiffs  themselves,  in  a  material  part, 
ni^oo-y  this  case  •falls  precisely  within  the  doctrine  laid  down  in  Master 
V.  Milkr,  which  decision  was  not  confined  to  negotiable  instru- 
ments." In  Cumming  v.  Roebuck^  Holt,  N.  P.  C.  172,  the  alteration 
was  a  material  one.  So  also  were  the  alterations  in  Grant  v.  Fletcher, 
6  B.  &  C.  436,  8  D.  &  R.  59,  and  Davidson  v.  Cooper,  11  M.  &  W.  778. 
[V.  Williams,  J.  The  old  rule  laid  down  in  Pigot's  case,  11  Co.  Rep. 
27  a,  was,  that,  where  a  deed  is  altered  in  a  material  point,  whether  by 
the  plaintiff  himself,  or  by  a  stranger,  without  his  privity,  the  deed  is 
void ;  but  that,  if  the  alteration  be  made  by  the  obligee  himself,  although 
immaterial^  it  avoids  the  deed.  It  is  so  laid  down  in  Shep.  Touchst. 
68,  69.]  That  was  the  rule  in  the  case  of  a  deed.  [Maule,  J.  Have 
you  met  with  any  case  in  which  it  has  been  held  that  a  contract,  not 
under  seal,  is  not  avoided  by  an  alteration  by  a  party  in  a  material  part?] 
No  such  case  has  been  found.  [Maule,  J.  Can  any  good  reason  be 
assigned  for  not  applying  the  rule  in  PigoVs  case  to  an  instrument  like 
this  ?]  Pigofs  case,  as  to  this  point,  has  been  overruled  in  thd  Irish 
courts,  in  the  case  of  Svnney  v.  Barry,  Jones,  Rep.  104.  The  mate- 
riality of  the  alteration  depends  upon  the  meaning  of  the  words  ^'  as  per 
sample."  Certainly  the  contract,  as  altered,  did  not  amount  to  a  war- 
ranty that  the  bulk  should  be  of  the  defendants*  manufacture.  And 
clearly  no  new  or  more  onerous  duty,  was  cast  upon  the  defendants  by  a 
representation  that  the  sample  was  of  their  manufacture.  One  who  sells 
wheat  by  sample,  does  not  warrant  that  the  bulk  is  of  the  growth  of  the 
same  particular  field  or  farm ;  his  contract  would  be  performed  by  the 
delivery  of  an  article  corresponding  in  quality  with  the  sample.  The 
legal  effect  of  the  contract,  therefore,  is  in  no  degree  varied  by  the  alte- 
ration. [Wilde,  C.  J.  It  is  quite  clear  that  the  plaintiff  did  not  so 
understand  the  contract,  or  he  would  not  have  introduced  the  words  in 
*1871  *4^®^^^^^'  Maule,  J.  It  is  difficult  to  say  that  the  alteration 
^  does  not  interpolate  at  least  a  representation  that  the  sample  was 
of  the  defendants'  manufacture :  and,  that  being  so,  may  not  the  altera- 

(a)  It  was  there  held,  that  an  alteration  of  the  date  of  a  bill  of  exchange,  whereby  the  pay* 
menl  would  be  accelerated,  avoids  the  instrument ;  and  that  no  action  can  be  afterwards  brough* 
upon  such  title,  even  by  an  innocent  holder  for  a  valuable  conaideration. 
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tion  in  some  circumstances,  be  material  ?]  In  Sanderson  v.  Symondn^ 
1  Brod.  k  B.  426,  4  J.  B.  Moore,  42,  a  vessel  was  insured  from  Liverpool 
to  Africa  and  during  her  stay  there,  and  back,  with  liberty  to  sell,  barter, 
exchange,  load,  and  reload  goods.  After  the  execution  of  the  policy, 
the  assured  inserted  the  words  '^and  trade''  in  the  policy,  without  the 
consent  of  the  defendant  (one  of  the  underwriters),  although  others  of 
them  had  assented  thereto :  and  it  was  held  to  be  an  immaterial  altera- 
tion, inasmuch  as  the  ship  had  liberty  to  trade  without  the  introduction 
of  those  words. 

At  all  events,  there  is  no  such  alteration  as  that  alleged  in  the  fifth 
plea,  viz.  by  inserting  in  the  agreement  certain  words  to  the  purport  and 
effect  that  the  sugars  mentioned  in  the  agreement,  were  to  be  of  the 
manufacture  of  the  defendants.  There  is,  therefore,  a  clear  variance ; 
and  it  is  not  the  less  fatal  because  laid  under  a  videlicet. 

Talfourdj  Serjt.,  and  Cleasby^  in  support  of  the  rule.  It  was  never 
doubted  at  the  trial  that  there  had  been  an  alteration  in  the  contract : 
the  only  question  raised  was,  whether  it  was  material  or  not.  This  is  a 
document  which  is  essential  to  take  the  case  out  of  the  statute  of  frauds: 
the  alteration  introduces  all  the  evils  the  statute  intended  to  shut  out. 
All  the  law,  from  Ptgot*^  case  downwards,  proceeds  upon  the  breach  of 
duty  in  the  party  who  mutilates  the  deed.  The  law  has  thought  fit 
to  impose  it  as  a  penalty  upon  him,  that  he  shall  not  be  permitted  to  set 
up  a  written  instrument  with  which  he  has  tampered.  The  second  reso- 
lution in  Pigot'%  case  is — ''  that,  when  any  deed  is  altered  in  a  point 
materialy  *by  the  plaintiff  himself,  or  by  any  stranger,  without  rv-ioo 
the  privity  of  the  obligee,  be  it  by  interlineation,  addition,  rasing,  ^ 
or  by  drawing  a  pen  through  a  line,  or  through  the  midst  of  any  mate- 
rial word,  that  the  deed  thereby  becomes  void :  as,  if  a  bond  is  to  be 
made  to  the  sheriff  for  appearance,  &c.,  and  in  the  bond  the  sheriff's 
name  is  omitted,  and,  after  the  delivery  thereof,  his  name  is  interlined, 
either  by  the  obligee  or  a  stranger,  without  his  privity^  the  deed  is  void : 
80,  if  one  makes  a  bond  of  10/.,  and,  after  the  sealing  of  it,  another  107. 
is  added,  which  makes  it  20/.,  the  deed  is  void :  so,  if  a  bond  is  rased, 
by  which  the  first  word  cannot  be  seen,  or  if  it  is  drawn  with  a  pen  and 
ink  through  the  word,  although  the  first  word  is  legible,  yet  the  deed  is 
Toid,  and  shall  never  make  an  issue,  whether  it  was  in  any  of  these 
cases  altered  by  the  obligee  himself,  or  by  a  stranger,  without  his  privity. 
So,  if  the  obligee  himeelf  altered  the  deed,  by  any  of  the  said  ways, 
although  it  is  in  words  not  material^  yet  the  deed  is  void :  but,  if  a 
stranger,  without  his  privity,  alters  the  deed,  by  any  of  the  said  ways, 
in  any  point  not  material,  it  shall  not  avoid  the  deed."  Lord  Denman, 
in  delivering  the  judgment  of  the  Exchequer  Chamber,  in  Davidson  v. 
Cooper,  IS  M.  k  W.  343,  speaking  of  this  resolution,  says :  "  The  strict- 
ness of  the  rule  on  this  subject,  as  laid  down  in  Pigofs  case,  can  only 
be  explained  on  the  principle  that  a  party  who  has  the  custody  of  an 

l2 
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instrament  made  for  his  benefit,  is  bound  to  preserve  it  in  its  original 
state.  It  is  highly  important,  for  preserving  the  purity  of  legal  instru- 
ments, that  this  principle  should  be  borne  in  mind,  and  the  rule  adhered 
to.  The  party  who  may  suffer  has  no  right  to  complain,  since  there 
cannot  be  any  alteration  except  through  fraud  or  laches  on  his  part.  To 
*18Q1  ^^y  ^       Pigofs  case  has  been  overruled,  is  a  mistake:  on  '*'the 

■^  contrary,  it  has  been  extended ;  the  authorities  establishing,  as 
common  sense  requires,  that  the  alteration  of  an  unsealed  paper,  vitiates 
it.'*  No  case  is  to  be  found  at  all  trenching  upon  this  principle,  except 
that  of  Sanderson  v.  Symands.  Neither  does  that,  when  carefully  looked 
at.  That  was  the  case  of  a  policy,  in  which  words  were  conditionally 
inserted,  subject  to  the  assent  of  the  several  underwriters.  In  Lang- 
horn  V.  Cologan^  4  Tautit.  880,  the  insertion  of  a  subject-matter  of 
insurance,  after  the  execution  of  the  policy,  was  held  to  avoid  the 
instrument,  except  as  to  those  of  the  underwriters  who  had  assented  to 
it.  [Maule,  J.  It  may  be  that  the  several  and  distinct  nature  of  a 
policy  of  insurance,  rebuts  the  inference  of  fraud  that  would  arise  from 
an  alteration  of  an  instrument  of  a  different  nature.]  Probably  that 
may  be  one  ground  for  distinguishing  policies  of  insurance  from  other 
instruments.  [Wilde,  G.  J.  In  Langhom  v.  OologaUy  the  action  was 
brought  upon  the  policy  in  its  altered  state,  against  one  who  had  not 
entered  into  the  contract  with  which  he  was  charged.  It  hardly  needed 
a  decision,  that,  under  such  circumstances,  no  liability  could  arise.]  In 
Campbell  v.  Christie^  2  Stark.  N.  P.  C.  64,  a  policy  of  insurance  from 
Calmar  to  Portsmouth  was  altered,  with  the  consent  of  some  of  the 
underwriters,  by  inserting  the  words  "  or  Weymouth,"  after  Portsmouth ; 
and  it  was  held,  that  the  plaintiff  could  not  recover  on  the  altered 
policy  against  an  underwriter  who  was  ignorant  of  the  alteration  at  the 
time  it  was  made,  even  although,  upon  being  informed  of  the  alteration, 
he  said  that  he  would  not  take  advantage  of  it.  Lord  Abinoer,  in 
Davidson  v.  Cooper^  11  M.  &  W.  802,  says :  "  We  may  add,  that  the 
doctrine  of  Pigofs  case  has  been  applied  to  policies  of  assurance, 
m\Q(f[  though  its  operation  *has  been,  it  may  be  said,  eluded,  by  con- 

•^  sidering  a  policy  as  a  peculiar  instrument,  embracing  several 
contracts  with  different  individuals.  The  case  has  not  been  distinguished 
on  the  ground  that  the  doctrine  was  limited  to  deeds  and  instruments  of 
a  similar  character, — such  as  bills  of  exchange  and  promissory  notes.*' 
[Mauls,  J.  I  do  not  understand  it  to  be  argued  that  the  inserted 
words  applied  to  the  bulk  of  the  sugar.  My  brother  Erle  must  ha\  e 
considered  that  they  applied  to  the  sample  only;  otherwise  he  would  not 
have  held  the  alteration  to  be  immaterial.]  An  alteration  that,  in  any 
degree,  affects  the  mode  of  execution  of  the  contract,  must  be  material. 
Wilde,  G.  J.  I  am  of  opinion  that  the  substance  of  the  fifth  plea  in 
this  case  was  proved,  viz,  that,  after  the  making  of  the  contract  declared 
on,  it  was,  without  the  defendants'  assent,  altered  by  the  plaintiff  in  a 
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tnaterial  particular.  The  words  "of  their  own  mamifactiire/*  though 
written  at  the  bottom  of  the  paper  containing  the  contract,  must  be  read 
as  introduced  into  the  body  of  it,  at  the  place  where  the  asterisk  is 
inserted.  A  question  may  arise  as  to  whether  those  words  were  intended 
to  apply  to  the  bulk,  or  were  only  descriptive  of  the  sample.  But  it 
appears  to  me  that,  whether  they  were  intended  to  apply  to  the  one  or 
to  the  other,  the  effect  is,  to  avoid  the  contract.  I  am  inclined  to  read 
those  words  as  applicable  to  the  bulk :  but  I  am  quite  content  to  assume 
that  they  were  intended  to  describe  the  sample  only ;  their  effect  still  is^ 
to  change  the  whole  effect  and  operation  of  the  contract.  The  learned 
judge  who  presided  at  the  trial,  expressed  an  opinion  that  the  alteration 
was  not  material,  because  it  did  not  vary  the  duty  of  the  sellers,  that  is, 
did  not  impose  upon  them  the  duty  of  delivering  an  article  different 
from  that  which  they  had  contracted  to  deliver.  That  opinion,  of  course, 
rested  upon  the  footing  that  the  interpolated  '*'words  were  re-  r«igi 
stricted  to  the  sample.  But,  assuming  that  the  alteration  does 
not  vary  the  duty  of  the  sellers,  it  may  still  alter  the  situation  and 
the  rights  of  the  parties.  It  may  well  be,  that  it  might  be  important  to 
the  buyer  that  the  sample  should  be  of  Messrs.  Wackerbarth*B  manufac- 
ture. That  he  deemed  that  material,  is  quite  clear.  Would  he  not  have 
had  a  right  to  complain  if  the  sample  had  turned  out  not  to  have  been 
of  their  manufacture,  notwithstanding  it  had  been  equal  in  quality  with 
sugars  of  their  manufacture  ?  Might  not  the  buyer  have  had  an  action 
for  breach  of  warranty,  or  for  misrepresentation  ?  If  it  could  affect  the 
buyer's  rights  in  any  respect,  the  alteration  will  equally  avoid  the  con- 
tract, though,  in  other  respects,  it  leaves  the  duty  to  be  performed  by 
the  sellers,  unchanged.  Under  the  contract,  as  altered,  the  defendants 
had  two  duties  to  perform,  —  the  one,  that  the  sample  was  of  their 
manufacture, — the  other,  that  the  bulk  should  be  equal  in  quality  with 
the  sample.  It  seems  to  me,  therefore,  that  the  alteration  might  be 
very  material,  and  that  it  consequently  avoided  the  contract. 

The  plea  seeks  to  avoid  the  contract  on  the  ground  of  an  unauthorised 
alteration  by  the  plaintiff  in  a  material  particular.  It  is  unnecessary  to 
deal  further  with  the  plea  than  to  see  whether  or  not  it  is  substantially 
proved, — which  I  think  it  was.  But  then  it  is  said  that  the  plea  sets 
out  an  alteration  in  a  particular  that  is  not  established.  Assuming  that 
to  be  so, — though  I  am  by  no  means  prepared  to  admit  it, — enough,  I 
think,  was  proved  to  establish  a  good  defence.  If  it  were  necessary  that 
the  entire  plea  should  be  proved,  the  objection  of  variance  should  have 
been  taken  at  nisi  prius.  The  only  question,  however,  that  was  there 
discussed,  was,  as  to  the  materiality  of  the  alteration.  If  the  objection 
had  been  pointedly  urged  on  that  occasion,  it  might  have  been  obviated 
by  an  application  to  the  judge  to  amend.  I  therefore  think  that  r^^go 
that  objection  is  not  *open  to  the  plaintiff  now.     A  sufiBcient  '- 
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defence  having  been  clearly  established,  the  defendants  are,  in  my  judg- 
ment, entitled  to  have  a  verdict  entered  for  them  upon  this  plea. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  first  question  to  be 
considered,  is,  what  is  the  meaning  of  the  contract,  as  altered  ?  Some 
doubt  has  arisen  whether  the  words  inserted  by  the  plaintiff  in  the  boughi- 
note,  should  be  referred  to  the  words  "  crushed  sugar,"  or  to  the  words 
"  as  per  sample.'*  But,  upon  consideration,  I  think  they  must  be  taken 
to  refer  to  the  sample.  The  words  "  as  per  sample,"  and  the  mark  of 
reference  to  the  added  words  "  of  their  own  manufacture,"  are  both, 
within  the  parenthesis :  and  the  strict  grammatical  construction  would 
refer  them  to  the  immediate  antecedent.  It  is  true,  that,  speculating 
upon  probabilities,  one  would  think,  that,  when  speaking  of  the  manu- 
facture, the  party  would  intend  the  bulk.  But  I  do  not  think  we  havv> 
any  right  to  speculate  at  all,  when  we  are  called  upon  to  put  a  legal  con* 
struction  on  a  written  instrument.  In  my  judgment,  therefore,  the 
alteration  in  the  contract  imports  into  it  a  statement  or  warranty  that 
the  samples  were  of  the  defendants'  own  manufacture.  It  is  quite  true  that 
this  may  operate  no  alteration  in  the  duty  of  the  sellers.  But,  although 
it  may  not  have  the  effect  of  extending  their  duty,  it  is  a  variation  of  the 
representation  accompanying  the  contract;  and  might  be  material  in 
some  states  of  circumstances  that  might  have  arisen.  The  fifth  plea, 
then,  was  proved  in  all  respects,  except  in  the  allegation  of  the  particu- 
lar purport  and  effect  of  the  alteration.  That,  however,  is  a  variance 
that  was  not  made  ground  of  objection  at  the  trial.  The  only  objection 
was,  that  the  plea  was  not  proved,  because  the  alteration,  whatever  its 
effect,  was  an  immaterial  one.  Had  the  specific  objection  been  taken  then, 
the  defendants  mig&t  have  asked  for  an  amendment.  The  agreement 
^  Q^-  the  parties  entered  into  at  nisi  prius  was,  that  a  verdict  ^should 
-'  be  entered  for  the  defendants,  if  the  court  should  be  of  opinion 
that  the  alteration  was  material. 

Maule,  J.  I  also  think  the  alteration  of  the  contract  in  this  case 
was  a  material  one :  and  I  agree  with  the  lord  chief  justice,  that  it  is 
unnecessary  for  us  to  determine  whether  such  alteration  had  reference 
to  the  bulk  or  to  the  sample  only.  I  am  rather  disposed  to  agree  with  my 
brother  Goltman,  that  the  position  of  the  mark  of  reference,  shows  that 
the  additional  words  are  to  be  read  in  connexion  with  those  within  the 
parenthesis,  and  that,  if  it  had  been  intended  that  they  should  apply  to 
the  bulk,  it  would  have  been  more  natural  to  place  the  reference  to  them 
before  the  parenthesis.  In  either  view,  the  alteration  is  a  material  one, 
and  the  plea  proved  in  substance.  I  apprehend  it  to  be  quite  clear  that 
an  alteration  vitiates  a  written  instrument,  where  it  is  in  a  material  part ; 
and  that  it  is  no  answer  to  the  objection  to  say  that  the  alteration  is  not 
made  in  respect  of  the  duty,  of  the  breach  of  which  the  plaintiff  com- 
plains. It  would  be  easy  to  conceive  a  state  of  circumstances  in  which 
the  presence  or  absence  of  the  interpolated  words  might  make  a  very 
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material  difference  in  the  situation  of  the  parties.  The  plaintiff  has 
v.ltered  the  contract  so  as  to  introduce  into  it  at  least  a  representation 
that  the  sample  was  of  the  defendants'  manufacture.  If  he  should  sue 
or  be  sued  upon  the  contract,  it  might  be  very  material  to  him  to  show 
that  the  sample  was  represented  to  be  of  the  defendants'  manufacture. 
If,  by  virtue  of  the  insertion  of  the  words,  the  instrument  would  have  a 
new  and  a  different  operation  from  that  which  it  originally  had,  the  altera- 
tion does  not  become  the  less  material  because  in  certain  conceivable  cir- 
cumstances it  might  be  unimportant.  To  hold  this  not  to  be  such  an 
alteration  as  avoids  the  contract,  would  be  to  give  a  degree  of  narrow- 
ness to  the  rule,  that  is  inconsistent  with  Ptgofs  case. 

*With  respect  to  the  variance  between  the  construction  which  r^-igi 
I  am  disposed  to  put  upon  the  contract,  and  the  sense  which  is 
given  to  it  in  the  plea, — I  think  the  plea  would  have  been  sufficient  if  it 
had  omitted  the  matter  that  follows  the  videlicet.  1  am  disposed  to  think 
that  matter  which  is  unnecessarily  alleged  in  a  plea,  may  be  disregarded 
in  proof.(a)  And,  if  that  were  not  so,  I  concur  with  the  lord  chief  jus- 
tice, and  my  brother  Goltman,  in  thinking,  that,  as  the  objection  was 
not  taken  at  the  trial,  it  is  too  late  to  urge  it  now.  This  is  precisely  the 
kind  of  case  to  which  the  power  of  amendment  was  intended  to  apply. 
Before  the  new  rules,  there  would,  no  doubt,  have  been  two  counts.  I 
am  disposed  to  think,  that,  since  the  new  rules,  the  allegation  might 
have  been  in  the  aUemfUive. 

V.  Williams,  J.  I  am  of  the  same  opinion.  The  doctrine  of  Pigot'% 
ease,  as  to  alterations  in  deeds,  has  since  been  extended  to  all  instru- 
ments comprehending  words  of  contract.  I  think  the  alteration  in  this 
contract  is  material,  and  fatal  to  its  validity,  and  that  the  plea  was  sub- 
stantially proved. 

I  also  agree  with  the  rest  of  the  court  in  thinking,  that,  the  objection 
as  to  the  variance  not  having  been  taken  at  the  trial,  it  would  be 
extremely  wrong  to  allow  it  to  be  taken  now,  when  the  point  reserved  is 
decided  in  favour  of  the  defendants.  Rule  absolute.(i) 

(a)  Vide  King  v.  Norman,  4  Man.,  Gr.  &  S.  884,  896 ;  1  Wmt.  Saund.  346,  n.  (2);  2  Wms. 
Stand.  63  b,  n.  (1) ;  63  c;  206,  n.  (22). 

(6;  The  object  of  the  buyer  in  altering  the  sold-note,  would  seem  to  have  been,  to  mise  an 
implied  warranty  that  the  bulk  should  be  of  the  defendants*  manufacture,  from  an  express  rep- 
resentation that  the  sample  was  so.  The  buyer  probably  thought  that  he  bad  secured  this 
object  by  obtaining  the  aasent  of  the  broker,  treating  him  as  the  agent  of  the  sellers,  which 
he,  no  doubt,  bad  once  been :  he  never  had  authority  to  make  a  second  contract  between  the 
parties,  by  altering  the  terms  of  the  first.  The  plaintiff  originally  declared  upon  the  contriv** 
in  its  altered  form. 
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*195]  •HUMBLESTONE  v.  WELHAM.    Nov.  28. 

The  defendant,  appearing  and  consenting  io  an  order  for  a  writ  to  try  the  Utme  (two 
being  joined),  was  held  to  be  estopped  from  moving  to  set  aside  the  writ,  which  directed 
the  sheriff  to  try  '*  the  iM»ut»"  although  he  objected  at  the  trial,  that  the  writ  was  not 
warranted  by  the  order. 

Indebitatus  assumpsit.     Pleas,  non  assnmpsity  and  payment. 

On  the  15th  of  January  last,  an  order  was  made  by  a  judge  at  chambers, 
upon  the  appearance,  and  by  the  consent,  of  both  parties,  for  a  writ  of 
trial.  The  order  was,  to  try  the  isaite  joined  between  the  parties :  the 
writ  directed  the  sherififto  try  the  issites. 

The  cause  was  tried  on  Thursday,  the  18th  instant,  the  defendant's 
attorney  attending,  and  Objecting,  before  the  jury  were  sworn,  that,  by 
reason  of  the  irregularity,  the  undersherifif  had  no  jurisdiction.  A  ver- 
dict having  been  found  for  the  plaintiff,  damages  19/., 

BaU  new  moved  to  set  aside  the  writ  of  trial.  Tower$  v.  Turnery 
4  D.  &  L.  177,  is  an  authority  to  show  that  this  is  an  irregularity^ 
and  the  trial  a  nullity;  although,  in  that  case,  as  the  objection  had 
not  been  taken  before  the  undersheriff,  the  court  held  it  to  be  waived. 
[Maulb,  J.  The  writ  of  trial  is  right,  though  the  order  may  have  been 
irregular :  but  that  is  waived  by  the  lapse  of  time.]  The  writ  is  not 
warranted  by  the  order,  from  which  alone  it  derives  its  efficacy.  [Wildb, 
C.  J.  When  the  judge's  order  was  served,  the  defendant  had  notice  that 
it  directed  a  writ  to  issue  to  try  the  %»9ue  joined  between  the  parties: 
and,  when  he  received  notice  of  trial,  he  became  aware  of  the  variance 
between  the  order  and  the  writ.  He  should  at  once  have  returned  the 
notice.]    The  defendant  has  sworn  to  merits. 


•' 


196] 


*WiLDE,  G.  J.     I  am  of  opinion  that  there  ought  to  be  no  rule 


in  this  case.  It  appears  that  a  summons  was  taken  out  upon 
which  the  plaintiff  was  not  entitled  to  an  order ;  but  that  the  defendant 
appeared  and  consented  to  an  order  for  the  issuing  of  a  writ  of  trial. 
The  order  was,  for  a  writ  to  try  the  issue  joined.  How  did  the  parties 
understand  that  ?  Why,  clearly  that  it  was  for  the  trial  of  all  the*  issues 
joined  in  the  cause.  The  irregularity  was  created  by  that  to  which  the 
defendant  was  a  consenting  party.  The  parties  went  down  to  trial  upon 
a  writ  that  was  in  all  respects  correct.  The  defendant  had  no  more 
information  at  the  trial  than  he  possessed  before  he  went  down.  I  think 
it  is  too  late  for  him  now  to  urge  the  objection  that  the  writ  was  not 
warranted  by  the  order ;  and  that  justice  will  be  best  administered  by 
holding  a  strict  hand  over  these  subtleties. 
The  rest  of  the  com*t  concurring,  Rule  refused. 
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CAMPBELL  t;.  SMART  and  Another.     Nov.  28. 

Tlie  court  refused  to  allow  the  dates  of  writs  of  summons  to  be  altered,  for  the  purpose  of  pre- 
venting the  plaintiff's  claim  from  being  barred  by  the  statute  of  limitations. 

A  WRIT  of  summons  issued  against  the  above  defendants  on  the  11th 
of  January  last,  for  the  purpose  of  saving  the  statute  of  limitations,  and 
was  returned  non  est  inventus  on  the  9th  of  June.  On  the  last-mentioned 
day,  a  second  writ  issued  for  the  purpose  of  continuing  the  first  writ* 
The  second  writ  expired  on  Sunday,  the  7th  instant.  .  On  Monday,  the 
8th,  the  plaintifi^s  attorney  attended  for  the  purpose  of  issuing  a  third 
writ,  when  he  discovered  that  he  was  too  late.  Upon  an  affidavit  of  the 
facts,  and  alleging,  that  the  first  writ  would  have  been  in  time  had  it 
issued  on  the  18th  of  ^January,  and  that  unless  the  court  would  rm\m 
grant  the  relief  prayed,  the  plaintiff  would  be  barred  of  his  claim  ^ 
by  the  statute  of  limitations, 

Dotffling,  Serjt.,  moved  that  the  date  of  the  first  writ  might  be  altered 
to  the  18th  of  January,  and  that  corresponding  alterations  might  be 
made  in  the  subsequent  writs.  [Wilde,  C.  J.  The  12th  section  of  the 
2  W.  4,  c.  39,  expressly  enacts  that  "  every  writ  issued  by  authority  of 
this  act,  shall  bear  date  on  the  day  on  which  the  same  shall  be  issued." 
What  authority  have  we  to  make  the  amendment  now  asked  ?]  The 
courts  have,  on  several  occasions,  allowed  the  writ  to  be  amended.  In 
Eccles  V.  CoU^  8  M.  &  W.  537,  a  writ  of  summons  was  amended,  by 
altering  it  from  debt  to  assumpsit^  more  than  six  months  after  it  was 
issued,  upon  an  affidavit  stating  that  no  fresh  writ  could  issue,  by  reason 
of  the  statute  of  limitations.  So,  in  Williams  v.  Williams^  10  M.  &  W. 
476,  indorsements  of  the  day  of  the  return,  &c.,  were  allowed.  [Maule, 
J.  According,  and  not,  as  here,  contrary  to,  the  truth.]  In  Lakin  v. 
Watsauy  C.  k  M.  685,  and  Brown  v.  Fullertony  18  M.  k  W.  556,  2  D.  & 
L.  251,  the  name  of  a  plaintiff  was  allowed  to  be  added.  [Maule,  J. 
The  10th  section  of  the  2  W.  4,  c.  39,  enacts  ^'  that  no  writ  issued  by 
authority  of  this  act,  shall  be  in  force  for  more  than  four  calendar 
months  from  the  day  of  the  date  thereof,  including  the  day  of  such 
date ;  but  every  writ  of  summons  and  capias  may  be  continued  by  alias 
and  pluries,  as  the  case  may  require,  if  any  defendant  therein  named 
may  not  have  been  arrested  or  ferved  therewith:  provided  always,  that 
no  first  writ  shall  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action  *may  be  r^ngo 
limited,  unless  the  defendant  shall  have  been  arrested  thereon, 
or  served  therewith,  or  proceedings  to  or  towards  outlawry  shall  be  had 
thereupon,  or  unless  such  writ,  and  every  writ  (if  any)  issued  in  continu- 
ation of  a  preceding  writ,  shall  be  returned  non  est  inventus^  and  entered 
of  record,  within  one  calendar  month  next  after  the  expiration  thereof, 
including  the  day  of  such  expiration,  and  unless  every  writ  issued  in 
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continuation  of  a  preceding  writ,  shall  be  issued  within  one  such  calenda 
month  after  the  expiration  of  the  preceding  writ,  and  shall  contain  ^ 
memorandum  indorsed  thereon,  or  subscribed  thereto,  specifying  the  day 
of  the  date  of  the  first  writ  and  return, — to  be  made  in  bailable  process, 
by  the  sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or  hii 
successor  in  office,  and,  in  process  not  bailable,  by  the  plaintiff  or  hi% 
attorney  suing  out  the  same,  as  the  case  may  be."  The  amendment  of 
the  indorsement  seems  to  be  a  violation  of  the  statute.  [Wilde,  C.  J. 
It  would  equally  seem  to  be  a  violation  of  the  statute  so  to  alter  a  writ 
issued  against  one  defendant  as  to  make  it  appear  as  if  it  had  originally 
been  issued  against  two.  The  court  of  Queen's  Bench,  in  Roberts  v. 
BaUy  6  Ad.  k  E.  778,  declined  to  act  upon  Lahin  v.  WaUon.  It  strikeii 
me  that  Roberts  v.  Bate  is  the  better  decision  of  the  two.]  In  Cfulver^ 
well  V.  Ntigee,  15  M.  &  W.  659,  4  D.  &  L.  30,  the  court  of  Exchequer 
permitted  alias  and  pluries  writs  of  summons  to  be  amended,  by  indorsing 
thereon  the  day  of  the  date  of  the  first  writ  of  summons,  and  of  the  return 
thereto,  in  order  to  save  the  statute  of  limitations,  notwithstanding  the  2 
W.  4,  c.  39,  s.  10.  Pollock,  C.  B.,  there  said :  "  The  question  in  this  case 
really  is,  whether  the  authority  of  the  court  to  amend  its  own  records, 
is  put  an  end  to  by  the  uniformity-of-process  act.  We  are  all  of  opinion 
♦1Q<)1  **^**  ^*  ^^  ^^^'  ^^®  power  of  amendment  is  inherent  in  the 
■*  court,  wherever  there  is  anything  to  amend  by."  And  Alder- 
BON,  B.,  said:  "Soon  after  the  passing  of  the  uniformity-of-process 
act,  the  courts  held  that  they  had  no  power  to  amend  writs  under  that 
statute ;  but  the  evil  of  refusing  an  amendment,  in  the  case  of  the  sta* 
tute  of  limitations,  convinced  us  that  we  had  come  to  an  improvident 
resolution,  and  we  found  it  necessary  to  retrace  our  steps.  We  amend, 
therefore,  in  certain  cases,  where  we  can  see,  from  our  own  records, 
what  is  the  amendment  that  ought  to  be  made."  So,  here,  the  amend- 
ment prayed  is  within  the  power  of  the  court,  independently  of  the 
uniformity-of-process  act. 

Wilde.  C.  J.  My  present  impression  is,  that  we  have  no  authority 
to  do  that  which  is  asked,  and  which  certainly  goes  very  far  beyond 
what  any  of  the  cases  cited  would  warrant.  We  are,  in  effect,  called 
upon  to  permit  an  amendment  in  a  particular  that  is  within  the  express 
and  positive  prohibition  of  the  statute.  The  2  W.  4,  c.  39,  s.  12,  says 
that  every  writ  issued  by  authority  of  that  act  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued.  Here,  the  plaintiff  seeks  to  have 
the  date  of  his  several  writs  altered,  in  order  to  make  it  appear  that  they 
were  issued  otherwise  than  the  fact  warrants.  I  think  it  cannot  be  done. 
But,  aa  we  are  told  that  the  plaintiff's  claim  will  be  absolutely  barred, 
unless  the  amendment  is  allowed,  we  will  look  further  into  the  authorities* 

CkLV.  adv.  vuU, 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court.  This  was  an 
application  for  leave  to  amend  two  writs  of  summons,  by  altering  their 
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dates  and  returns,  for  the  purpose  of  excluding  a  defence  arising  out  of  the 
statute  of  limitations.  It  appeared  to  the  court,  when  the  •motion  p^^AA 
was  made,  that  it  was  one  that  they  had  no  power  to  entertain.  ^ 
Several  cases,  however,  were  cited,  in  which  the  courts  had  permitted 
amendments  to  be  made  in  writs  of  summons,  and  some  for  the  express 
purpose  of  preventing  the  plaintiff's  claim  from  being  barred  by  the 
statute  of  limitations.  Being  anxious  to  assist  the  plaintiff,  and  to  pre- 
vent injustice,  we  took  time  to  look  more  deliberately  into  the  authorities. 
We  have  since  carefully  examined  all  the  cases  in  which  writs  have  been 
allowed  to  be  amended ;  and  we  find  none  that  is  applicable  to  the 
present.  The  uniformity-of-process  act  expressly  requires  every  writ 
issued  under  its  authority,  to  bear  date  on  the  day  on  which  it  shall  be 
issued.  We  are  asked  to  alter  the  date  of  the  first  writ,  by  making  it 
appear  to  have  been  issued  at  a  later  period.  What  is  the  ground  upon 
which  it  is  suggested  that  the  court  ought  so  to  deal  with  the  process,  in 
defiance  of  the  statute  ?  Because  it  is  said  the  plitintiff 's  claim  will 
otherwise  be  barred  by  the  statute  of  limitations.  It  was,  however,  the 
very  object  of  the  late  enactment,  that,  under  circumstances  like  these, 
the  defendant  should  have  the  benefit  of  that  statute.  We  are  asked  to 
allow  a  false  date  to  be  recorded,  for  the  purpose  of  excluding  the  defend* 
ant  from  a  defence  the  law  has  provided  for  him,  when  we  know  nothing 
whatever  of  the  merits-  It  is  enough  to  say,  that,  the  uniformity-of- 
process  act  having  directed  that  every  writ  shall  bear  a  true  date,  no 
sufficient  reason  has  been  assigned  for  altering  these  writs,  by  introducing 
a  false  date.  We  therefore  think  on  principle,  that  we  have  no  authority 
to  grant  the  application.  Rule  refused,  (a) 

*Dowling,  Serjt.,  afterwards  obtained  leave  to  enter  the  last  p^^-.^ 
writ,  of  the  day  on  which  it  was  first  offered^  viz.  the  8th  instant,   •- 
pursuant  to  the  case  of  M'Kellar  v.  Reddie^  6  Scott,  N.  R.  192 

(a)  See  the  cases  collected  in  a  note  to  Wood  v.  Hume,  4  D.  &  L.  136. 

See  also  GoodehUd  v.  Leadham,  1  Exch.  TOO,  where  Pollock,  C.  B.,  eays  that  "  the  estab. 
Ushed  practice  of  the  court  with  reference  to  amend ments  is  this, — that,  whatever  could  have 
been  done  belbre  the  uniforxnity-of-process  act  will  he  done  now.*'  And  Pakke,  B.,  adds: 
•*The  practice  of  the  court  is  settled  by  the  cases  of  Brown  v.  FullertoH,  13  M.  &  W.  556,  and 
Ckrutte  V.  Bdl,  16  M.  &.  W.  669.  It  must  not,  however,  l)c  taken  that  all  the  judges  were 
consulted  previously  to  those  decisions.  l*he  matter  underwent  great  discussion,  and  was  not 
finally  settled,  though  we  kid  down  a  rule  in  this  court  different  from  that  on  which  the 
majority  of  the  judges  were  disposed  to  act.  We  agreed  to  abide  by  that  rule,  and  not  to 
amend  process  except  in  two  cases,  that  is,  where  the  penalty  of  the  blunder  would  be  so  great 
as  to  amovnt  to  a  loss  of  the  entire  debt,  and  where  the  writ,  by  mistake,  varied  from  the 
prad[7e.    With  those  two  exceptions,  we  adhere  to  the  general  rule.** 


M 
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CATTLIN  V.  BARKER.    Nov.  23. 

A  witnees  called  ibr  the  plain  tiff,  in  answering  a  question  put  to  him  by  the  defendant's  counsel 
on  cross-examination,  added  a  statement  which  was  not  evidence,  and  of  which  the  judge  did 
not  make  a  note.  The  piaintiflT's  counsel  in  his  reply,  observing  upon  the  statement  so  made, 
was  interrupted  by  one  of  the  jury,  who  had  understood  the  statement  in  a  sense  opposite  to 
the  truth.  The  plaintiff's  counsel  thereupon  asked  the  judge  to  recall  the  witness,  in  order 
that  the  mistake  might  be  corrected.  The  judge  refused  to  do  so,  saying  that  the  statement 
was  not  evidence,  and  told  the  jury  that  they  must  not  take  it  into  their  consideration  :— 
Held,  that  the  decision  of  the  judge  was  correct;  and  that  the  possibilityof  the  jury's  having 
permitted  their  verdict  to  be  influenced  by  the  statement,  was  no  ground  for  a  new  trial. 

Assumpsit,  on  an  attorney's  bill.  Plea,  non  assumpsit.  The  cause 
was  tried  before  Cresswell,  J.,  at  the  last  sitting  in  Middlesex  in  this 
term. 

The  defendant,  an  advertising  agent  in  London,  having  a  demand 
against  The  Eastem-and-Northern-Counties-Junction-Railway  Company 
to  the  amount  of  1000^.,  actions  were,  in  May,  1846,  commenced  in  his 
jj^.^  _  name  against  two  of  the  members  of  the  provisional  *committee, 
-*  Thompson  and  Stead.  The  present  action  was  brought  to  recover 
the  costs  incurred  on  those  occasions.  The  defence  was,  that  these 
actions  had  been  brought  at  the  instance,  and  upon  the  retainer,  of  the 
company,  with  a  view  of  compelling  Thompson  and  Stead  to  contribute 
to  a  fund  for  the  liquidation  of  the  demands  against  the  company :  the 
defendant.  Barker,  having,  for  that  purpose,  been  introduced  to  the 
plaintiiT  by  the  company's  secretary. 

The  plaintiiT 's  managing  clerk,  who  was  called  to  prove  the  instructions 
given  by  the  defendant,  being  asked,  on  cross-examination,  whether  Mr. 
Cattlin  was  not  examined  as  a  witness  for  the  then  plaintiff  in  the  cause 
of  Barker  v.  Steady  replied  that  he  was,  but  added  that  "Mr.  Cattlin  on 
that  occasion  stated,  that  he  was  not  retaified  by  the  company  to  bring 
the  action,  but  by  Barker." 

The  plaintiff's  counsel  commenting  on  this  answer  in  his  address  to  the 
jury  in  reply,  the  foreman  interrupted  him,  stating,  that,  according  to 
the  note  he  took  of  the  witness's  answer,  it  was  exactly  the  reverse. 
The  plaintiff's  counsel  thereupon  asked  the  learned  judge  to  allow  the 
witness  to  be  recalled,  for  the  purpose  of  correcting  the  mistake.  He, 
however,  declined  to  do  so,  observing  that  the  statement  of  the  witness 
was  not  evidence,  and  that  he  had  made  no  note  of  it.  And,  in  his  sum 
ming  up,  his  lordship  cautioned  the  jury  against  giving  any  effect  to  it 

A  verdict  having  been  found  for  the  defendant, 

E.  JameB^  on  a  former  day  in  this  term,  moved  for  a  new  trial.  He 
submitted  that  the  mistake  of  the  foreman,  in  a  matter  that  had  evidently 
produced  an  impression  on  the  minds  of  the  jury,  and  was  calculated  to 
influence  their  verdict,  made  it  imperative  on  the  learned  judge  to  recall 
^  the  witness  for  the  purpose  of  explanation.    *[Maule,  J.    It  would, 

J  in  effect,  be  calling  a  witness  to  prove  that  another  witness  had, 
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in  the  course  of  the  trial,  said  something  different  from  what  some  of  the 
jury  had  understood  him  to  say.  My  brother  Grbsswell  probably  thought 
that  that  was  not  the  proper  subject  of  evidence,  even  by  the  same  wit- 
ness.] The  learned  judge  refused  to  allow  the  witness  to  be  recalled, 
because  the  answer  he  had  given  was  not  evidence  at  all.  It  was  the 
very  gist  of  the  cause.  [  Maule,  J.  The  negative  would  have  been 
evidence :  but  not  what  the  witness  did  say.]  Whether  evidence  or  not, 
the  answer  was  calculated  to  influence  the  jury,  and  therefore  it  was 
important  that  it  should  be  correctly,  understood.  [  WiLDB,  C.  J.  The 
jury  may  have  been  unduly  influenced  by  the  misunderstanding.  We 
will  therefore  speak  to  my  brother  Grbsswell  before  we  decide.] 

The  verdict  was  clearly  against  the  weight  of  evidence. 

Cur,  adv.  vtilt, 

Wilde,  G.  J.,  now  said:  In  this  case  a  rule  for  a  new  trial  was 
moved  for  upon  two  grounds, — ^first,  misdirection  of  the  judge,  or  mis- 
carriage,— secondly,  that  the  verdict  was  not  warranted  by  the  evidence. 
The  action  was  brought  to  recover  the  amount  of  an  attorney's  bill: 
and  the  question  at  the  trial  was,  whether  the  plaintiff  had  been  retained 
by  the  defendant,  or  by  some  one  else.  The  contention  on  the  part  of 
the  defendant  was,  that  the  work  had  been  done  upon  the  retainer  of  the 
secretary  of  an  abortive  railway  company,  the  actions  having  been  brought 
for  the  purpose  of  compelling  two  of  the  members  of  the  provisional 
committee  to  contribute  to  the  liquidation  of  the  debts  of  the  company. 
The  plaintiff's  managing  clerk  being  called  for  the  plaintiff,  to  prove  a 
retainer  by  the  defendant,  the  counsel  for  the  latter  asked  him,  on  cross- 
examination,  whether  the  plaintiff  was  not  ^examined  as  a  wit-  r«oo4 
ness  on  the  trial  of  one  of  those  causes ;  to  which  he  answered  ^ 
in  the  afiirmative :  and  he  chose  to  add  that  *'  Mr.  Gattlin  on  that  occa- 
sion stated  that  he  was  not  retained  by  the  company  to  bring  the  action, 
but  by  Barker."  That  statement  was  not*  called  for  by  the  question  ; 
but  was  foisted  upon  the  court  by  the  undue  eagerness  and  zeal  of  the 
witness :  and  the  learned  judge  very  properly  refrained  from  putting  it 
upon  his  notes.  It  would  be  of  most  mischievous  consequence  if  evi- 
dence could  be  so  created.  In  the  course  of  the  reply,  when  the  plain- 
tiff's counsel  was  adverting  to  what  had  been  thus  improperly  obtruded 
by  the  witness,  he  was  interrupted  by  one  of  the  jurymen,  who,  it 
appeared,  in  taking  a  note  of  what  the  witness  had  said,  had  mistaken 
the  purport  of  it :  whereupon  the  plaintiff's  counsel  requested  the  judge 
to  recall  the  witness,  in  order  that  the  jury  might  be  informed  what  it 
was  that  he  really  did  say.  The  learned  judge,  however,  observed  that 
the  statement  was  not  evidence,  and  he  therefore  declined  to  recall  the 
witness,  and  so  fix  the  attention  of  the  jury  to  a  matter  which  they  ought 
never  to  have  heard  at  all.  And,  in  his  summing  up,  he  expressly  told 
the  jury  that  they  must  pay  no  regard  to  the  witness's  statement.  It 
is  now  suggested  that  the  jury  permitted  themselves  to  be  influenced  by 
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what  they  thought  the  witness  had  stated,  and  therefore  that  there  ought 
to  be  a  new  trial.  The  court,  however,  think  that  the  learned  judge  was 
quite  right  in  refusing  to  recall  the  witness,  and  that  they  cannot  pre- 
sume that  the  jury  have  acted  in  a  manner  inconsistent  with  their  duty. 
The  statement  clearly  was  not  evidence ;  and  it  was,  as  far  as  could  be, 
excluded  from  the  jury.  There  is,  therefore,  no  pretence  for  saying  that 
there  has  been  any  miscarriage.  It  would  be  very  inconvenient  to  per- 
mit an  extraneous  inquiry,  such  as  the  learned  judge  here  was  called 
upon  to  enter  into. 

•2051  *^^  ^^  ^^®  second  ground  upon  which  the  rule  was  moved,  the 
"^  learned  judge  reports  to  us  that  he  was  satisfied  with  the  verdict, 
and  thinks  that  a  verdict  the  other  way  would  have  been  much  more 
open  to  objection.  We  have  read  his  notes,  and  we  entirely  agree  with 
him  in  thinking  that  there  is  no  ground  for  disturbing  the  verdict. 

Rule  refused. 


HENRY  JOLL  and  Another  v.  GEORGE  AUGUSTUS  FREDE- 
RICK LOUIS  HOWE,  commonly  called  Viscount  CURZON. 

Nov.  24. 

A  rule  nut  for  a  commission  to  examine  witnesses  was  obtained  upon  an  afiidaYit  intituled 
'*  H.  J.,  plaintifi*,  and  G.  A.  F.  L.  Curson,  commonly  called  Viscount  Curzon,  defendant," 
the  title  of  the  cause  being  **  H.  J.  v.  G.  A.  F.  L.  Hmee,  commonly  called  Viscount  Cur^ 
ton:** — HeUt  insufficient. 

Keane,  on  a  former'day  in  this  term,  obtained  a  rule  nisi  for  a  com- 
mission to  examine  a  witness  residing  in  Ireland. 

KnowleSy  for  the  defendant,  objected  that  the  aflSdavit  upon  which  the 
rule  was  moved,  was  defectively  intituled,  the  defendant  being  therein 
described  as  '^George  Augustus  Frederick  Louis  Curzon,  commonly 
called  Viscount  Curzon.''  FMaule,  J.  ^'  C9mmon]y  called  Viscount 
Curzon,''  is  mere  surplusage!] 

Keane  submitted  that  the  a£Sdavit  designated  the  cause  with  sufficient 
precision,  referring  to  Lomax  v.  Kilpin^  16  Law  Journ.  N.  S.,  Exch.  23, 
where  affidavits  in  support  of  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
intituled  "JPdward  Lomax^  plaintiff,  v.  William  Wells  Kilpin^  defendant," 
^  the  defendant  having  been  described  as  W.  W.  Kilpin  *in  the  writ 

J  of  summons,  were  held  sufficient.  [Wilde,  C.  J.  There  the 
affidavit  followed  the  appearance  of  the  party.]  This  case  differs  materially 
rom  that  of  Munden  v.  The  Duke  of  Brunswick^  4  Man.,  Gr.  &  S.  821, 
4  D.  &  L.  807. 

Wilde,  C.  J.  The  affidavits  clearly  are  incorrectly  intituled.  The 
commission  is  asked  for  in  a  cause  that  has  no  existence.  The  rule  must, 
therefore,  be  discharged. 

Knowles  asked  for  costs. 

Sed  per  curiam.  When  a  rule  is  disposed  of  on  a  technical  objection, 
costs  are  never  allowed.  Rule  discharged,  without  costs. 
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NEWTON  and  Wife  v.  BOODLE  and  Others.     Nov.  24. 

The  plaintiff  carried  in  the  roll,  and  gave  the  defendant  (who  bad  obtained  the  verdict)  notice 
to  complete  it.  The  defendant's  attorney  finding  the  roll  apparently  complete  down  to  the  end 
of  the  poBtea,  merely  added  the  usual  entry  of  the  amount  of  costs  adjudged  to  the  deliendant. 
A  writ  of  error  being  afterwards  brought,  it  was  objected  by  the  plaintifl*,  before  the  court 
of  error,  that  there  was  no  entry  of  the  return  of  the  niti  priun  record ;  whereupon  the  judg- 
ment was  postponed,  in  order  to  give  the  defendant  an  opportunity  to  apply  to  this  court  to 
amend  the  record.    The  plaintiff  having  refused  to  consent  to  the  amendment,  upon  a  sum- 

•  mens  at  chambers,  and  there  being  ground  for  supposing  the  omission  to  have  been  the 
act  of  the  plaintiff  himself,  — the  court  msde  a  rule  absolute  for  amending  the  record  at  his 
expense. 

Ths  roll  in  this  case  having  been  carried  in  by  the  plaintiffs,  apparently 
complete  down  to  the  end  of  the  postea,  the  defendants  were  served  with 
a  notice  requiring  them  "  forthwith  to  complete  the  *judgment-  r>it207 
roll."  The  defendants'  attorney  thereupon  completed  the  roll  • 
from  the  point  to  which  he  found  it  had  been  continued.  A  writ  of  error 
having  been  brought,  it  was  objected,  on  the  part  of  the  plaintififs,  in  the 
Exchequer  Chamber,  that  there  was  no  return  of  the  record  of  nisi  prius 
by  the  lord  chief  justice,  before  whom  the  cause  had  been  tried.  That 
court  thereupon  postponed  their  judgment,  giving  the  defendants  leave 
to  apply  to  this  court  to  amend  the  record  in  this  respect.    - 

Greave$,  accordingly,  on  a  former  day,  in  this  term,  obtained  a  rule 
calling  upon  the  plaintiffs  to  show  cause  why  the  defendants  should  not 
be  at  liberty  to  amend  the  judgment-roll  in  this  cause,  by  adding  the 
returning  of  the  postea  in  this  cause  into  this  court,(a)  and  why  the 
plaintiffs  should  not  pay  to  the  defendants,  or  their  attorney,  the  costs 
of  and  occasioned  by  such  amendment,  and  of  this  application.  The 
affidavits  upon  which  the  rule  was  obtained,  stated  that  the  entry  of  the 
proceedings  on  the  roll  had  been  made,  as  the  deponent  (the  defendants' 
attorney)  believed,  by  the  plaintiffs'  attorney,  or  some  clerk  of  his,  or  by 
the  plaintiff  Newton,  or  some  person  under  his  direction,  or  on  the  plain- 
tiffs' behalf,  down  to  the  end  of  the  postea^  from  which  point  he  continued 
it;  and  that,  a  summons  having  been  taken  out  at  chambers  to  amend 
the  record,  the  judge  declined  to  make  any  order,  the  plaintiffs  refusing 
to  consent  to  the  amendment. 

Newton  now  showed  cause,  upon  the  aflSdavit  of  the  plaintiffs'  attorney, 
Htating  that  the  roll  was  carried  in,  in  the  ordinary  course,  by  his  clerk, 
as  far  as,  and  inclusive  of,  the  award  of  the  venire^  that  that  part  which 
•followed  the  recital  of  the  venire^  was  in  a  handwriting  totally  r*ooft 
unknown  to  him,  and  that  he  was  in  perfect  ignorance  who  made  . 
such  further  entries,  or  by  whose  directions  they  were  made.  The  cause 
was  tried  at  the  sittings  in  London  after  Hilary  term,  1845.  A  bill  of 
exceptions  was  tendered ;  but  the  lord  chief  justice  died  before  it  was 
sealed :  in  consequence  of  which  the  record  remained  in  the  hands  of  the 

(a)  See  the  form,  Reg.  Gen.  Hilary  term,  4  W.  4,  No.  3, 10  Bingh.  4  73,  3  N.  &  M,  11, 
*erns*8  Roles,  4th  edit.  137. 
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associate,  and  do  return  of  the' po9tea  in  fact  was  ever  made.  The  court 
cannot,  therefore,  place  upon  the  record, — ^which  imports  absolute  verity, 
— that  which  is  contrary  to  the  truth.  If  this  amendment  be  allowed, 
the  plaintiffs  will  have  no  opportunity  of  questioning  its  propriety  else-! 
where.  At  all  events,  it  will  not  be  done  at  their  costs,  but  at  the  costs 
of  the  defendants,  by  whom  the  amendment  is  required. 

CheaveSj  in  support  of  his  rule.  The  court  will  not  assume  that  the 
associate  or  any  one  else,  has  been  guilty  of  a  breach  of  duty  with  refer- 
ence to  the  return  of  the  po$tea,  Postecu  are  never  returned  in  any 
other  way  than  was  done  here.  The  defective  entry  on  the  roll  was  not 
the  act  of  the  defendants  or  their  attorney.  But  it  is  quite  clear  that 
it  was  made  by  the  plaintiffs,  or  with  their  privity.  Newton  himself,  who 
probably  could  explain  it,  has  made  no  affidavit.  And,  as  the  plaintiffs 
have  unnecessarily  put  the  defendants  to  the  expense  of  coming  to  the 
court,  they  ought  to  pay  the  costs. 

Wilde,  G.  J.  This  cause  was  tried  at  the  sittings  in  London  after 
Hilary  term,  1845 :  consequently,  the  record  should  have  been  in  court 
in  Easter  term  following.  Inasmuch  as  the  death  of  the  lord  chief  jus- 
tice did  not  take  place  until  after  Trinity  term,  1846,  all  doubt,  as  to  the 
capability  of  his  lordship  to  make  the  return,  is  out  of  the  question. 
*2091  ^^^^  ground  is  there  for  suggesting  *that  he  omitted  to  do  bis 
■^  duty  ?  The  rule  of  court  of  Easter  term,  2  Jac.  2,(a)  deals  with 
the  associate  as  an  officer  of  the  court,  and  is  mandatory  upon  him  to 
make  the  return.  What  is  the  associate's  duty  ?  From  the  return  of 
the  habeas  corpora,  down  to  the  time  of  signing  final  judgment,  he  has 
constantly  held  the  postea,  as  an  officer  of  the  court :  and  the  court 
always  deals  with  the  record  as  returned,  and  properly  in  court,  in  all 
motions  in  arrest  of  judgment,  the  rule  directing  the  associate  to  retain 

(a)  **  The  King's  Majesty's  justices  of  this  place  (C.  P.)t  taking  notice  that  divers  of  His 
Majesty's  good  subjects  of  this  realm  of  England,  concerned  in  suits  depending  in  this  court, 
have  of  late  time  been  very  much  delayed,  and  put  to  great  trouble  and  charge  in  attendance 
and  otherwise,  by  reason  that  the  clerks  of  assise,  within  the  respective  circuits  of  this  king- 
dom, have  neglected  to  make  returns  of  the  records  of  nut  priuf,  or  posteas,  in  this  court,  at 
the  days  in  banc,  as  the  law  requires,  and  as  the  antient  usage  hath  been  ,  and,  through  default 
of  the  said  clerks  of  assise,  the  said  judges  of  this  court  caunot  be  legally  informed  of  the  mat- 
ters acted  at  the  assises,  which  only  can  appear  upon  the  return  of  the  posteast  and  therefore 
are  enforced  very  often  to  defer  their  giving  of  judgment  unto  further  days,  contrary  to  the 
good  liking  of  the  said  justices  ;  whereby  the  people  are  much  prejudiced,  and  thereof  have 
made  many  complaints  to  this  court :  The  said  justices  being  desirous  to  prevent  like  inconve- 
niences for  the  future,  and  as  much  as  in  them  lieth,  to  provide  a  fit  remedy,  do  order  that 
every  clerk  of  assise  of  the  respective  circuits  within  this  realm  of  England,  and  also  the  asso- 
ciate of  the  lord  chief  justice  of  this  court,  shall  make  returns  of  all  poHeas  upon  all  records 
issuing  out  of  this  court,  whereupon  any  proceedings  have  been,  by  virtue  of  any  writ  o(  niii 
priu9,  diHringas,  habeas  corpora  juratorum,  and  shall  cause  the  same  to  be  delivered  to  the 
respective  prothonotaries  of  this  court  upon  the  quarto  die  pott  o{  the  return  of  the  writ  of  nin 
priut  in  bsnc,  upon  pain  of  forfeiting  20Z.,  to  be  estreated  into  the  King's  Majesty's  exchequer; 
and,  that  all  pretence  of  excuse  may  bo  taken  away,  and  due  observstion  of  this  order  may  be 
had  and  made,  it  is  further  ordered  by  the  said  justices  of  this  court,  that  the  respective  clerks 
of  assise  in  the  respective  circuits,  and  also  the  said  associate  in  London  and  Middlesex,  at  tha 
trial  of  every  cause  by  record  of  ni»i  print  issuing  out  of  this  court,  shall  take  the  fees  dw 
unto  them  respectively  for  the  return  of  every  such  j^Mfeo." 
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it.  There  is  nothing  to  show  that  there  *has  been  any  omission  rmoiG 
iu  this  case  to  do  that  which  is  usually  deemed  to  be  a  return  ^ 
of  the  postea  into  this  court.  How  do  the  plaintiffs  deal  with  it  ?  They 
give  notice  to  the  defendants  to  complete  the  judgment-roll,  treating 
the  postea  as  properly  returned.  How.  is  the  court  to  know  what  judg- 
ment to  give,  until  the  postea  is  returned  ?  When  the  defendants'  attorney 
goes  to  the  office  for  the  purpose  of  completing  the  roll,  he  finds  the 
postea  entered  thereon.  Who  made  that  entry  ?  It  is  distinctly  sworn 
that  the  defendants  did  not.  The  plaintiffs'  duty  was,*  to  make  up  the 
roll  down  to  the  award  of  venire;  and  it  was  the  duty  of  the  successful 
party  to  complete  it  from  that  point.  The  defendants  being  the  successful 
party  here,  it  was  their  duty  to  continue  the  roll.  The  defendants'  attor- 
ney swears  that  he  did  not  do  it,  but  that  he  believes  that  the  plaintiffs 
caused  it  to  be  done.  In  answer  to  this,  we  have  an  affidavit  of  the  plain- 
tiffs' attorney.  He  swears  that  neither  he  nor  any  clerk  of  his  entered 
the  postea  on  the  roll.  He  does  not,  however,  venture  to  say  that  he  does 
not  know  who  did  enter  it :  and  it  is  quite  consistent  with  his  affidavit, 
that  he  perfectly  well  knew  that  it  had  been  entered.  The  plaintiffs 
themselves  make  no  affidavit.  I  therefore  think  the  court  is  justified  in 
acting  upon  the  assumption  that  it  was  done  by  the  plaintiffs'  procure- 
ment. How,  then,  can  the  plaintiffs  be  heard  to  complain  that  the  postea 
has  never  been  returned  ?  They  were  irregular  in  entering  it  at  all ;  or, 
if  it  was  not  irregular  for  them  to  make  the  entry,  they  have  made  it 
with  an  omission  of  their  own,  of  which  they  now  seek  to  take  advantage. 

This  is  in  the  nature  of  a  technical  omission.  The  defendants  hav- 
ing applied  by  summons  to  amend  the  record,  the  plaintiffs  refused  to 
consent  to  the  proposed  amendment.  The  defendants  were,  therefore, 
obliged  to  come  to  the  court.  The  question  is,  at  whose  expense 
^that  should  be  done.  I  think  the  plaintiffs  should  pay  the  costs  r*o-i -i 
of  amending  an  entry  which  they  so  officiously  made  out  of  the  ^ 
scope  of  their  duty.  I  am  strongly  impressed  with  the  notion  that  it  was 
purposely  done ;  and  that  justice  requires  that  the  rule  should  be  made 
absolute  in  its  terms. 

The  rest  of  the  court  concurring,  Rule  absolute. 


TILLAM  V.  COPP.    Nov:  24. 

Ad  vbitnitor  has  a  general  discretion  as  to  the  mode  of  conducting  the  inquiry  before  him. 

The  court  refused  to  set  aside  an  award,  on  the  ground  that  the  arbitrator  had  declined  to  per- 
mit a  stranger  to  be  present  for  the  purpose  of  assisting  the  defendant's  attorney  with  prac- 
tical hints  for  the  conduct  of  the  defence. 

Debt,  for  agricultural  work  done  by  the  plaintiff  for  the  defendant,  at 
Norwood,  in  the  county  of  Surrey. 

Pleas,  except  as  to  902.^  nerer  indebted,  and,  as  to  that  sum,  payment 
into  court. 
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By  an  order  of  nisi  prius,  bearing  date  the  15th  of  June,  1847,  the 
cause  and  all  matters  in  difference  between  the  parties,  were  referred  to 
a  barrister. 

When  the  parties  attended  before  the  arbitrator,  the  plaintiff's  attor- 
ney objected  to  the  presence  of  a  gentleman  named  Fuller,  who  accom- 
panied the  defendant's  attorney,  for  the  purpose  of  affording  him 
assistance  in  the  conduct  of  his  case,  which  his  (the  attorney's)  ignorance 
of  farming  operations  rendered  necessary.  The  arbitrator  thereupon, 
without  assigning  any  reason,  desired  the  individual  to  withdraw.  The 
defendant's  attorney  then  objected  to  the  arbitrator's  proceeding  with 
the  reference,  without  his  having  the  assistance  of  Fuller,  and  requested 
him  to  take  a  note  of  the  objection ;  which  the  arbitrator  said  he  would 
^^  ^-  do,  and  proceeded  *with  the  arbitration :  and  ultimately  the 
^   arbitrator  made  an  award  in  favour  of  the  plaintiff  for  8^.  12s.  Sd, 

WilkinSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  the  award  should  not  be  set  aside, 
on  the  ground  of  misconduct  and  excess  of  authority,  on  the  part  of  the 
arbitrator ;  Wilde,  C.  J.,  however,  observing,  that  it  was  difficult  for  the 
court  to  control  the  discretion  of  the  arbitrator,  who  is  the  judge  selected 
by  the  parties,  in  excluding  strangers,  and  that  the  mere  entering  a  pro- 
test, and  then  going  on  and  taking  the  chance  of  a  decision  in  his  favour, 
was  not  the  proper  course  to  pursue,  if  there  were  any  real  ground  of 
complaint. 

Montagu  ChamherB  and  E.  JameB  now  showed  cause.  It  was  perfectly  . 
competent  to  the  arbitrator  to  exclude  any  person  he  pleased  from  being 
present  at  the  arbitration.  He  is  the  sole  judge  of  the  proper  mode  of 
conducting  the  inquiry :  and,  in  the  absence  of  any  suggestion  of  par- 
tiality or  corruption,  the  court  will  not  interfere.  At  all  events,  the 
objection  must  be  taken  at  once,  and  persisted  in.  The  party  cannot  be 
allowed  to  take  his  chance  of  a  decision  in  his  favour,  and  then  come  to 
impeach  the  award.  In  Mataon  v.  Trower^  R.  k  M.  17,  an  award  was 
held  good,  though  the  umpire  examined  the  parties  separately,  they 
having  attended  him,  and  made  no  objection.  Abbott,  G.  J.,  there  said: 
"  It  does  not  appear  that  either  party  desired  to  be  present  when  the 
other  was  examined.  Legal  men,  indeed,  usually  examine  one  party  in 
the  presence  of  the  other ;  but,  among  mercantile  persons,  a  different 
practice  prevails.  The  umpire  here  was  a  mercantile  man;  and  the 
defendant,  not  having  expressed  a  desire  to  be  present  *at  the 
-I  examination  of  the  plaintiff,  cannot  now  object  to  its  having  taken 
place  in  his  absence."  And,  in  Hewlett  v.  Laycoch^  2  C.  &  P.  574,  it  was 
held,  that,  when  a  cause  is  referred  to  arbitration,  the  mode  of  conduct- 
ing it  must  be  left  to  the  arbitrators ;  and  that,  if  they,  after  the  first 
or  second  meeting,  exclude  both  the  parties  and  their  attorneys,  and 
examine  witnesses  privately  at  the  witnesses'  own  houses,  such  conduct 
is  no  ground  of  objection,  provided  it  does  not  proceed  from  corrupt 
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motives ;  and  that,  at  all  events,  if  either  party  would  take  advantage 
of  it,  he  must  give  notice  at  the  time  that  he  intends  to  rely  on  it  as  an 
objection ;  and,  if  he  lie  by,  and  suffers  other  meetings  to  take  place, 
and,  when  the  arbitrators  are  ready  to  make  their  award,  revokes  his 
submission, (a)  he  is  liable  in  an  action  to  the  other  party,  who  was 
desirous  of  having  the  benefit  of  the  award.  In  that  case,  Abbott,  C. 
J.,  said :  ^^  I  am  perfectly  satisfied,  in  point  of  law,  that,  if  a  party 
means  to  object  on  such  a  ground  as  that  which  is  relied  on  in  this  case, 
it  is  his  duty  to  give  notice  that  he  means  to  rely  on  it ;  otherwise  it  is 
no  answer :  for,  unless  he  gives  such  notice,  the  arbitrators  go  on,  think- 
ing that  the  objection  is  waived,  and  the  parties  are  put  to  unnecessary 
expenses.'' 

WilkinSj  Serjt.,  in  support  of  his  rule,  submitted,  that  the  arbitrator 
had  no  right  to  exclude  from  the  room  a  person  whose  assistance  was 
essential  to  the  defendant's  attorney,  and  without  which  he  was  utterly 
incompetent  to  do  justice  to  his  client's  case ;  and  that,  having  entered 
a  formal  protest  against  the  conduct  of  the  arbitrator,  he  had  done  all 
that  it  was  incumbent  on  him  to  do  to  preserve  his  right  of  insisting  upon 
objection. 

♦Wilde,  C.  J.  I  am  of  opinion  that  this  rule  must  be  dis-  r^o-ij. 
charged.  Nothing  is  more  clear  than  that  arbitrators  have  the  ^ 
most  extensive  discretion  as  to  the  mode  of  conducting  the  inquiry  before 
them.(i)  What  was  the  conduct  of  the  defendant's  attorney?  He 
objected  to  the  arbitrator's  proceeding  with  the  reference,  without  his 
having  the  assistance  of  Fuller,  and  requested  the  arbitrator  to  take  a 
note  of  the  objection.  How  could  the  arbitrator  understand  4hat  to  be 
intended  as  a  protest,  or  repudiation  of  his  authority  ?  I  see  no*  ground 
whatever  for  saying  that  the  arbitrator  has  at  all  exceeded  the  discretion 
which  the  law  has  invested  him  with  :  or,  if  he  has,  I  think  it  quite  clear 
that  the  defendant's  attorney  waived  his  objection  to  the  arbitrator's 
proceeding  with  the  reference  in  the  absence  of  Fuller. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  a  very  proper,  and  in 
some  cases  a  very  indispensable,  thing  that  arbitrators  should,  within 
proper  limits,  be  allowed  to  deviate  from  the  ordinary  rules  which  govern 
courts  of  justice :  for  instance,  an  arbitrator  may  properly  and  conve- 
niently take  the  examination  of  a  sick  or  infirm  person  at  his  own 
house.  It  is,  therefore,  evidently  quite  fallacious  to  say  that  any  sus- 
picion of  misconduct  is  to  fix  upon  an  arbitrator,  because  he  has  thought 
fit  to  depart  from  the  ordinary  course  in  conducting  the  proceeding 
before  him. 

The  Test  of  the  court  concurring,  Rule  discharged,  with  costs. 

(a)  Which  could  be  done  before  the  3  &  4  W.  4,  c.  42,  ■.  39. 

(b)  See  Fuller  y.  Fenwiek,  3  Man.,  Gr.  &  S.  705. 
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•215]  *In  re  RICHARD  DUNN.    Nw.  24. 

The  court  refused  to  grant  a  kabeiu  corpus  to  bring  up  a  prisoner  under  sentence  of  the  court 
of  Queen's  Bench  for  a  misdemeanor,  in  order  to  discuss  the  validity  of  the  warrant  under 
which  he  was  committed. 

The  prisoner,  Richard  Dunn,  was  detained  in  the  Queen's  prison 
under  two  several  warrants  of  commitment. 

The  first  warrant  stated  *^  that  the  defendant,  having  been  this  day 
convicted  of  wilful  and  corrupt  perjury,  he  be  committed  to  the  Queen's 
prison,  there  to  remain  until  discharged  by  due  course  of  law," 

The  second  warrant  stated,  that,  at  a  sitting  of  nisi  prius,  held  at  the 
Guildhall  in  London,  on  Saturday,  the  10th  of  February,  1847,  before 
Lord  Denman,  C.  J.,  the  defendant  '*  having  been  this  day  convicted, 
by  a  jury  of  the  country,  of  wilful  and  corrupt  perjury,  it  is  considered 
and  adjudged  and  ordered  by  me,  the  said  chief  justice,  that  he,  the 
said  Richard  Dunn,  for  the  said  wilful  and  corrupt  perjury,  be  impri- 
soned in  the  Queen's  prison  for  the  space  of  eighteen  calendar  months, 
to  commence  and  be  computed  from  the  day  on  which  he  shall  first  be 
taken  to  and  confined  in  the  said  prison  in  execution  of  this  sentence ; 
and  that  he^  the  said  Richard  Dunn,  do  give  security  to  keep  the  peace, 
and  to  be  of  good  behaviour  to  Her  Majesty  and  all  Her  Majesty's  liege 
subjects,  and  especially  to  A.  B.  Goutts,  for  the  space  of  two  years, — 
the  said  two  years  to  commence  and  be  computed  from  the  end  and 
after  the  expiration  of  the  said  eighteen  calendar  months ;  and  that  he, 
the  said  Richard  Dunn,  do  give  security,  himself  in  100/.,  with  two 
sureties  of  50/.  each ;  and  that  he,  the  said  Richard  Dunn,  be  further 
imprisoned  until  such  securities  be  given ;  and  that  the  said  Richard 
*2161  ^^^^  ^^  committed  to  the  keeper  of  the  said  prison,  to  *be  by 
-*  him  kept  in  safe  custody  in  execution  of  this  judgment." 

PasUey  now  moved  for  a  habeas  corpus  to  bring  up  the  prisoner  to 
be  discharged,  on  the  ground  of  the  illegality  of  the  warrants  upon 
which  he  was  detained. 

The  first  warrant  is  clearly  bad,  no  definite  term  of  imprisonment 
being  mentioned  therein. 

The  second  warrant  is  equally  bad.  The  court  of  Queen's  Bench  had 
no  more  right  to  adjudge  the  prisoner  to  find  sureties  to  keep  the  peace, 
on  a  conviction  for  perjury,  than  if  he  had  been  convicted  of  forgery. 
The  warrant  is  as  bad  as  if  it  had  ordered  that  the  party  be  put  to  the 
torture  once  a  week.  [Wilde,  C.  J.  The  sureties  are  required,  not  as 
a  part  of  the  punishment,  but  as  a  precaution  and  a  measure  of  security 
to  the  public]  And  therefore  only  applicable  in  cases  of  personal  vio- 
lence, or  threats.  In  the  case  of  Reynolds^  in  re,  1  D.  &  L.  846,  the 
return  to  a  writ  of  habeas  corpus  set  out  a  warrant  of  commitment,  pur- 
porting to  recite  an  order  of  quarter  sessions,  confirming  a  conviction 
under  the  9  6.  4,  c.  69,  s.  1  (the  night  poaching  act),  which  adjudged 
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the  offenders  *'  to  find  sureties,  by  recognisance,  that  each  of  them,  the 
said  H.  R.  and  £.  H.,  shotUd  7iot  offend  again  for  the  space  of  one  year 
next  following," — the  statute  authorising  security  not  to  so  offend  again 
for  the  space  of  one  year,"  &c. :  and  the  warrant  was  held  bad; 
WiGHTMAN,  J.,  observing  that  'Hhis  might  subject  the  parties  to  a 
longer  term  of  imprisonment  than  the  law  permits :  the  return  is  there* 
fore  bad."  There  is  no  statute  which  authorises  the  requirement  of  such 
a  recognisance  in  the  case  of  a  conviction  for  perjury.  [Maule,  J.  In 
the  case  of  O'Conndl  v.  The  Queeuy  11  Clarke  &  Fin.  155,  where  the 
plaintiff  in  error  *had  been  convicted  of  conspiracy,  and  sentenced  rmo\*T 
to  a  term  of  imprisonment,  and  to  find  sureties  to  keep  the  peace  ^ 
for  a  further  term,  every  point  that  ingenuity  could^  suggest  was  most 
strenuously  urged  before  the  House  of  Lords ;  but  no  one  ever  thought 
of  taking  such  an  objection  as  this.]  That  was  a  case  of  violence — a 
conspiracy  to  intimidate  or  depose  the  Queen  and  her  ministers.  [Maule, 
J.  The  object  of  the  statute  31  Car.  2,  c.  2,  was  not  so  much  to  give 
the  writ  of  habeas  corpus^  as  to  cause  speedy  returns.  It  does  not  apply 
to  this  case,  though  it  may  throw  some  light  on  it.]  This  application  is 
founded  on  the  common  law :  BushelV%  case,  Vaughan,  185.  [Maule,  J. 
The  difficulty  I  feel  is,  that  the  remedy  of  the  party,  if  he  is  entitled  to  any, 
is  by  writ  of  eiTor.  Reynolds^  in  re,  was  a  case  of  summary  conviction 
by  justices,  where  no  writ  of  error  would  lie.]  There  are  many  cases 
in  which  the  party  would  be  entitled  to  a  habeas  corpiUy  though  the 
judgment  might  be  reviewed  on  a  writ  of  error.  [Maule,  J.  You  are 
here  asking  a  court  that  is  not  a  court  of  criminal  jurisdiction,  for  a 
habeas  earpuSy  upon  an  opinion  that  a  sentence  pronounced  by  the  court 
of  Queen's  Bench,  which  is  still  a  subsisting  sentence,  is  erroneous. 
Surely  there  is  no  ftuthority  for  that.]  If  the  sentence  is  not  warranted 
by  law,  the  prisoner  is  improperly  detained,  and  would  be  entitled  to  be 
discharged  upon  the  return  to  the  habeas  showing  a  bad  commitment. 
Besides,  the  securities  should  have  been  required  from  the  expiration  of 
the  imprisonment  of  the  party,  and  not  from  the  end  of  the  eighteen 
months ;  otherwise,  even  a  free  pardon  from  the  crown  would  not  release 
him. 

Wilde,  C.  J.  It  is  perfectly  clear  that  the  remedy  of  the  prisoner 
in  this  case,  if  any,  is  by  writ  of  error.  •If  we  were  to  accede  r^oi  o 
to  this  application — which  certainly  is  one  of  the  first  impression  ^ 
— ^it  would  lead  to  consequences  that  never  were  contemplated.  It  would 
follow,  that  every  sentence  pronounced  by  the  court  of  Queen's  Bench, 
would  be  subject  to  be  reviewed  summarily,  even  by  a  judge  at  chambers. 

The  rest  of  the  court  concurring,  Pashley  took  nothing. 
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Where  a  defendant  came  to  the  court  in  a  vexatious  and  expensive  manner,  to  apply  for  all 
amendment  that  might  have  been  obtained  at  chambers,  his  rule  was  diacharged  with  costs, 
unless  he  would  consent  to  pay  the  costs  of  the  amendment.  * 

The  issue  in  this  and  four  other  cases  by  the  same  plaintiff  against 
five  different  defendants,  having  been  delivered  with  a  blank  therein  for 
the  date  of  the  writ  of  summons, 

Bj/les,  Serjt.,  for  the  defendants,  obtained  five  several  rules  calling 
upon  the  plaintiff  to  show  cause  why  the  issues  should  not  be  set  aside, 
or  amended,  at  the  cost  of  the  plaintiff. 

Lush^  for  the  plaintiff,  admitted  that  the  issue  was  irregular ;  but  he 
submitted  that  the  application  to  amend  should  have  been  made  at  cham« 
bers,  where  the  expense  would  have  been  comparatively  trifling :  and  he 
referred  to  the  case  of  Ikin  v.  Pleviuj  5  Dowl.  P.  C.  594,  where  the 
court  of  Exchequer,  on  this  ground,  refused  to  set  aside  an  issue  for, 
amongst  others,  a  similar  defect.  [Maule,  J.  I  believe  the  rule  Hilary 
•91  Qi  *®^°^»  ^  ^'  ^M  ^^^^  ^^^  ^^  *terms,  require  the  amendment  to 
-'  be  made  at  the  expense  of  the  party  in  fault.]  The  rule  says 
nothing  about  costs:  it  merely  provides,  that,  ^^in  case  of  non-compli- 
ance, the  court  or  a  judge  may  give  leave  to  amend." 

Unthanhy  in  support  of  the  rule,  referred  to  WorthingUm  v.  Wigley^ 

8  N.  C.  454,  3  Scott,  555,  5  Dowl.  P.  C.  209,  and  Emery  v.  Howard, 

9  M.  &  W.  108,  to  show  that  the  issue  was  clearly  irregular ;  and  insisted 
that  it  must  either  be  set  aside,  or  amended  upon  the  usual  terms.  He 
also  observed  that  no  needless  expense  had  been  incurred,  inasmuch  as  a 
rule  was  requisite  in  each  of  the  five  causes. 

Wilde,  C.  J.  The  party  who  makes  this  application  to  the  court  has 
come  with  an  evident  determination  to  create  costs  to  a  most  vexatious 
and  ruinous  extent.  There  are  five  motions,  each  founded  upon  an 
affidavit  substantially  the  same — the  deponent  in  each  being  the  clerk  to 
Townsend,  who  is  defendant  in  one  of  the  causes,  attorney  in  another, 
and  agent  in  the  remaining  three-:— with  a  long  issue  annexed  to  each 
affidavit.  He  comes,  therefore,  in  the  most  oppressive  and  vexatious 
form,  in  order  to  compel  an  amendment,  which  is  quite  a  matter  of  course. 
There  could  be  but  one  motive  for  coming  to  the  court  at  such  an  enor- 
mous expense,  when  the  same  object  might  have  been  more  speedfly 
obtained  at  the  cost  of  a  few  shillings.  The  plaintiff  was  bound  to 
appear  to  oppose  the  rules,  because  they  asked  more  than  could  be 
granted.  The  rules  also  ask  for  costs.  The  costs  having  been  vexa- 
tiously  enhanced  by  pursuing  an  expensive  and  unnecessary  course,  the 
•9901  P^^^^^  ^^^  right  in  resisting  the  rules.  The  defendants  being 
^  entitled  to  have  the  issues  ^amended,  the  rules  may  be  made  abso- 

(a)  10  Bingh.  472,  Jervis*s  Rules,  4th  edit.  p.  136. 
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lute  to  tnat  extent,  on  payment  of  costs.     If  they  do  not  chooso  to 
accept  those  terms,  then  the  rules  will  be  discharged  with  costs. 

Maulb,  J.     The  defendants  having  by  these  vexatious  motions  sought 
to  inflict  upon  the  plaintiff  an  enormous  amount  of  unnecessary  costs,  I 
thuik,  upon  the  authority  of  the  case  of  Ikin  v.  Plevin,  we  are  quite 
justified  in  discharging  their  rules  with  costs. 
The  rest  of  the  court  concurring, 

Kulea  discharged  with  costs,  unless  the  defendants  consent  to  the 
amendment  of  the  issues,  on  payment  of  costs  by  them. 


MOORE  V.  FORSTER.    Nov.  25. 

Wbere  t  deelarttion  or  other  pleading  is  susceptible  of  a  construction  that  will  make  it  good 
it  ia  not  competent  to  the  party  pleading  it  to  insist  upon  a  construction  that  will  make  it 
bad. 

The  writ  being  in  debt,  and  the  declaration  containing  two  counts,  the  one  commencing  as  .1 
count  in  debt,  but  concluding  with  a  promise  and  a  breach,  and  the  other  being  a  count  in 
aaaumpsit, — the  court  aet  aside  the  declaration  for  this  variance  from  the  process. 

Thb  writ  in  this  case  was  in  debt.     The  declaration  was  as  follows : — 

"  Middlesex,  to  wit.  William  Moore,  the  plaintiff  in  this  suit,  by  S. 
H.,  his  attorney,  complains  of  Frederick  Adolphus  Forster,  the  defend- 
ant in  this  suit,  who  has  been  summoned  to  answer  the  said  plaintiff  in 
an  action  of  debt;  and  the  plaintiff  demands  of  the  defendant  the  sum 
of  302.  12$.  11(2.,  which  he  owes  to  and  unjustly  detains  from  him :  For 
that  whereas  the  plaintiff,  on  the  17th  day  of  March,  1847,  made  his 
bill  of  exchange  *in  writing,  and  directed  the  same  to  the  defend-  p^oo-i 
ant,  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  *- 
101.  12%.  lld.j  two  months  after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  this  suit,  and  the  defendant  then 
accepted  the  said  bill,  and  promised  the  plaintiff  to  pay  him  the  same, 
according  to  the  tenor  and  effect  thereof  and  of  the  said  acceptance,  but 
did  not  pay  the  same  on  the  day  when  it  became  due,  or  at  any  time 
afterwards :  And  whereas  the  defendant,  afterwards,  to  wit,  on  the  19th 
of  October,  1847,  was  indebted  to  the  plaintiff  in  202.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  an  account  then  stated 
between  them :  And  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  hist  aforesaid,  in  consideration  of  the  last-mentioned  premises,  pro- 
mised the  plaintiff  to  pay  him  the  said  last-mentioned  moneys  on  request  : 
Yet  the  defendant  hath  disregarded  his  last-mentioned  promise,  and  hath 
not  paid  ^he  said  last-mentioned  moneys,  or  any  part  thereof, — to  the 
plaintiff's  damage  of  802.,  and  thereupon  he  brings  suit,  &c. 

Q.  Jones  J  Serjt.,  oii  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
Bet  aside  the  declaration  for  irregularity, — the  process  being  in  deht^  and 
the  declaration,  substantially,  a  declaration  in  assumpsit.      Ele  cited 
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Marshall  v.  Thomas,  2  Dowl.  P.  C.  208,  Scriven  v.  Wailing,  1  Harr.  k 
W.  8,  and  Straehan  v.  Buckle  lb.  519.(a) 

Pearson  now  showed  cause.  The  declaration,  though  not  strictly 
formal,  is  still  a  sufficient  declaration  in  debt.  It  pursues  the  form  given 
^nc)c)-\  ^y  ^^^  rules  of  Trinity  term,  *1  W.  4,(6)  merely  adding  a  super- 
J  flous  allegation  of  a  promise,  (c)  which  does  not  necessarily  make  it 
a  declaration  in  assumpsit :  Compton  v.  Taylor,  4  M.  &  W.  138 ;  Leafy, 
Lees,  4  M.  &  W.  579 ;  Cloves  v.  Williams,  3  N.  C.  868,  6  Scott,  68. 
In  Donaldson  v.  Thompson,  6  M.  &  W.  319,  Parke,  B.,  says :  "  This  is  an 
action  by  an  indorsee  against  the  maker  of  a  promissory  note ;  and,  on 
referring  to  Bay  ley  on  Bill6,(d)  I  find  it  is  unnecessary  to  allege  any 
promise,  as  the  promise  is  always  implied  by  law."  And,  in  Stericker  v. 
Barker,  9  M.  &  W.  321,  Alderson,  B.,  says :  "  It  is  sufficient  to  say, — 
as  I  said  in  Gfriffith  v.  RoxbrovLgh,  2  M.  &;  W.  734, — that  the  promise  to 
pay  in  this  case(e)  not  being  traversable  by  the  defendant,  the  omission 
of  it  is,  at  all  events,  mere  matter  of  form,  which  cannot  be  taken  advan- 
tage of,  except  on  special  demurrer.''  In  Usdaile  v.  Maclean,  15  M.  & 
W.  277,  a  declaration  commencing  and  concluding  in  the  form  of  a  decla- 
ration in  debt,  contained  counts  on  bills  of  exchange,  by  indorsee  against 
indorser,  in  the  form  given  in  the  rule  of  Trinity  term,  1  W.  4,  and  also 
indebitatus  counts  in  debt ;  and  it  was  held  to  be  no  misjoinder.  At  all 
events,  this  declaration,  if  objectionable  at  all,  can  only  be  so  on  the 
ground  of  misjoinder  of  a  count  in  assumpsit  with  a  count  in  debt ;  for, 
no  breach  or  formal  conclusion  is  essential  to  a  count  in  debt :  AsMee 
*v.  Pidduck,  1  M.  k  W.  564,  Tyrwh.  &  Gr.  1016.  And  misjoin- 
J  der  must  be  the  subject  of  a  special  demurrer  :  Motion  v.  Jeffery, 
2  Dowl.  P.  C.  637 ;  Hudson  v.  Nicholson,  5  M.  &  W.  437.  [V.  Williams, 
J.  If  the  defendant  had  demurred  on  the  ground  of  misjoinder,  you  might 
equally  have  argued  that  this  is  a  count  in  assumpsit.]  Striking  out  all 
that  is  nrere  surplusage,  a  perfectly  good  count  in  debt  will  remain. 

Assuming  that  there  is  ground  for  setting  aside  the  declaration,  it 
might  have  been  done  at  chambers,  and  therefore  the  court  will  not  give 
the  defendant  the  costs  of  this  rule :  Tory  v.  iStevens,  6  Dowl.  P.  C.  275. 
[Wilde,  C.  J.  Supposing  the  matter  to  be  a  doubtful  one,  is  it  not 
proper  to  bring  it  before  the  court  ?] 

C.  Jones,  Serjt.,  in  support  of  his  rule.  If  this  may  be  a  count  in 
assumpsit,  the  defendant  is  justified  in  so  treating  it.  Assuming  that  a 
count  in  debt  needs  no  formal  conclusion,  still,  if  the  plaintiff  thinks  fit 

la)  And  see  Gumming  v.  Elwin,  3  N.  C.  82,  5  Scott,  149. 

(6)  See  Jervis*s  Rules.  4th  cdit..'^l. 

(c)  In  Smith  v.  Cox,  11  M.  &  W.  475,  it  wns  held,  that,  in  an  action  by  indorsee  against 
drawer  of  a  hill,  it  is  necessary  to  allege  a  promise  to  pay ;  the  court  saying,  that,  "  unless  a 
promise  be  alleged  in  declarations  on  bills  of  exchange,  there  will  be  nothing  to  distinguish  the 
action  of  assumpsit  from  that  of  debt ;"  and  that  "  for  aught  that  appears,  there  being  no  pro 
mise  alleged,  there  might  Ite  a  misjoinder  of  countt  on  the  record." 

\d\  5th  edit.  p.  408,  citing  Wegernloffe  v.  AVene,  1  Stra.  214.  (Per  Fobtbscue,  J.  ib.  ?24.) 

(e)  Assumpsit  by  indorsee  against  drawer. 
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to  give  one,  he  is  not  at  liberty  to  reject  it  as  surplusage.  In  Thompson 
V.  Dicas^  1  C.  &  M.  68,  2  Dowl.  P.  C.  93,  where  the  writ  was  in  tres- 
pass, and  the  declaration  in  trespass  on  the  case,  the  court  set  aside  the 
declaration  for  irregularity.  So,  in  Marshall  v.  Thomas^  where,  in 
assumpsit  on  a  bill  of  exchange,  the  declaration  commenced  by  alleging 
the  defendant  to  have  been  summoned  to  answer  the  plaintiff ''  of  a  plea 
of  trespass  on  the  case,"  this  was  held  to  be  an  irregularity,  and  not 
ground  of  special  demurrer.  These  cases  are  in  no  respect  impugned 
by  Ration  v.  Jeffery,(a)  Hudson  v.  Nicholson  has  no  application.  There, 
the  declaration  stated  a  wrong,  which  was  the  subject  of  an  ri^c^oA 
•action  of  trespass ;  and  it  was  held,  after  verdict^  to  be  a  good  ^ 
count  in  trespass,  although  it  contained  no  allegation  of  vi  et  armisj  and 
was,  in  point  of  form,  framed  as  in  case,  for  the  consequential  injury. 

Wilde,  G.  J.  I  am  of  opinion  that  this  rule  ought  to  be  made  abso- 
lute. The  process  clearly  was  issued  in  an  action  of  debt.  The  decla- 
ration, in  its  commencement,  professes  to  follow  the  writ.  It  contains 
two  counts, — the  first  of  which  possibly  might  be  good  either  as  a  count 
in  debt  or  in  assumpsit;  and  the  second  is  confessedly  a  count  in 
assumpsit.  Now,  it  is  a  general  rule,  that  every  pleading,  if  it  be  fairly 
susceptible  of  such  a  construction,  must,  as  against  the  party  pleading, 
be  taken  to  have  been  pleaded  agreeably  to  the  rules  of  pleading ;  and 
it  is  not  open  to  him  to  contend  that  he  has  ill  pleaded.  It  would  be 
opening  a  wide  door  to  fraud  and  trickery  if  this  were  otherwise.  If, 
then,  it  be  true  that  it  is  not  competent  to  the  plaintiff  here  to  say  that 
his  declaration  is  a  bad  one, — are  we  compelled  to  say  that  it  is  bad  ? 
Clearly  not.  As,  therefore,  the  first  count  maj/  be,  and  the  second  is,  a 
good  count  in  assumpsit,  I  think  we  are  justified,  as  against  the  plaintiff, 
in  saying  that  the  whole  is  a  good  declaration  in  assumpsit :  and,  as  it  is 
mconsistent  with  the  process,  it  must  be  set  aside. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absolute, 
on  the  ground  of  variance.  In  the  queritur,  the  plaintiff  says  that  the 
defendant  has  be^n  summoned  to  answer  in  an  action  of  debt.(6)     That  is 

(a)  There,  the  writ  was  in  debt,  and  the  declaration  was  partly  in  debt  and  partly  in  assump- 
sit.  The  court  refused  to  set  aside  the  declaration  as  irrecrulnr,  but  left  the  defendant  to  demur. 

ib)  In  M  *  Quillin  v.  Coxt  1  H.  Blac.  249,  it  was  held,  that,  although  it  would  be  a  fatal  de- 
fect if  the  sum  in  the  queritur  were  legs  than  the  amount  appearing  to  be  due  by  the  counts, 
it  was  no  objection  that  the  queritur  was  of  too  large  a  sum.  This  distinction  appears  reasona* 
ble;  as,  in  the  former  case,  there  might  be  a  difficulty  in  pleading  in  a  new  action  brought  for 
a  matter  included  in  the  counts,  but  not  covered  by  the  queritur,  and  therefore,  pro  tantOy  ex- 
cluded from  the  judgment ;  whereas,  in  the  letter  case,  no  such  difficulty  would  arise. 

And  sec  Mackarell  v.  Batehelor,  Cro.  Eliz.  583  ;  Crumpton  v.  Smith,  Yelv.  5 ;  Pemberton  v. 
Shdttm,  Cro.  Jac.  498 ;  Baylye  v.  Huphe$,  Cro.  Car.  137;  Holt  v.  Samhach,  Hutt.  96  ;  Hulme  v. 
Saunden,  2  T«cv.  4;  Dickenton  v.  Harrison,  4  Price,  282;  Com.  Dig.  tit.  Pleader  (C.  84\ 
(2W.7..{2W.  14\ 

However,  in  Gardner  ▼.  Bowman,  4  Tyrwh.  412,  the  court  of  Exchequer  held,  that  insuffi 
ciency  in  the  sum  mentioned  in  the  queritur,  to  cover  the  amount  demanded  by  the  cojnis, 
was  no  ground  of  demurrer.— relying  upon  M^  Quillin  v.  Cox,  as  having  established  the  pos. 
tion  that  variance  between  the  queritur  and  the  counts, was  in  no  case  materia.. 
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j^  *true ;  but  it  does  not  affect  what  follows,  as  to  the  form  of  the 

-'  action.  It  then  goes  on  to  state  that  the  plaintiff  demands  of  the 
defendant  a  certain  sum,  which  he  owes  to  and  unjustly  detains  from 
him.  That  is  characteristic  of  an  action  of  debt.  But,  upon  such  con- 
sideration as  I  have  been  able  to  bestow  upon  the  matter,  I  do  not  think 
that  conclusively  shows  that  the  count  is  a  count  in  debt.  In  order  to 
ascertain  what  the  form  of  the  action  is,  you  must  begin  with  the  words 
"  For  that  whereas.*'  Now,  taking  it  from  that  point,  the  first  count 
contains  nothing  to  show  that  it  is  a  count  in  debt ;  and  the  second  is 
admitted  to  be  a  count  in  assumpsit.  The  distinction  between  assumpsit 
and  debt  is  sometimes  rather  subtle.  The  substance  of  the  claim  in 
assumpsit  is  for  damages :  in  debt,  the  damages  are  claimed  only  as 
incidental ;  that  which  is  claimed  as  the  debt,  is,  the  duty  resulting  from 
the  contract.  When  the  plaintiff  goes  on  to  state  something  beyond  the 
duty,  and  alleges  a  promise  and  a  breach,  I  think  that  b  an  election  on 
his  part  to  treat  the  count  as  appertaining  to  the  particular  form  of 
action  in  which  a  promise  and  a  breach  are  essential.  For  these  reasons, 
I  think  we  are  justified  in  treating  this  as  an  entire  declaration  in  assump- 
sit, and  in  setting  it  aside  for  the  variance. 

The  rest  of  the  court  concurring,  Rule  absolute. 


*2261  *FOI^I^ETT  and  Another,  Assignees  of  J.  G.  UFFORD, 
■'  a  Bankrupt,  v.  HOPPE  and  Others.     Nov.  19. 

A.,  in  an  action  on  a  bill  of  exchange  against  B.,  a  trader,  signed  final  judgment  under  a  judge's 
order  on  the  7th  of  March.  On  the  9th,  B.  signed  and  filed  in  the  office  of  the  Lord  Chan- 
cellor's secretary  of  bankrupts  a  declaration  of  insolvency,  and  on  the  same  day  a  notice  of 
having  so  filed  such  declaration  of  insolvency,  was  served  both  on  A.  and  on  hia  attorney. 
On  the  9th  of  April,  aca.  ia.  was  issued  against  B.  in  the  action,  indorsed  to  take  46i.  Is.  6d., 
and  was  delivered  to  an  officer  of  the  sherifT  of  Middlesex,  who,  on  the  same  day,  took  B. 
in  execution.  B.  being  taken  in  the  custody  of  the  officer  to  a  lock-up  bouse,  on  the  said  9lh 
of  April  paid  one  of  the  assistants  of  such  officer  the  amount  indorsed  on  the  ca.  m.  This 
sum  was  part  of  the  assets  of  B.  when  so  paid,  and  it  was  on  the  Uth  of  April  handed  over 
by  the  assistant  who  received  it  to  the  officer,  who  paid  it  to  A.'s  attohaey  who  afterwards 
paid  it  to  A.  On  the  30th  of  April,  a  Jiat  in  bankruptcy  issued  against  B.,  founded  on  the 
declaration  of  insolvency,  under  which  B.  was,  on  the  1st  of  May,  duly  declared  a  bankrupt : — 

HeUf  that  the  assignees  of  B.  were  entitled  to  recover  the  462.  Is.  6d,  in  an  action  for  money 
bad  and  received. 

Assumpsit,  for  money  had  and  received,  and  for  money  due  upon  an 
account  stated. 

Pleas, — first,  except  as  to  21L  Is.  6d.,  parcel,  &c.,  non  assumpsit, — 
secondly,  as  to  the  said  21/.  Is.  6<2.,  parcel,  &c.,  payment  into  court. 

Replication,  joining  issue  on  the  first  plea,  and  taking  the  money  out 
of  court  on  the  second. 

The  action  was  brought  by  the  plaintiffs  as  assignees  of  J.  G.  Ufibrd, 
a  bankrupt,  to  recover  the  sum  of  67/.  8«.  received  by  the  defendants, 
of  which  46/.  1«.  6d.  was  received  under  a  ca.  %a.  issued  against  the 
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Dcrson  of  the  bankrupt,  and  21Z.  Is.  6(2.  under  a  testatum  fi.  fa,  issued 
igainst  his  goods.  * 

The  following  case  was  stated,  under  a  judge's  order,  for  the  opinion 
of  the  court : — 

In  February,  1846,  and  before  his  bankruptcy,  J.  G.  UflFord  was  in- 
debted to  the  present  defendants  in  two  several  sums  of  862.  and  9/.  12«., 
that  is  to  say,  36Z.  upon  a  *bill  of  exchange  drawn  by  them  upon,  ^^^97 
and  accepted  by,  him,  which  became  due  on  the  14th  of  that  ^ 
month,  and  in  9/.  12«.  for  goods  sold  and  delivered.  On  the  13th  of 
that  month,  the  present  defendants  commenced  an  action  against  the 
said  J.  G.  Ufford,  in  the  court  of  Exchequer,  for  the  said  sum  of  9/.  12«., 
for  which  they  held  no  security :  and,  on  the  18th  of  the  same  month, 
the  present  defendants  commenced  another  action  against  UiTord,  in  the 
same  court,  to  recover  the  amount  of  the  said  bill  of  exchange.  In  the 
former  of  these  actions,  the  present  defendants  delivered  their  declara- 
tion on  the  20th  of  February ;  and,  a  plea  having  been  pleaded  thereto, 
and  issue  joined  thereon,  notice  of  trial  before  the  sheriff  was  given  on 
the  27th  of  February  ;  but,  upon  the  4th  of  March,  a  judge's  order  was 
made,  by  consent,  for  a  stay  of  proceedings  in  that  action,  upon  pay- 
ment of  9L  128.J  the  debt  therein  claimed,  and  costs,  to  be  taxed; 
the  payment  to  be  made  on  the  9th  of  March ;  the  present  defendants 
having  liberty  to  sign  final  judgment  therein  forthwith:  and  final 
judgment  was  accordingly  signed  in  that  action  on  the  4th  of  March, 
1846. 

In  the  second  action,  viz.  that  for  the  amount  of  the  bill  of  exchange, 
the  present  defendants  delivered  their  declaration  on  the  26th  of 
February,  and  a  plea  was  pleaded;  but  the  present  defendants  were 
allowed  afterwards  to  sign  final  judgment  under  a  judge's  order :  and 
judgment  was  accordingly  signed  in  that  action,  on  the  7th  of  March, 
1846. 

On  the  9th  of  March,  1846,  Ufford  signed,  and  filed  in  the  ofiice  of 
the  Lord  Chancellor's  secretary  of  bankrupts,  a  paper  writing,  attested 
by  one  Henry  Swan,  in  the  following  form  : — 

"I,  the  undersigned,  John  George  Ufford,  of  Highbury  Brewery, 
Hol*oway,  in  the  county  of  Middlesex,  common  brewer,  do  hereby  declare 
ihat  I  am  unable  to  '''meet  my  engagements.  Dated,  this  9th  rmooQ 
day  of  March,  1846.  •■ 

(Signed)    "  John  George  Ufford. 

"  Witness.     Henry  Swan,  Attorney  of  the 
court  of  Queen's  Bench  at  Westmfaster,  &c." 

On  the  same  day,  a  notice  in  writing  was  served  upon  the  present 
defendants,  at  their  office.  Pigs'  Quay,  Bridewell  Precinct,  William  Street, 
Blackfriars  Bridge,  in  the  city  of  London,  and  also  on  their  attorney,  of 
which  notice  the  following  is  a  copy  : — 

n2 
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"  In  the  Exchequer  of  Pleas. 

Between  C.  Hoppe,  C.  E.  Hoppe,  and  J.  Hoppe,  plaintiffs,  and 
John  George  Uflford,  defendant. 

"  Take  notice  that  I  have  this  day  filed  in  the  oflSce  of  the  secretary 
of  bankrupts,  in  Quality  Court,  Chancery  Lane,  in  the  county  of  Mid- 
dlesex, a  declaration  of  insolvency,  a  true  copy  of  which  is  hereto 
annexed ;  and  I,  being  a  trader,  have  thereby  committed  an  act  of  bank- 
ruptcy within  the  ti'ue  intent  and  meaning  of  some  or  one  of  the  statutes 
now  in  force  concerning  bankrupts.     Dated,  &c. 

(Signed)     "  J.  G.  Ufford,  the  above-named  defendant, 
Highbury  Brewery,  HoUoway. 

"  To  Messrs.  C.  Hoppe,  C.  E.  Hoppe,  and 
J.  Hoppe,  the  above-named  plaintiffs,  and  to 
Mr.  W.  H.  Engleheart,  their  attorney  or 
agent,  &c." 

On  the  9th  of  April,  1846,  a  writ  of  testatum  fi.  fa.  wa«  issued  on 
behalf  of  the  present  defendants,  on  the  judgment  obtained  in  the  first 
action,  indorsed  to  levy  21/.  Is.  6d,^  the  amount  of  the  debt  and  costs 
in  that  action :  and  this  writ  was  delivered  to  an  officer  of  the  sheriff  of 
Middlesex  on  the  same  day. 
ji^  ^         *0n  the  said  9th  of  April,  a  writ  of  ca.  sa.  was  also  issued, 

"  J  on  behalf  of  the  present  defendants,  against  the  said  J.  G.  Ufford, 
in  the  second  action,  indorsed  to  take  46/.  1^.  6e2.,  the  amount  of  the  debt 
and  costs  in  that  action :  and  this  writ  was  also  delivered  to  an  officer  of 
the  sheriff  of  Middlesex  on  the  same  day. 

On  the  said  9th  of  April,  1846,  the  officer  of  the  sheriff  levied  upon 
the  goods  of  Ufford,  under  the  said  writ  of  testatum  fi  fa,^  the  said  sum 
of  21/.  Ifu  6(2.,  which  was  afterwards  paid  over  to  the  present  defendants, 
and  which  sum  they  have  paid  into  court  in  the  present  action. 

On  the  same  day,  the  officer  to  whom  the  writ  of  ca,  sa.  had  been 
delivered,  took  Ufford  in  execution  under  that  writ ;  and,  at  the  time  of 
the  said  arrest,  Ufford  informed  the  officer  of  his  having  filed  the  said 
declaration  of  insolvency. 

Ufford  was,  on  the  same  day,  removed  in  the  custody  of  the  officer  to  a 
lock-up-house,  where,  in  order  to  procure  his  discharge,  he  paid  to  one 
of  the  assistants  of  the  officer  the  amount  indorsed  on  the  writ  of  ca.  sa.j 
having  also  previously  informed  the  said  assistant  of  his  having  filed  the 
said  declaration  of  insolvency. 

This  money,  being  the  said  sum  of  46?.  Is.  6d.  now  claimed  in  the 
present  action  in  addition  to  the  sutn  paid  into  court,  was  part  of  the 
assets  of  Ufford  at  the  time  when  it  was  so  paid  to  the  said  assistant  of  the 
officer  as  aforesaid,  and  was  afterwards,  that  is  to  say,  on  the  11th  of 
April,  1846,  and  before  the  commencement  of  this  action,  paid  over  by 
the  said  assistant  who  received  it,  to  the  officer  of  the  sheriff,  and  by  him 
tc  Mr    Engleheart,  the  attorney  of  the  present  defendants,  and  was 
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received  by  him  on  their  behalf;  and  he  has  since  paid  over,  or  other- 
wise accounted  to  the  defendants  for,  the  same. 

The  before-mentioned  actions  were  commenced  and  *prosecuted  r+ooA 
*>y  the  defendants  against  Ufford,  adversely,  and  with  the  sole 
new  of  disserting  their  legal  rights. 

On  the  30th  of  April,  1846,  tifiat  in  bankruptcy  was  issued  against 
Ufford,  founded  on  the  said  declaration  of  insolvency ;  under  which,  on 
the  Ist  '^f  May  following,  he  was  duly  declared  a  bankrupt ;  and  this 
Jto,  and  the  proceedings  thereon,  are  still  in  force ;  and  the  present 
plaiDtiifs  have  been  duly  appointed,  under  the  said  fiat^  assignees  of  the 
estate  and  effects  of  Ufford,  and  now  claim  to  recover  from  the  present 
defendants,  in  addition  to  the  sum  already  paid  into  court,  the  said  sum 
of  46^  1«.  6(2.,  as  money  had  and  received  to  the  use  of  the  plaintiffs  as 
sach  assignees. 

The  question  for  the  opinion  of  the  court  is— whether,  under  the 
circumstances  above  stated,  the  plaintiffs,  as  assignees  as  aforesaid,  are 
entitled  to  recover  the  said  sum  of  46Z.  1«.  6  j.  If  the  court  shall  be 
of  opinion  in  the  affirmative  thereof,  then  the  defendants  agree  that 
judgment  shall  be  entered  against  them,  by  confession,  for  the  said  sum 
of  46/.  1%,  6d.,  in  addition  to  the  said  sum  of  money  already  paid  into 
court  in  this  action,  immediately  after  the  decision  of  this  case,  or  other- 
wise, as  the  court  may  think  fit.  But,  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  plaintiffs  agree  that  a  judgment  shall  and  may  be 
entered  against  them  of  nolle  prosequij  as  to  the  issue  joined  in  this 
action,  immediately  after  the  decision  of  this  case,  or  otherwise,  as  the 
court  may  think  fit,  and  that  judgment  shall  be  entered  accordingly. 

Badeley  (with  whom  was  Talfourd^  Serjt.),  for  the  plaintiffs. (a)  The 
question  is,  whether  the  plaintiffs  are  *entitled  to  recover  the  r*oQi 
46/.  1«.  6c/.  paid  by  the  bankrupt  to  procure  his  discharge  from  ^ 
execution.  It  is  difficult  to  conceive  any  ground  on  which  the  defendants 
are  entitled  to  retain  that  sum.  The  act  of  bankruptcy  was  committed 
on  the  9th  of  March,  1846,  and  due  notice  of  such  act  was,  on  the  same 
day,  given  both  to  the  defendants  and  their  attorney.  The  ca.  sa, 
against  the  bankrupt  did  not  issue  until  the  9th  of  April.  By  paying 
into  court  the  21/.  Is.  6c/.,  the  sum  levied  in  the  first  action  upon  the 
bankrupt's  goods,  and  by  resisting  the  repayment  of  the  46/.  Is.  6c/., 
paid  to  the  bankrupt  to  procure  his  discharge  from  arrest,  the  defend- 
ants seem  to  think  that  there  is  a  distinction  between  the  two  cases. 

(a)  The  points  marked  for  argument  on  the  port  of  the  plaintiffs  were  as  follows : — 
"  The  plaintiflTs  will  contend,  upon  the  argument  of  this  case,  that  the  payment  of  the  money 
in  qoestion,  having  been  made  by  the  bankrupt  after  the  commission  of  an  act  of  bankruptcy, 
-^hal  act  being  the  filing  of  a  declaration  of  insolvency,  on  which  a  Jiat  issued  within  two 
calendar  months  afterwards, — and  in  order  to  procure  his  discharge  from  an  execution  issued 
subsequently  to  such  act  of  bankruptcy  committed,  with  full  notice  to  the  defendants  of  such 
act  of  bankruptcy,  is  not  protected  by  any  of  the  statutes  in  force  concerning  bankrupts ;  and 
that  the  plainiifls,  as  assignees,  are  entitled  to  recover  the  sum  so  paid.'* 
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The  principle,  however,  of  the  bankrupt  laws,  that  the  property  of  the 
bankrupt  shall  be  divided  rateably  among  his  creditors,  extends  to  both 
cases.  If  it  were  otherwise,  then,  in  every  case  where  it  was  appre- 
hended that-  a  debtor  was  about  to  become  a  bankrupt,  the  creditor 
would  take  his  person  instead  of  seizing  his  goods.  The  transaction  is 
clearly  not  protected  by  the  2  &  3  Vict.  c.  29,  s.  1,  for  the  defendants 
had  distinct  notice  of  a  prior  act  of  bankruptcy  committed  by  the  bank- 
rupt. It  is  almost  unnecessary  to  refer  to  any  authority,  to  show  that 
money  had  and  received  is  the  proper  form  of  action.  AUanson  v. 
Atkimon^  1 M.  &  S.  583,  however,  is  expressly  in  point.  There,  R.,  a 
tradesman,  being  arrested  at  the  suit  of  the  defendant  upon  a  ea.  «a., 
4c9q9-i  placed  goods  in  the  hands  of  the  sheriff's  *officer,  to  raise  money 
-I  upon  them,  who  accordingly  pledged  them,  and  five  weeks  after- 
wards, paid  over  the  amount  to  the  defendant.  It  was  held  that  the 
assignees  of  R.,  who  had  committed  an  act^  of  bankruptcy  before  the 
arrest,  might  recover  the  money  paid  to  the  defendant  in  an  action  for 
money  had  and  received,  although  the  defendant  was  not  privy  to  the 
taking  of  the  goods  by  the  sheriff  *s  officer,  and  although  the  money  paid 
to  the  defendant  was  not  the  Identical  money  raised  by  the  pledge. 

Simony  for  the  defendants.(a)  It  is  submitted  that  the  defendants  are 
entitled  to  return  the  sum  in  question.  First,  the  notice  given  to  the 
defendants,  that  the  bankrupt  had  committed  an  act  of  bankruptcy,  was 
not  sufficient.  To  affect  any  party  with  notice  of  an  act  of  bankruptcy, 
such  act  must  be  complete  in  itself.  This  was  expressly  decided  in  Con- 
way V.  Nally  1  Man.  Gr.  &  S.  649.  There,  Tindal,  C.  J.,  in  his  judgment, 
after  referring  to  the  6th  section  of  the  6  Geo.  4,  c.  16,  says :  "  Two 
steps,  therefore,  are  to  be  taken  before  the  declaration  will  constitute  an 
act  of  bankruptcy  —  the  declaration  is  to  be  filed  with  the  secretary  of 
bankrupts,  and  a  memorandum  is  to  be  signed  by  him  for  insertion  of 
^coqq-i  ^^^  advertisement  in  the  Gazette.'*  Here,  if  the  notice  had  *been, 
J  generally,  that  an  act  of  bankruptcy  had  been  committed,  the 
defendants  might  have  been  bound  by  it.  But  the  notice  states  the  act 
of  bankruptcy  to  have  been  committed  by  filing  a  declaration  of  insol- 
vency.    It  therefore  amounts  to  nothing  more  than  a  threat. 

Secondly,  even  supposing  the  act  of  bankruptcy  to  have  been  com- 
plete, notice  of  it  does  not  apply,  where  the  execution  is  against  the 
person  of  the  bankrupt,  and  not  against  his  goods.  It  cannot  be  con- 
tended that  a  creditor  may  not  seize  the  person  of  his  debtor,  although 
the  latter  may  have  committed  an  act  of  bankruptcy.     In  the  present 

(o)  The  points  markod  for  argument  on  the  part  of  the  defendants  were  as  follows :  — 
"  The  defendanu  will  contend,  upon  the  argument  of  this  case,  that  the  money  paid  to  the 
sheriff  by  the  defendant  tthe  bankrupt),  in  order  to  obtain  his  liberation  from  custody  at  the 
olaintiffs'  (tLe  now  defendants^  suit,  is  not  recoverable  by  the  assignees,  being  a  sum  paid  to 
the  sheriff  upon  an  adverse  suit ;  and  that,  as  the  law  allows  a  creditor  to  take  his  debtor  in 
execution,  notwithstanding  an  act  of  bankruptcy  has  been  committed,  any  money  paid  honi 
fide  with  a  view  to  obtain  his  discharge,  is  paid  in  mvifum,  and  does  not  fall  within  any  prin- 
?*ple  on  «"h  '.>  *he  plaint ifis  as  assignees  can  recover.** 
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case,  the  sheriff  was  bound  to  obey  the  ca.  sa.,  and  it  is  clear,  that.  If  he 
had  let  the  bankrupt  out  of  custody  on  being  told  that  he  had  committed 
an  act  of  bankruptcy,  he  would  have  been  liable  to  the  defendants  for  an 
escape.  How  can  it  be  said  that  the  money  paid  by  the  bankrupt  to  tbe 
sheriff,  in  order  to  procure  his  discharge,  is  money  had  and  received  by 
the  defendants  to  the  plaintiffs'  use  ?  And,  even  supposing  the  sheriff  to 
be  liable  to  the  plaintiffs  for  paying  it  over  to  the  defendants,  it  is  clear 
that  the  latter  are  not  liable.  [Maule,  J.  The  way  in  which  the 
defendants  are  affected,  is,  that  the  party,  having  committed  an  act  of 
bankruptcy,  has  money  in  his  hands  belonging  to  his  assignees,  which  he 
pays  to  the  sheriff,  who  hands  it  over  to  the  defendants.  Wilde,  C.  J. 
Was  not  the  sum  paid  to  the  sheriff  money  which  the  defendants  might 
recover  as  money  paid  to  their  use  ?]  It  is  laid  down  in  Archbold's 
Practice,  by  Chitty,(a)  that  ''  payment  of  the  sum  indorsed  on  the  writ 
to  jthe  sheriff  or  his  officer,  or  to  the  marshal  or  warden,  is  not  deemed  a 
payment  to  the  plaintiff,  and  cannot,  therefore,  be  a  satisfaction  of  the 
judgment,  as  such  a  payment  on  a  j?./a.  would  have  been."  The  pay- 
ment, ^therefore,  by  the  bankrupt  to  the  sheriff  did  not  make  the  ri^oQ4 
latter  the  agent  of  the  defendants.  [Maule,  J.  The  sheriff 
afterwards  hands  the  money  over  tp  them.  Perhaps  he  was  not  their 
agent  till  he  did  so.]  If  the  bankrupt  had  not  paid  the  amount  to  tho 
sheriff  the  latter  would  have  had  a  right  to  detain  him  in  custody.  In 
Drury  v.  ffaunsfield^  11  Ad.  &  E.  101,  it  was  held,  that,  where  a  cre- 
ditor, on  his  petition  to  the  insolvent  debtors'  court,  under  the  1  &  2 
Vict.  c.  110,  B.  85,  had  obtained  an  order  (under  s.  87),  vesting  the 
estate  of  his  insolvent  debtor  in  the  provisional  assignee,  such  creditor 
was  not  bound,  on  the  debtor  afterwards  tendering  the  amount  of  debt 
and  costs,  to  assent  to  his  discharge  from  custody ;  nor  would  the  court 
of  Queen's  Bench  order  such  discharge  as  to  the  creditor's  action,  on 
affidavit  of  tender  and  refusal.  Here,  the  money  is  not  ear-marked. 
The  sheriff  received  a  certain  amount  of  money  from  the  bankrupt,  and 
the  defendants  received  a  similar  sum  from  the  sheriff.  Supposing  the 
defendants  had  paid  over  the  money  they  received  from  the  sheriff,  to  a 
third  party,  it  clearly  could  not  have  been  recovered  from  such  third  party. 
Thirdly,  money  paid,  as  here,  under  process  of  law,  cannot  be  reco- 
vered back.  In  Belcher  v.  Milh,  2  Cr.  M.  &  R.  160,  5  Tyrwh.  715, 
Parke,  B.,  in  giving  judgment,  lays  down  this  rule :  "  Money  recovered 
by  due  course  of  law  cannot  be  afterwards  taken  from  the  party."  Fos- 
ter  v.  Allansanj  2  T.  R.  479,  is  to  the  same  effect.  In  Teale  v.  Younge^ 
McClelland  &  Y.  497,  a  payment  under  arrest  was  put  on  a  different 
footing  from  a  voluntary  payment,  and  held  to  be  protected  by  the 
19  G.  2,  c.  32,  as  a  payment  in  the  ordinary  course  of  trade.  The; 
learned  counsel  upon  this  point  also  cited  Cox  v.  *Morgan^  2  B.  r^rj^r 
k  P.  858,  and  Harwood  v.  Lomasy  11  East,  127.     Here  the   "^ 
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sheriff  did  nothing  but  what  the  law  compelled  him  to  do.  It  is  siih 
mitted  that  the  assignees  could  not  have  recovered  against  the  sheriff, 
and,  if  so,  they  cannot  have  any  right  to  recover  against  the  defendants. 
In  Reynolds  v.  Wedd,  4  N.  C.  G94,  6  Scott,  699,  6  Dowl.  P.  C.  728, 
S.  being  sued  by  the  defendant,  on  the  13th  of  September,  paid  money 
into  court  in  lieu  of  bail.  Having  omitted  to  put  in  bail,  or  pay  the 
additional  sum  required  as  security  for  costs,  this  court  ordered  thb 
money  to  be  paid  to  the  defendant  on  the  23d  of  September.  On  the 
9th,  S.  had  committed  an  act  of  bankruptcy,  and  on  the  28th  Vkfiat  was 
issued  against  him.  It  was  held  that  his  assignees  could  not  recover  the 
money  so  paid  by  him  by  order  of  the  court.  So,  in  Mavor  v.  Croaniej 
1  Bingh.  261,  8  J.  B.  Moore,  179,  a  bankrupt,  proposed,  after  an  act  of 
bankruptcy,  to  dispose  of  his  lease,  which  was  a  beneficial  lease ;  the 
purchaser  refused  to  buy  unless  five  quarters*  rent  due  to  the  landlord 
were  first  paid ;  after  negotiation  between  the  bankrupt  and  the  landlord, 
who  knew  the  bankrupt's  situation,  the  rent  was  paid  out  of  the  money 
which  the  purchaser  had  agreed  to  give  for  the  lease,  there  being  at  the 
time  of  the  transaction  no  distress  on  the  premises,  but  the  landlord 
having  a  right  of  entry.  It  was  held,  that  the  bankrupt's  assignee  could 
not  recover  from  the  landlord  the  rent  so  paid  to  him.  Here,  the  sheriff 
cannot  be  considered  as  the  agent  of  the  defendants,  and  he  had  no 
indemnity  from  them.  Whitmore  v.  Greene^  13  M.  &  W.  104,  2  Dowl. 
&  L.  174,  shows  the  difference  between  a  case  where  a  party  actually 
instructs  the  sheriff,  and  where  he  merely  delivers  the  writ  to  him,  and 
♦2361  ^®^^^^  ^^°^  *^  ^^  ^"^  duty.  AUanson  v.  Atkinson  is  •distinguish- 
able^ from  the  present  case,  as  relating  to  goods,  and  falling  within 
the  express  provisions  of  the  6  G.  4,  c.  16,  s.  108. 

Badeley^  in  reply.  Three  objections  have  been  urged  to  the  plaintiffs' 
right  to  recover.  First,  it  is  said  that  the  notice  of  the  act  of  bank- 
ruptcy is  insuflScient,  in  support  of  which  Conway  v.  Nail  is  cited.  That 
case,  however,  was  decided  under  the  6  G.  4,  c.  16,  s.  6,  which  required 
a  declaration  of  insolvency  not  only  to  be  filed  in  the  oflSce  of  the 
secretary  of  bankrupts,  but  to  be  advertised  in  the  Gazette,  in  order  to 
constitute  such  declaration  an  act  of  bankruptcy.  Now,  however,  by 
the  5  &  6  Vict.  c.  122  (which,  by  s.  2,  repeals  all  provisions  inconsistent 
with  that  statute),  the  act  of  bankruptcy  is  complete  by  filing  the  decla- 
ration of  insolvency.  By  s.  22,  it  is  provided,  "thjit,  if  any  such  trader 
shall  file  in  the  ofiice  of  the  Lord  Chancellor's  secretary  of  bankrupts  a 
declaration  in  writing  (in  the  form  of  schedule  D.  hereunto  annexed), 
signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he 
is  unable  to  meet  his  engagements,  every  such  trader  shall  be  deemed 
thereby  to  have  committed  an  act  of  bankruptcy  at  the  time  of  filing 
such  declaration,  provided  a  fiat  in  bankruptcy  shall  issue  against  such 
trader  within  two  months  from  the  filing  of  such  declaration,"  &c. 
l^Simon.  The  5  &  6  Vict.  c.  122,  was  in  force  when  Conway  v.  Nail  was 
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decided — the  act  having  received  the  royal  assent  on  the  12th  of  August, 
1842,  and  that  case  not  ha^dng  been  decided  until  Easter  terra,  1845. 
Wilde,  C.  J.  Both  statutes  required  the  declaration  of  insolvency  to 
be  filed,  in  order  to  constitute  it  an  act  of  bankruptcy.  In  Conway  v. 
^ally  the  declaration  was  not  filed  until  after  the  notice  had  been  written 
und  received.]  The  notice  was,  therefore,  bad  in  that  case,  whether  it 
was  referable  to  the  one  statute  *or  the  other.  Here,  the  notice  r#oo«T 
expressly  states  that  the  declaration  of  insolvency  has  been  filed,  *" 
which  is  all  that  the  recent  act  requires.  In  Ramsey  v.  JEaton,  10  M. 
k  W.  22,  the  court  of  Exchequer  seem  to  have  been  of  opinion  that  a 
general  notice — that  the  party  has  committed  an  act  of  bankruptcy, 
without  stating  the  nature  of  it — is  sufficient.  So,  iw  Udal  v.  Walton^ 
14  M.  &  W.  254,  it  was  held  that  a  notice  that  a  bankrupt  had  com- 
mitted several  acts  of  bankruptcy,  was  a  sufficient  notice  within  the  2  k 
3  Vict.  c.  29. 

Secondly,  it  is  said  that  an  action  for  money  had  and  received  will 
not  lie  in  this  case,  as  the  money  was  not  ear-marked.  The  question  is, 
not  as  to  any  particular  pieces  of  coin,  but  whether  the  defendants  have 
received  a  certain  sum  of  money  to  which  the  plaintiffi^  as  assignees  are 
entitled.  In  Hitchin  v.  Campbell^  2  W.  Bla.  779,  an  action  by  the 
assignees  of  a  bankrupt  for  money  had  and  received,  was  upheld.  So, 
in  JReed  v.  JameBy  1  Stark.  N.  P.  134,  an  action  for  money  had  and 
received  was  held  to  lie  against  a  party  who  had  taken  the  goods  of  a 
bankrupt  in  execution  (after  an  act  of  bankruptcy),  and  then  took  the 
goods  under  a  bill  of  sale  from  the  sheriff,  although  no  money  was  actu 
ally  paid.  Allanson  v.  Atkinson  cannot  be  distinguished  from  the 
present  case.  Here,  the  case  states  that  the  money  paid  to  the  sheriff 
formed  part  of  the  assets  of  the  bankrupt.  Since  the  decision  in  Notley 
V.  jBmcA:,  8  B.  &  C.  160,  2  Mann,  k  B.  68,  it  is  unnecessary  to  argue 
that  an  action  for  money  had  and  received  will  lie,  at  the  suit  of  assignees, 
against  a  party  receiving  moneys  belonging  to  them. 

Thirdly,  it  is  said  that  money  paid  under  compulsion  *of  law  r*ooQ 
cannot  be  recovered.  This  is  not  true  as  a  general  principle.  In  *"  " 
The  Duke  de  Cudaval  v.  Collins,  4  Ad.  k  E.  868,  6  N.  &  M.  824,  it 
was  held  that  the  plaintiflF  might  recover,  in  an  action  for  money  had  and 
received,  a  sum  which  he  had  paid  under  colourable  legal  process.  Lord 
Denman  there  says :  "  It  is  asserted  that  the  principle  of  the  decision  in 
Marriott  v.  Hampton,  7  T.  R.  269,  has  not  been  adhered  to  in  this  case. 
Bat  that  case  does  not  warrant  the  argument  drawn  from  it.  It  does 
not  decide  that  money  obtained  under  the  compulsion  of  legal  process 
can  never  be  recovered  back ;  but  only  that,  after  the  defence  in  an  pction 
has  failed,  and  money  has  been  recovered  in  the  action,  it  cannot  be 
recovered  back  in  another  action.  This  is  the  ^ound  upon  which  the 
decision  is  put  by  Lord  Kbnyon.  He  says :  *  After  a  recovery  by  pro- 
cess of  law' — not  extortion — 'there  must  be   an  end  to  litigation.*" 


238        FoLLETT  V.  HoppE.  M.  T.  1847. 

[Wilde,  C.  J.  Marriott  v.  Hampton  is  referable  to  a  totally  different 
principle.  Maule,  J.  The  decision  in  that  case  was  tantamount  to 
saying  that  a  man  against  whom  damages  have  been  recovered  in  an 
action  of  trespass,  cannot  recover  back  the  amount  in  an  action  for 
money  had  and  received,  on  proof  that  no  trespass  was  in  fact  committed.'j 
If  a  person  wrongfully  avails  himself  of  the  process  of  law  to  obtain 
money,  such  money  may  clearly  be  recovered  back.  Here,  the  defend- 
ants had  notice  of  the  act  of  bankruptcy  a  month  before  the  issuing  of 
the  ca.  8a.  Most  of  the  cases  referred  to  by  the  other  side  upon  this 
point,  are  inapplicable,  having  been  decided  upon  special  grounds,  which 
distinguish  them  from  the  present  case.  It  would  militate  against  the 
whole  policy  of  Ae  bankrupt  laws,  if  a  party  receiving  money  under  the 
circumstances  set  forth  in  this  case,  were  allowed  to  retain  it. 
♦9Q01       *WiLDE,  C.  J.     This  case  has  been  elaborately  argued  ;  but  it 

^  does  not  appear  to  me  that  there  is  any  great  difficulty  involved 
in  any  of  the  points  presented  for  our  decision.  The  case  states  that  the 
now  defendants  had  brought  an  action  against  the  bankrupt ;  and  that 
the  amount  of  debt  and  costs  was  paid  by  the  bankrupt  after  notice  of 
an  act  of  bankruptcy.  The  declaration  of  insolvency,  which  constituted 
the  act  of  bankruptcy,  was  signed  and  filed  on  the  9th  of  March,  1846, 
and  a  copy  thereof  was  served  upon  the  defendants  on  the  same  day. 
On  the  9th  of  April, — a  month  after, — a  ca.  sa.  was  issued,  under  which 
the  bankrupt  was  arrested ;  whereupon  he  paid  to  the  sheriff  certain 
moneys  which  formed  part  of  his  assets,  which  were,  by  the  sheriff,  duly 
handed  over  to  the  defendants. 

The  first  question  arises  upon  the  statute  2  &  8  Vict.  c.  29,  which 
makes  valid  executions  bond  fide  executed  against,  and  contracts  band 
fide  entered  into  with,  bankrupts,  before  the  date  of  the  fiats  against 
them,  provided  there  has  been  no  prior  notice  of  an  act  of  bankruptcy. 
The  execution  in  the  present  case  was  executed  before  the  fiat,  and  is 
therefore  sustainable,  unless  the  now  defendants  had  notice  of  the  act  of 
bankruptcy.  And  the  question  is,  whether  the  notice  served  upon  them, 
was  a  sufficient  notice.  It  is  much  more  explicit  than  the  notices  which 
have  undergone  discussion  in  most  of  the  cases  that  have  been  adverted 
to ;  for,  it  not  only  states  that  an  act  of  bankruptcy  has  been  committed, 
but  it  describes  the  particular  act  of  bankruptcy  which  is  relied  on.  But 
it  is  objected  on  the  part  of  the  defendants,  that  the  notice  is  insufficient, 
because,  by  the  6th  section  of  the  6  6.  4,  c.  16,  the  filing  of  a  declara- 
tion of  insolvency  is  not  made  an  act  of  bankruptcy  until  after  such 
declaration  shall  have  been  inserted  in  the  London  Gtizette ;  and  it  does 
not  appear  that  this  declaration  of  insolvency  ever  was  advertised.  To 
•94m  ^^^  **^  ^*  answered,  that,  by  the  5  &  6  Vict.  c.  122,  s.  22,  the 

J  filing,  by  a  trader,  of  such  declaration  of  insolvency,  is  of  itself 
an  act  of  bankruptcy,  from  the  filing  thereof,  provided  that  a  fiat  issues 
within  two  months.     On  the  other  hand,  it  is  urged  that  the  sixth  section 
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of  the  6  G.  4,  c.  16,  is  not  repealed.  But  the  5  &  6  Vict.  c.  122,  repeals 
all  former  laws  that  are  inconsistent  and  at  variance  with  its  provisions ; 
and  the  22d  section,  in  express  terms,  enacts,  that  the  filing  of  the 
petition  shall  be  an  act  of  bankruptcy.  How,  then,  can  the  court  say 
that  it  shall  not  be  a  complete  act  of  bankruptcy  until  something  else  is 
done  which  that  statute  does  not  require  to  be  done  ?  The  circumstance 
of  the  former  act's  requiring  more  to  constitute  an  act  of  bankruptcy 
than  the  latter,  affords  no  reason  for  controlling  and  limiting  the  effect 
of  the  language  used  by  the  legislature.  I  entertain  no  doubt  whatever, 
that  the  act  of  bankruptcy  was  complete  on  the  filing  of  the  declaration 
of  insolvency,  and  that  the  notice  was  a  full  and  complete  notice  that  an 
act  of  bankruptcy  had  been  committed.  That  ground  of  objection,  there* 
fore,  fkils. 

The  next  objection  is,  that  the  action  is  wrong  in  point  of  form, — 
that,  whatever  the  plaintiffs'  remedy  under  the  circumstances,  they  were 
not  entitled  to  maintain  an  action  for  money  had  and  received,  inasmuch 
as  it  does  not  appear  that  the  money  paid  over  by  the  sheriff  to  the  now 
defendants'  attorney,  was  the  identical  money  received  by  the  former 
from  the  bankrupt.  That,  however,  was  quite  unnecessary.  This  is  not 
like  an  action  of  detinue  or  trover,  for  the  particular  coin.  It  is  an 
action  brought  to  recover  a  sum  of  money,  part  of  the  assets  of  the 
bankrupt,  which  has  improperly  found  its  way  into  the  pockets  of  the 
now  defendants.  The  now  defendants,  under  pressure  of  an  execution, 
have  induced  the  bankrupt  to  apply  a  portion  *of  the  assets  which  r-i^oA-t 
belonged  to  the  now  plaintiffs  as  his  assignees,  towards  the  dis- 
charge  of  their  debt.  This  objection,  although  taken  in  AUansan  v. 
AtkingaUj  seems  to  have  received  no  countenance  from  the  court. 

The  third  objection  is,  that  an  action  for  money  had  and  received  will 
not  lie  to  recover  back  money  paid  under  legal  process.  Allansan  v. 
Aikinsan  is  a  distinct  authority  upon  this  point.  Several  cases  Were 
cited  for  the  purpose  of  showing  that  payments  made  under  compulsion 
of  legal  process,  could  not  be  recovered.  These  cases  were  decided  when 
the  statute  of  James  was  in  force,  and  had  reference  to  that  statute. 
But  it  is  enough  to  say  that  we  are  not  now  dealing  with  that  statute, 
and  that  those  cases  are  therefore  inapplicable  to  the  present.  The 
bankrupt  had  no  more  right  to  apply  the  assets  belonging  to  his  assignees 
b  satisfaction  of  the  demand  of  the  now  defendants,  than  a  clerk  would 
have  so  to  apply  the  moneys  of  his  master.  It  is  said,  that,  although  the 
sheriff,  at  the  time  he  received  the  money,  had  notice  of  the  prior  act  of 
bankruptcy,  it  does  not  appear  from  the  case  that  he  informed  the  now 
defendants  that  he  htfd  had  such  notice.  That,  however,  was  not 
necessary :  the  now  defendants  themselves  had  had  notice.  It  has  been 
attempted  to  distinguish  the  acts  of  the  sheriff  from  those  of  the  now 
defendants.  But  they  put  the  sheriff  in  motion,  and  they  sanction  and 
adopt  his  acts,  by  receiving  the  fruits  of  the  execution,  and  are  therefore 
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responsible.  Several  cases  showing  that  money  had  and  received  is 
maintainable  under  such  circumstances,  will  be  found  collected  in  Atkin- 
son's Treatise  on  the  office  of  sheriff,  p.  640,  641. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment. 

CoLTMAN,  J.     I  am  of  the  same  opinion.     It  was  contended  in  the 
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first  place,  on  the  part  of  the  ^defendants,  that  there  had  been 


no  due  notice  of  an  act  of  bankruptcy ;  and  the  case  of  Conway 
V.  Nail  was  relied  on  for  that  position.  Mr.  Badeky  suggested  that  that 
case  arose  upon  the  6  6.  4,  c.  16,  s.  6,  and  not  upon  the  statute  by  which 
this  case  is  to  be  governed,  viz.  the  6  &  6  Vict.  c.  122,  s.  22.  The  dates 
however  show  that  the  case  must  have  arisen  after  the  passing  of  the 
last-mentioned  statute,  although  it  does  not  appear,  from  the  report,  to 
have  been  adverted  to  in  the  course  of  the  argument.  That  is  a  matter 
of  no  material  consequence ;  for,  the  objection  there, — that  the  declare^ 
tion  of  insolvency  had  not  been  filed, — was  equally  available  under  either 
statute.  Upon  the  facts  stated  in  the  present  case,  it  appears  that  a 
declaration  of  insolvency  had  been  duly  filed, — which,  under  the  5  &  6 
Vict.  c.  122,  8.  22,  is  declared  to  be  an  act  of  bankruptcy, — and  that  the 
defendants  had  had  due  notice  thereof  before  the  payment  in  question 
was  made. 

The  other  objections  to  the  plaintiffs'  right  to  recover,  were,  that  there 
was  no  sufficient  privity  to  entitle  them  to  maintain  an  action  for  money 
had  and  received,  and  that  an  action  will  not  lie  to  recover  back  money 
paid  under  legal  process.  I  think,  however,  that  both  these  points 
are  disposed  of  by  the  cases  cited  on  behalf  of  the  plaintiffs,  to  which 
it  is  not  necessary  more  particularly  to  advert.  Whether  the  process 
were  a  ca,  sa.  or  d^fi.fa.  makes,  it  seems,  no  difference  in  this  respect. 

Maule,  J.  I  also  think  the  plaintiffs  are  entitled,  in  this  form  of 
action,  to  recover  back  the  money  which  these  defendants  have  received 
under  the  circumstances  staled  in  the  case ;  it  being  their  money,  and 
consequently  received  to  their  use.  Generally  speaking,  wherever  money 
belonging  to  one  person  has  been  received  by  another  without  authority. 
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it  may  be  recovered  *back.    That  general  principle  is  not  denied 


on  this  occasion ;  but  it  is  said  not  to  be  applicable  to  this  case. 
The  answer  attempted  to  be  given  is,  that  the  law,  for  avoiding  circuity 
of  actions,  does  not  permit  money  that  has  been  paid  under  legal  process 
to  be  recovered  back.  Here,  however,  the  legal  process  was  against  the 
bankrupt. — not  against  the  plaintiffs,  or  against  one  in  privity  with  them. 
The  principle  relied  on  does  not  apply  where  the  transaction  is  res  inter 
alios  acta.  The  assignees  certainly  do  represent  the  bankrupt ;  but  they 
are  not  bound  by  acts  done  by  him  after  the  act  of  bankruptcy,  any 
more  than  a  lessee  or  grantee  is  bound  by  the  acts  of  his  lessor  or  grantor 
after  the  making  of  the  lease  or  grant.  Here,  there  was  due  and  suffi- 
nent  notice  of  an  act  of  bankruptcy.    As  to  that,  the  statute  6  &  6  Vict. 
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c.  122,  s.  22,  is  clear  and  explicit :  and,  if  the  provision  in  the  6  G.  4, 
c.  16,  is  inconsistent  with  it,  the  later  statute  must  prevail.  It  is  unne- 
cessary to  discuss  cases  that  were  decided  under  previous  statutes.  The 
filing  of  a  declaration  of  insolvency  is  clearly  an  act  of  bankruptcy. 
Such  an  act  of  bankruptcy  was  committed,  and  the  defendants  had  due 
notice  of  it,  before  the  execution  in  this  case  was  executed :  and,  conse- 
quently, the  payment  made  under  that  execution,  is  taken  out  of  the 
protection  of  the  bankrupt  law.  The  money  of  the  pin  in  tiffs,  therefore, 
having  passed  from  the  bankrupt  to  the  sheriff,  and  from  the  sheriff  tc 
the  defendants,  without  the  privity  or  authority  of  the  plaintiffs,  and 
without  any  protection  derivable  from  the  bankrupt  law,  they  are  clearly 
entitled  to  maintain  this  action  to  recover  it  back.  I  think,  further,  that 
the  case  does  not  fall  within  any  exception  entitling  the  defendants  to 
hold  it  as  money  recovered  under  legal  process. 

V.  Williams,  J.  I  am  of  the  same  opinion.  There  having  been  a 
sufficient  notice  of  an  act  of  bankruptcy  *under  the  6  &  6  Vict.  rucoiA 
c.  122,  s.  22, — which  is,  in  my  judgment,  substituted  for  the  act  ^ 
of  bankruptcy  of  the  same  nature  in  the  6  G.  4,  c.  16,  s.  6, — the  plain- 
tiffs are  entitled  to  recover,  the  transaction  not  being  protected  by  the 
2  &  3  Vict.  c.  29. 

The  cases  of  Whitmore  v.  Oreene  and  Wilson  v.  Tumman,  6  M.  &  G. 
236,  6  Scott,  N.  R.  894,  no  doubt  prove  that  the  defendants  would  not 
have  been  liable  for  the  act  of  the  sheriff,  unless  they  had  afterwards 
ratified  and  assented  to  it.  But  those  cases  are  no  authority  to  sliow 
that  there  is  in  this  case  a  want  of  that  degree  of  privity  which  will 
entitle  the  plaintiffs  to  resort  to  this  form  of  action.  On  the  contrary, 
in  the  former  case,  the  lord  chief  baron  seems  to  assume  that  the  execu- 
tion-creditor might  be  liable  to  refund  the  money  paid  to  him.  And 
NatUtf  V.  BtLck  and  Allan%on  v.  Atkinson  are  distinct  authorities  to  show 
that  money  received  from  a  bankmpt,  whether  under  a  ca,  sa.  or  a /?.  /a., 
^fter  notice  of  a  prior  act  of  bankruptcy,  may  be  recovered  back  by  the 
assignees,  in  an  action  for  money  had  and  received.(a) 

Judgment  for  the  plaintiffs. 

(a)  See  Green  v.  Laurie,  1  Exch.  335. 


♦WILSON  V.  UPFILL.     Nov.  25.  [*245 

An  order  staying  all  further  proceedings  in  the  cause  "  until  the  further  order  of  the  court," 
cannot  be  waived  by  a  notice  of  abandonment  of  such  order  from  the  defendant,  so  as  to 
enable  him  to  move  for  judgment  as  in  case  of  a  nonsuit. 

Issue  was  joined  in  this  cause  on  the  20th  of  July,  1846,  and  notice 
of  trial  was  given  for  the  then  next  summer  assizes  at  Gloucester.  On 
the  26th  of  May,  1847,  the  defendant  obtained  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit,  which  was  discharged,  by  consent,  on  the  12th 
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of  June,  the  motion  appearing  to  have  been  made  prematurely,  inasmuch 
as  the  defendant  had  never  notified  to  the  plaintiff  his  abandonment  of 
an  order  made  on  the  7th  of  August,  1846,  whereby  it  was  ordered  that 
all  further  proceedings  in  this  cause  should  be  stayed  until  the  further 
order  of  the  court.  On  the  25th  of  June,  1847,  the  defendant  gave  the 
plaintiff  a  formal  notice  that  he  abandoned  the  order  of  the  7th  of' 
August,  1846,  and,  early  in  the  present  term,  he  again  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit,  against  which 

Willes  now  showed  cause.  This  not  being  an  order  exclusively  for  the 
benefit  of  the  defendant,  he  was  not  at  liberty  thus  to  abandon  it,  at  his 
election.  At  all  events,  the  present  motion  is  prematurely  made.  There 
has  been  no  fresh  default  since  the  plaintiff's  hands  were  loosed  (if  loosed 
they  were)  by  the  notice  of  the  26th  of  June,  1847. 

P(Mhley,  in  support  of  the  rule.  The  defendant  was  at  liberty  to  waive 
the  order  by  which  the  proceedings  were  stayed ;  and,  having  done  so, 
the  plaintiff  was  bound  to  proceed  according  to  the  practice  of  the 
•9J.R1  *court.  In  Maunder  v.  CoUettj  3  Man.  Gr.  &  S.  654,  it  was  held 
-I  that  a  defendant  who  has  obtained  an  order  for  particulars  of  the 
plaintiff 's  demand,  with  a  stay  of  proceedings  until  they  are  delivered, 
may  waive  the  delivery  of  such  particulars,  and  plead  or  demur  to  the 
declaration.  Wilde,  G.  J.,  there  says:  ^^It  is  idle  to  say  that  the 
defendant  cannot  waive  an  order,  or  take  any  step  in  a  cause,  without 
obtaining  a  fresh  order  to  rescind  it." 

Wilde,  G.  J.  It  seems  to  me  that  such  an  order  as  the  present  does 
not  fall  within  the  rule,  that  an  order  operating  exclusively  for  the 
benefit  of  one  side  may  be  abandoned.  It  continued  to  be  a  binding 
order  until  rescinded  by  the  authority  by  which  it  was  made. 

The  rest  of  the  court  concurring.  Rule  discharged,  with  costs. 
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HARTLEY  and  Another  v.  CUMMINGS. 
HARTLEY  v.  SAME.    Dec.  6. 

A.  contracted  to  serve  B.  and  his  partner  or  partners  for  the  time  being,  for  seven  years,  in  hit 
bunness  of  a  glass  and  alkali  manufacturer,  and  at  all  times  during  the  term  to  do  his  best 
endeavours,  and  use  his  utmost  care  and  diligence  in  the  works;  and,  further,  that  he  would 
not,  at  any  time  during  the  term,  neglect  or  absent  himself  from  the  said  service,  without  the 
consent  in  writing  of  B.  or  his  partner  or  partners  for  the  time  being,  or  either  or  such  of 
them  as  should  carry  on  the  business ;  nor  would  work  for  or  serve  any  other  person  or  per* 
sons,  without  such  consent : — in  consideration  of  which  service,  B.  agreed  to  pay  A.  24«.  per 
week  ibr  a  certain  amount  of  work,  and  to  find  him  some  other  description  of  work,  provided 
he  should  not  require  that  quantity  of  the  specified  work,  so  that  A.'s  wages  should  not  be 
less  than  24«.  per  week,  except  when  a  furnace  should  be  out,  when  A.  agreed  to  work  for 
21f.  per  week :  and  it  was  agreed,  that,  if  A.  should  be  sick  or  otherwise  incapacitated  from 
performing  the  service,  or  in  case  of  misconduct,  or  if  B.,  or  his  partner  or  partnera  for  the 
time  being,  or  either  or  such  of  them  as  should  carry  on  the  trade,  should  discontinue  the 
mAe  during  the  term, — in  either  of  such  cases,  B.  or  his  partners  should  be  at  liberty  to  re- 
lain  or  employ  any  other  person  in  the  room  or  stead  of  A.,  without  being  obliged  to  pay  him 
any  wages  or  satisfaction : — 

Rdd,  that  this  agreement  was  not  void  for  want  of  mutuality,  or  au  being  in  unreasonable  re- 
straint of  trade. 

This  was  an  action  upon  the  case  against  the  defendants  for  seducing 
workmen  from  the  service  of  the  plaintiff,  a  glass  and  alkali  manufac- 
turer ;  with  a  *8econd  count,  for  wrongfully  harbouring  workmen  r^o  ^  o 
who  had  left  his  service,  after  notice. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
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Trinity  term,  1846,  when  it  was  proved  that  the  defendants  had  seduced 
from  the  plaintiff's  service  several  workmen  who  were  in  his  service 
under  agreements  as  follows : — 

^^  An  agreement  made  this  14th  day  of  June,  1841,  between  Thomas 
Pike,  glass-maker,  on  the  one  part,  and  James  Hartley,  of  Sunderland, 
in  the  county  of  Durham,  glass  and  alkali  manufacturer,  of  the  other 
part,  as  follows :  And  first,  the  said  Thomas  Pike,  for  the  consideration 
hereinafter  mentioned,  doth  hereby  promise  and  agree  to  and  with  the 
said  James  Hartley,  his  executors,  &c.,  in  manner  and  form  following, 
that  is  to  say,  that  he,  the  said  Thomas  Pike,  shall  and  will,  from  time 
to  time,  and  at  all  times  for  and  during  the  term  of  seven  years,  to  be 
computed  from  the  day  of  the  date  of  these  presents,  well,  faithfully, 
and  diligently,  and  according  to  the  best  of  his  skill  and  ability,  work 
for  and  serve  the  said  James  Hartley  and  his  partner  or  partners  for 
*24.91  ^^^  *™^  ^^i'^gi  ^^  either  or  such  of  them  as  •shall  carry  on  the 
-'  trade  or  business  now  carried  on  by  him  as  a  glass  and  alkali 
manufacturer ;  and  also  that  he,  the  said  Thomas  Pike,  shall  and  will 
from  time  to  time,  and  at  all  times  during  the  said  term,  do  his  best 
endeavours,  and  use  his  utmost  care,  diligence,  and  industry,  in  and 
about  the  glass-house,  glass-works,  or  alkali-works,  and  seiVice  of  the 
said  James  Hartley,  and  the  person  or  persons  aforesaid,  for  his  and 
their  benefit  and  advantage,  and  behalf,  and  shall  not  and  will  not  cause 
to  be  done  any  matter  or  thing  whatsoever  that  may  be  or  tend  to  the 
hurt,  damage,  or  prejudice  of  the  said  James  Hartley,  or  his  partner  or 
partners,  or  such  of  them  as  shall  carry  on  the  business  now  carried  on 
by  him ;  and  shall  not  and  will  not,  at  any  time  or  times  during  the  said 
term,  neglect,  or  absent  himself  from,  the  said  work  and  service,  with- 
out the  license  and  consent  of  the  said  James  Hartley,  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them  as  shall  carry  on 
the  business  now  carried  on  by  him,  in  writing  under  his  or  their  hand 
or  hands,  for  that  purpose  first  had  and  obtained;  and  shall  not  nor  will, 
at  any  time  during  the  said  term,  work  with  or  for,  or  serve,  any  other 
person  or  persons  whomsoever,  at  any  other  glass-house  or  place  what- 
soever, nor  join  any  workman's  union,  or  any  club,  without  such  license 
and  consent  as  aforesaid;  and  further,  that  he,  the  said  Thomas  Pike, 
shall  and  will  teach  and  instruct,  ^raft>, '  any  person  or  persons  whom 
the  said  James  Hartley,  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  shall  carry  on  the  business  now 
carried  on  by  him,  shall  from  time  to  time  name  or  appoint,  but 
)no  other  person  or  persons  whomsoever,  in  the  art,  mystery,  or 
•employment  of  pontysticker,  gatherer,  blower,  piece-warmer,  flasher, 
ipiler,  kiln-assister,  or  any  other  department  which  the  said  James 
Hartley   shall   direct ;    and   also   shall   and   will,    at   all  times,  when 
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'^'thereunto  required,  attend,  and  with  his  best  endeavours  help  and 
assist  in  the  setting  of  pots  and  doing  all  other  matters  and  things 
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relatiDg  to  or  concerning  his  business  or  station  as  aforesaid,  or  the  busi- 
ness of  the  said  James  Hartley,  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  shall  carry  on  the  business  now  car- 
ried on  by  him ;  and  shall  and  will  be  subjected  to  such  regulation  in  the 
mode  or  modes  or  time  of  worl^ing  as  the  said  James  Hartley,  or  his 
partner  or  partners  for  the  time  being,  or  either  or  such  of  them  as  shall 
carry  on  the  business  now  carried  on  by  him,  may,  from  time  to  time, 
find  it  necessary  to  adopt  in  the  carrying  on  of  their  works ;  and  shall 
not  or  will  not  embezzle  or  waste  the  goods,  or  divulge  or  make  known 
the  secrets  of  the  trade,  or  the  affairs  or  business  of  the  said  James 
Hartley,  or  his  partner  or  partners  for  the  time  being,  or  either  or  such 
of  them  as  shall  carry  on  the  business  now  carried  on  by  him,  nor  will 
either  directly  or  indirectly,  during  the  said  teim,  become  surety  for,  or 
bound  with,  any  person  or  persons  whomsoever,  for  the  security  or  pay- 
ment of  any  sum  or  sums  of  money,  or  for  the  performance  of  any 
act,  matter,  or  thing  whatsoever : — In  consideration  of  which  said  work 
and  service  so  to  be  done  and  performed  in  manner  aforesaid,  and  of  the 
agreement  herein  contained  on  the  part  of  the  said  Thomas  Pike,  the 
said  James  Hartley  hereby  promises  and  agrees  to  and  with  the  said 
Thomas  Pike  in  manner  following,  that  is  to  say,  that  he,  the  said'  James 
Hartley,  his  executors,  &c.,  or  some  of  them,  shall  and  will,  when  and 
80  long  as  he,  the  said  Thomas  Pike,  shall  continue  and  be  employed  as, 
&e.,  for  the  said  James  Hartley,  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  shall  carry  on  the  business  now  car- 
ried on  by  him,  and  perform  the  agreement  hereinbefore  contained,  well 
and  truly  pay,  or  cause  to  be  paid  unto  the  said  Thomas  Pike,  so  long  as 
he  continues  to  be  ^employed  as,  &c.,  24«.  per  week,  for  1200  r^rori 
tables;  and,  for  all  good  and  merchantable  tables  over  and  above 
1200,  at  and  after  the  rate  of  10«.  per  hundred  [and  for  others  at 
another  rate],  the  said  Thomas  Pike  engaging  to  make  any  quantity  of 
tables  that  may  be  required,  not  exceeding  2400  tables  per  week  ;  and 
the  said  James  Hartley  agrees  to  find  the  said  Thomas  Pike  some  other 
description  of  work,  provided  the  said  James  Hartley  does  not  require 
1200  tables,  so  that  the  wages  of  the  said  Thomas  Pike  shall  not  be  less 
than  249.  per  week,  except  when  a  furnace  shall  be  out,  when  he.  the 
said  Thomas  Pike,  engages  to  work  for  21 «.  per  week, — no  payment  to 
be  made  for  bad  or  unmerchantable  tables :  And  it  is  agreed,  that,  in 
case  the  said  Thomas  Pike  shall  be  sick  or  lame,  or  shall  otherwise  be 
incapacitated  to  perform,  or  shall  not  perform,  the  work  and  service 
aforesaid,  and  bis  engagement  with  the  said  James  Hartley,  or  his  part- 
ner or  partners  for  the  time  being,  or  either  or  such  of  them  as  shall 
carry  on  the  business  now  carried  on  by  him,  or  in  case  he  shall  not,  in 
his  or  in  any  of  their  opinions,  have  conducted  himself  properly,  or  as 
he  ought  to  do,  or  if  the  said  James  Hartley,  or  his  partner  or  partners 
for  the  time  being,  or  either  or  such  of  them  as  shall  carry  on  the  trade 
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or  business  now  carried  on  bj  him,  shall  discontinue  the  said  trade  or 
business  during  the  said  term  of  seven  years,  then,  in  either  of  such 
cases,  the  said  James  Hartley,  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  shall  carry  on  the  business  now  car- 
ried on  by  him,  shall  and  may  be  at  liberty  to  retain  and  employ  any 
other  person  or  persons  in  the  room  or  stead  of  the  said  Thomas  Pike, 
and  therefore  shall  not  be  obliged  to  make  any  payment,  duty,  wages,  or 
other  satisfaction  to  the  said  Thomas  Pike. 

(Signed)    "  Thomas  Pike, 

"  James  Hartley." 
*2521       *^°  ^^®  P*^^  ^^  ^^^  defendants,  it  was  contended  that  this 
agreement  did  not  show  a  valid  contract  of  service,  inasmuch 
as  there  was  no  mutuality,  and  it  operated  in  unreasonable  restraint  of 
trade. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
reserving  to  the  defendants  leave  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  objections  to  the  agreement  were 
well  founded. 

Allen,  Serjt.,  in  Michaelmas  term,  1846,  accordingly  obtained  a  rule 
nisi.  He  cited  Gale  v.  Eeid,  8  East,  80,  Young  v.  TimTnanBy  1  Tyrwh. 
226,  1  C.  &  J.  331,  Eitchcock  v.  Coher,  6  Ad.  &  E.  440,  1  N.  &  P.  796, 
and  Sykes  v.  Dixon,  9  Ad.  k  E.  693,  1  P.  &  D.  463. 

Byhs,  Serjt.,  and  E,  Jame%,  now  showed  cause.  The  objections  taken 
to  this  agreement,  are— that  there  is  no  mutuality — that  there  is  no 
suflScient  consideration  for  the  contract  on  the  part  of  the  servant — and 
that  it  is  in  restraint  of  trade. 

This  case  is  not  distinguishable  in  principle  from  Pilkington  v.  Scott, 
15  M.  &  W.  657.  There,  the  plaintiffs  agreed  in  writing  with  one  Leigh, 
that  he  should  serve  them  for  seven  years'  as  a  crown-glass  maker :  that 
he  should  not  during  that  term  work  for  any  other  person*  without  their 
license ;  that  they  might  deduct  from  his  wages  any  fine  he  might  incur 
for  breach  of  their  rules ;  that,  during  any  depression  of  trade,  he  should 
be  paid  a  moiety  of  his  wages ;  that,  if  he  should  be  sick  or  lame,  the 
plaintiffs  should  be  at  liberty  to  employ  any  other  person  in  his  stead, 
*2'>^1  ^^^''^^^^  P*yi"g  ^i™  *^y  wages ;  •that  the  plaintiffs  should  pay 
him,  so  long  as  he  should  be  employed  and  work  as  a  crown-glass 
maker,  certain  wages  by  the  piece,  and  8/.  a  year  in  lieu  of  house-rent 
and  firing ;  and  that  the  plaintiffs  should  have  the  option  of  dismissing 
him  from  their  service,  on  giving  him  a  month's  notice  or  a  month's 
wages :  and  it  was  held  that  this  agreement  bound  the  plaintiffs  to  employ 
Leigh  during  the  seven  years,  subject  to  the  above  power  of  dismissal ; 
that  there  was,  therefore,  a  good  consideration  for  Leigh's  contract  to 
serve  for  the  seven  years ;  and  that  the  agreement  was  not  in  unlawful 
restraint  of  trade.  It  is  said,  here,  that  there  is  no  contract  on  the  part 
of  the  master,  to  employ  the  servant,  or  to  supply  materials.     But  that 
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18  necessarily  implied  from  the  contract  to  pay  wages  according  to  the 
amount  of  work  done ;  and  it  is  expressly  provided  that  the  master  will 
furnish  the  servant  with  some  other  description  of  work,  provided  he  does 
not  require  such  a  number  of  tables  as  will  produce  the  servant  24«.  per 
week.  Besides,  the  plaintiff  is  not  bound  to  the  same  strictness  of  proof 
against  a  wrong-doer,  that  might  be  requisite  if  he  were  seeking  to 
enforce  the  contract  against  the  workman  himself.  In  Keane  v.  Boyeotty 
2  H.  Blac.  511,  an  infant  slave  in  the  West  Indies  executed  an  inden- 
ture, by  which  he  covenanted  to  serve  B.  for  a  certain  term  of  years  as 
his  $ervantj  and  h.  covenanted  to  do  certain  things  on  his  part.  B.  then 
came  to  England  with  the  slave.  In  an  action  against  A.,  who  had 
seduced  him  from  the  service  of  B.,  A.  was  not  permitted  to  allege  that 
the  contract  was  void  as  being  made  by  an  infant  and  a  slave,  and  there- 
fore that  the  declaration,  which  stated  him  to  have  been  retained  as  a 
servant  for  a  term  of  years,  was  not  proved ;  for,  the  court  held  that  the 
effect  of  9uch  a  cor^tract  might  be  the  manumission  of  the  8lave^{a)  and 
•consequently  that  it  was  for  his  own  benefit^  and,  being  for  his  (-♦oci 
own  benefit,  that  it  was,  at  most,  only  voidable  by  the  infant  him- 
Relf.  Assuming,  therefore,  that  this  agreement  is  defective  in  this  respect, 
fM)  as  to  entitle  the  servant  to  object  to  it  in  an  action  against  him  for  a 
breach  of  it,  it  is  not  competent  to  these  defendants  so  to  do. 

Allen^  Serjt.,  and  JFVy,  in  support  of  the  rule.  In  Sykes  v.  Dixon^ 
9  Ad.  &  E.  693,  1  P.  &  D.  463,  a  stranger  was  held  entitled  to  take 
advantage  of  a  void  agreement.  There,  B.  contracted  in  writing  to 
work  for  the  plaintiff  in  the  way  of  his  trade,  and  for  no  other  person, 
during  twelve  months,  and  so  on  from  twelve  months  to  twelve  months, 
until  B.  should  give  notice  of  quitting :  and  it  was  held,  that  such  agree- 
ment was  invalid,  under  the  statute  29  Car.  2,  c.  3,  s.  4,  for  want  of 
mutuality ;  and  that  the  objection  might  be  taken  by  the  defendant,  in  an 
action  by  the  plaintiff  for  harbouring  B.,  who,  as  the  plaintiff  alleged, 
had  quitted  him  without  proper  notice.  (6) 

All  the  modern  cases,  from  Young  v.  Timmins,  1  C.  &  J.  331, 1  Tyrwh. 
236,  lay  it  down,  that  a  contract  in  partial  restraint  of  trade,  to  be  good, 
must  be  founded  on  some  consideration.  The  rule  is  distinctly  recog- 
nised in  Hitchcock  v.  Coker,  6  Ad.  k  E.  438,  1  N.  &  P.  796,  where  the 
whole  law  upon  the  subject  is  learnedly  and  elaborately  discussed  and 
considered  by  Lord  Dexmax.  In  MaUan  v.  May^  11  M.  &  W.  653,  It 
was  held  that  a  contract  in  *restraint  of  trade,  to  an  extent  greater  r»9cc 
than  is  necessary  for  the  protection  of  the  party,  is  unreasonable, 
and  void,  as  injurious  to  the  interests  of  the  public.  Parke,  B.,  in  deli- 
vering the  judgment  of  the  court,  there  says :  "  Contracts  for  the  partial 

(0)  Et  vide  Co.  Litt.  124,  a.  b. 

(6)  Lord  Denman  there  says  :  "  It  was  argued,  on  the  authority  of  Keane  v.  Boycott,  that 
the  objection  was  not  one  which  a  third  person  could  take ;  and  that  might  be  so  in  a  case 
where  the  servant  was  de facto  continuing  in  the  service ;  but  not  here,  where  he  had  quitted 
bis  master,  and  taken  his  chance  in  hiring  himself  to  the  defendant.** 
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restraint  of  trade,  are  upheld,  not  because  they  are  advantageous  to  the 
individual  with  whom  the  contract  is  made,  and  a  sacrifice  pro  tanto  of 
the  rights  of  the  community,  but  because  it  is  for  the  benefit  of  the  public 
at  large  that  they  should  be  enforced.  Many  of  these  partial  restraints 
on  trade  are  perfectly  consistent  with  public  convenience  and  the  general 
interest,  and  have  been  supported ;  such  is  the  case  of  the  disposing  of  a 
shop  in  a  particular  place,  with  a  contract  on  the  part  of  the  vendor,  not 
to  carry  on  a  trade  in  the  same  place.  It  is  in  effect  the  sale  of  a  good- 
will, and  offers  an  encouragement  to  trade,  by  allowing  a  party  to  dispose 
of  all  the  fruits  of  his  industry :  Prugnell  v.  Clo%ey  Aleyn,  67  ;  (a)  Broad 
V.  Joliffe^  Cro.  Jac.  596,  Broad  v.  JoUyffe  ;  Jelliott  v.  Broody  Noy,  98, 
Jellite  V.  Broade,  And  such  is  the  class  of  cases, — of  much  more  fre- 
quent occurrence,  and  to  which  this  present  case  belongs,^-of  a  trades- 
man, manufacturer,  or  professional  man,  taking  a  servant  or  clerk  into 
his  service,  with  a  contract  that  he  will  not  carry  on  the  same  trade  or 
profession  within  certain  limits :  Chessman  v.  JVatn Jy,  2  Ld.  Raym.  1456, 
2  Stra.  739.  In  such  a  case,  the  public  derives  an  advantage  in  the 
unrestrained  choice,  which  such  a  stipulation  gives  to  the  employer,  of 
able  assistants,  and  the  security  it  affords  that  the  master  will  not  with- 
hold from  the  servant  instruction  in  the  secrets  of  his  trade,  and  the 
communication  of  his  own  skill  and  experience,  from  the  fear  of  his  after- 
wards having  a  rival  in  the  same  business.  It  is  justly  observed  by  Lord 
*2^61  Wynford,  in  giving  the  judgment  of  the  *court  in  Homer  v.  Ash- 
^  ford,  3  Bingh.  322,  IIJ.  B.  Moore,  91,  that  'it  may  often  hap- 
pen that  individual  interest  and  general  convenience  render  engagements 
not  to  carry  on  trade,  or  act  in  a  profession,  in  a  particular  place,  proper ; 
that  engagements  of  this  sort  between  masters  and  servants  are  not 
injurious  restraints  of  trade,  but  securities  necessary  for  those  who  are 
engaged  in  it ;  and  that  the  effect  of  such  contracts  is  to  encourage, 
rather  than  cramp,  the  employment  of  capital  in  trade,  and  the  promo- 
tion of  industry.'  **  The  principle  is  again  recognised  m  Price  v.  Greeny 
16  M.  &  W.  346.(6)  In  all  these  cases  there  is  a  mutuality  that  is  wanting 
here.  Upon  the  face  of  this  agreement,  the  servant  binds  himself  to 
serve,  not  merely  the  person  who  contracts  with  him,  but  also  certain 
unknown  persons,  who  may  hereafter  claim  an  interest  in  his  services, 
without  his  having  the  corresponding  advantage  of  claiming  them  for 
paymasters.  Various  acts  of  parliament  give  mutual  rights  and  remedies 
to  masters  and  servants.((?)  This  contract  seeks  to  impose  upon  the 
servant,  liabilities  and  duties  towards  persons  against  whom  he  could  not 
enforce  those  statutory  remedies.  Besides,  the  agreement  binds  the 
servant  to  work  for  no  one  else  during  the  seven  years :  but  it  does  not 
bind  the  master  to  employ  him  during  that  period ;  he  may  suspend  the 

(a^  But  the  nome  of  the  cose  is  Prugnell  v.  Gotne. 

(h  Affirming  the  judgment  of  the  court  of  Exchequer  in  Gretn  v.  Prict.  13  M.  &  VV.  69i». 

Kc)  See  20  G.  2,  c.  19 ;  31  G.  2,  c.  11 ;  42  G.  3,  c.  90 ;  4  G.  4,  c.  34  ;  2  &  3  Vict.  c.  71. 
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works,  and  yet  make  no  remuneration  to  the  servant.  In  this  respect, 
the  case  very  closely  resembles  that  of  Aspdin  v.  Austin^  5  Q.  B.  671.(a) 
There,  by  agreement  between  the  plaintiff  and  defendant,  the  plaintiff 
agreed  to  manufacture  for  the  defendant  cement  of  a  certain  quality ; 
and  the  defendant,  on  condition  of  the  plaintiff's  performing  such  engage- 
ment, promised  to  pay  him  41,  weekly  during  *the  two  years  fol-  r^co^Y 
lowing  the  date  of  the  agreement,  and  5L  weekly  during  the  year  ^ 
next  following,  and  also  to  receive  him  into  partnership  as  a  manufacturer 
of  cement,  at  the  expiration  of  three  years ;  and  the  plaintiff  engaged 
to  instruct  the  defendant  in  the  art  of  manufacturing  cement.  Each 
party  bound  himself,  in  a  penal  sum,  to  fulfil  the  agreement.  The  defend- 
ant afterwards  covenanted  by  deed  for  the  performance  of  the  agreement 
on  his  part.  It  was  held,  that  the  provisions  in  the  agreement  did  not 
raise  an  implied  covenant  that  the  defendant  should  employ  the  plaintiff 
in  the  business  during  two  or  three  years,  although  the  defendant  was 
bound  by  the  express  words^  to  pay  the  plaintiff  the  stipulated  wages 
during  those  periods  respectively,  if  the  plaintiff  performed,  or  was  ready 
to  perform,  the  condition  precedent  on  his  part.  PUkington  v.  Scott  is 
distinguishable  from  the  present  case  in  several  respects.  The  servant 
was  to  be  paid  a  moiety  only  of  his  wages  in  case  of  any  depression  of 
trade ;  his  payment  was  to  be  not  wholly  by  piece  work ;  and  there  was 
a  proviso  for  a  determination  of  the  relation  by  a  month's  notice. 

Maule,  3.{h)  I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  an  action  for  seducing  workmen  from  the  service  of  the  plaintiff, 
a  glass  and  alkali-manufacturer,  and  for  harbouring  them  after  notice. 
It  appears  that  one  Thomas  Pike  was  in  the  service  of  the  plaintiff,  and 
that  the  defendant  induced  him  to  leave.  The  objection  urged  on  the 
part  of  the  defendant,  is,  that  the  agreement  entered  into  by  Pike  with 
the  plaintiff,  was  one  that  gave  the  latter  no  right  to  compel  Pike  to  serve 
him,  inasmuch  as  it  was  void,  either  for  want  of  mutuality,  or  because  it 
was  a  contract  to  an  '^unreasonable  extent  operating  in  restraint  r#9cg 
of  trade.  On  the  other  side,  it  was  insisted,  upon  the  authority  '^ 
of  Keane  v.  Boycott,  that  it  is  quite  immaterial,  for  the  purposes  of  this 
action,  whether  the  agreement  was  void  or  not ;  for,  that  it  is  not  com- 
petent to  the  defendants,  who  are  wrong-doers,  to  take  advantage  of  its 
invalidity.  In  answer  to  this,  the  case  of  Sykes  v.  Dixon  was  cited  on 
the  part  of  the  defendants,  where  it  is  said  to  have  been  decided  by  the 
court  of  Queen's  Bench,  that  such  an  objection  may  be  set  up  by  a  third 
person,  not  a  party  to  the  agreement.  It  is  unnecessary  to  say  whether 
that  case  may  not  be  distinguished  from  the  present, — there  being  no 
subsisting  service  that  was  interrupted  by  the  act  of  the  defendant, — 
because,  I  am  of  opinion  that  in  this  case  there  was  a  contract  between 
Hartley  and  Pike  which  was  perfectly  valid,  notwithstanding  the  objeo- 

(a)  And  see  Dunn  t.  Saylat,  lb.  685. 

(i)  Wilde,  G.  J.,  was  sitting  at  nisi  prius,  and  Coltmax,  J.,  was  at  chambers. 
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tions  that  have  been  urged.  It  is  necessary  to  look  very  minutely  at  the 
agreement.  The  contract  is,  in  terms,  made  between  Thomas  Pike  and 
James  Hartley.  It  provides,  in  the  first  place,  that  Pike  shall,  during 
the  term  of  seven  years,  work  for  and  serve  Hartley  "  and  his  partner 
or  partners  for  the  time  being,  or  either  or  such  of  them  as  shall  carry 
on  the  trade  or  business  now  carried  on  by  him."  So  that  the  person 
with  whom  Pike  contracts,  is,  James  Hartley,  and  James  Hartley  alone, 
and  the  thing  he  contracts  to  do,  is,  to  serve  him  or  those  who  may  at  any 
future  time  during  the  term  carry  on  the  trade.  The  contract  then  goes 
on  to  provide  that  Pike  shall,  at  all  times  during  the  term,  do  his  best 
endeavours,  and  use  his  utmost  care,  diligence,  and  industry  in  and  about 
the  works  and  service  of  Hartley  and  the  person  or  persons  aforesaid, 
for  his  and  their  benefit,  and  shall  not  cause  to  be  done  any  matter  or 
thing  whatsoever  that  may  tend  to  the  hurt,  damage,  or  prejudice  of 
Hartley,  or  his  partner  or  partners,  or  such  of  them  as  shall  carry  on 
^ocQ-i  the  business  now  carried  on  by  him,  and  *shall  not,  at  any  time 

-*  or  times  during  the  term,  neglect  or  absent  himself  from,  the  said 
work  and  service,  without  the  consent  in  writing  of  Hartley,  or  his  part- 
ner or  partners  for  the  time  being,  or  either  or  such  of  them  as  shall 
carry  on  the  business  now  carried  on  by  him,  and  shall  not,  at  any  time 
during  the  term,  work  with  or  for,  or  serve,  any  other  person  or  persons 
whomsoever,  at  any  other  glass-house  or  place  whatsoever,  without  such 
consent.  The  whole  of  these  provisions  show  that  the  carrying  on  of 
the  business  which  Hartley  was  at  the  time  carrying  on,  was  the  iuistra- 
turn  of  the  agreement.  The  term  of  service  was  to  depend  upon  the 
existence  and  the  carrying  on  of  the  business.  There  could  be  no  service 
by  Pike,  and  no  dispensation  by  Hartley,  unless  the  business  were  con- 
tinuing. Upon  the  business  ceasing,  it  follows  that  the  agreement  falls 
to  the  ground  on  both  sides.  Then, .  there  is  a  contract  on  the  part  of 
Hartley  to  pay  to  Pike  certain  wages  for  a  given  quantity  of  work,  and 
at  certain  rates  for  additional  work ;  and,  further.  Hartley  engages  to 
find  Pike  some  other  description  of  work,  provided  he  shall  not  require 
1200  tables  each  week,  so  that  Pike's  weekly  wages  shall  not  be  less  than 
248.,  except  when  a  furnace  shall  be  out,  in  which  case  Pike  agrees  to 
work  for  2l8.  per  week.  It  is  then  provided,  that,  in  case  Pike  shall  be 
sick  or  lame,  or  otherwise  incapacitated  to  perform,  or  shall  not  perform, 
his  work,  or  shall  misconduct  himself,  or  if  Hartley,  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them  as  shall  carry  on 
the  trade  or  business  now  carried  on  by  him,  shall  discontinue  the  busi- 
ness, during  the  term,  then,  in  either  of  such  cases,  Hartley,  or  his  part- 
ners, &c.,  shall  be  at  liberty  to  employ  any  other  person  in  the  room  of 
Pike,  and  shall  not  be  obliged  to  pay  Pike  any  wages  or  other  satisfac- 
tion. It  seems  to  me  that  there  is  no  foundation  for  any  of  the  objec 
'^2601  ^^^^*  *^*^  *have  been  urged.     It  is  not  necessary  to  deny  that  this 

•^  agreement  might  operate  in  restraint  of  trade  to  an  extent  that 
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would  vitiate  it,  if  it  gave  the  plaintiff  a  right  to  keep  Pike  uncnipl<)Yc<l 
iluring  any  part  of  the  seven  years.  It  is  enough  to  say  that  this  agi  te- 
ment  gives  him  no  such  right.  The  master  engages  to  employ  the  work- 
man for  the  seven  years  at  a  given  rate  of  wages,  except  in  the  events 
that  are  specially  provided  for,  viz,  incapacity  or  misconduct  of  the 
workman,  or  the  master  ceasing  to  carry  on  the  trade.  The  engagement 
on  the  part  of  the  master,  in  the  event  of  the  particular  goods  not  being 
wanted,  to  find  the  servant  other  work  that  shall  produce  the  prescribed 
amount  of  wages,  exhibits  sufficient  mutuality.  There  are  plain  and 
well-defined  obligations  on  both  sides.  I  am  clearly  of  opinion  that  there 
is  no  want  of  mutuality,  and  no  violation  of  the  principle  of  law  as  to 
contracts  in  restraint  of  trade.  With  respect  to  the  possibility  of  third 
persons  becoming  interested  in  the  contract, — it  seems  to  me  that  tl^ere 
is  nothing  in  that  to  prevent  Hartley  from  suing  or  being  sued  upon  the 
agreement.  It  is  by  no  means  an  unusual  provision  to  make.(a)  Then 
it  is  said,  that,  by  this  agreement,  the  workman  may  be  bound  to  serve 
parties  against  whom  he  would  have  none  of  the  remedies  provided  by 
the  statutes  regulating  the  relation  of  master  and  servant.  That  may 
be  so.  Sut  the  answer  is,  that  the  summary  proceeding  may  not  be  so 
valuable  as  some  of  the  advantages  which  this  agreement  gives  him.(6) 

Cbesswell,  J.  I  also  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  substance  of  this  agreement  is,  that  Pike  shall  serve 
Hartley,  and  his  partner  •or  partners  for  the  time  being,  during  r*opi 
ihe  term  of  seven  years,  and  that  Hartley,  or  those  who  should 
carry  on  the  business,  should  find  Pike  work  that  should  enable  him  to 
earn  24^.  per  week,  or  21«.  per  week  in  the  event  of  a  furnace  being 
out.  It  would  be  a  most  grievous  restraint  of  trade  if  no  valid  contract 
could  be  entered  into  by  a  workman  that  would  override  a  change  in  the 
firm,  and  it  would  operate  most  injuriously  to  the  interest  of  the  working 
classes  themselves.  By  this  agreement,  Hartley  at  all  events  binds  him- 
self to  find  work  for  Pike  during  the  seven  years,  subject  to  the  inter- 
ruptions that  are  specially  provided  for.  As  to  the  supposed  restraint 
of  trade,  I  do  not  very  well  see  how  that  question  can  arise  here.  I 
quite  agree  with  Rolfe,  B.,  who  says,  in  the  case  of  Pilkington  v.  Scott: 
^^  The  case  depends  not  so  much  on  any  principle  relating  to  contracts  in 
restraint  of  trade,  as  upon  the  principles  relating  to  contracts  in  general ; 
because,  if  it  was  a  contract  with  the  workman  to  work  for  the  plaintiffs 
for  seven  years,  and  by  the  plaintiffs  to  employ  him  for  that  time,  it 
clearly  was  not  void  as  being  in  restraint  of  trade."  The  provision  as 
to  the  discontinuance  of  the  business,  means  a  substantial  and  bond  fide 
ceasing  to  trade,  and  not  a  mere  temporary  suspension.  Whenever  that 
might  happen.  Pike  would  want  no  leave  to  work  for  any  other  firm: 

(a)  Vide  Boyd  v.  MoyU,  2  Man.  Gr.  &  S.  644. 

(5)  if  Pike  had  further  promieed  to  do  a  thing  wholly  collateral,  the  consideration  wtnjld  ap- 
pear to  be  tufRnevi  to  support  such  promise. 
VOL.  v.— 22  P 
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and  leave  could  only  be  given  by  persons  continuing  to  carry  on  the 
business. 

V.  Williams,  J.  I  entirely  concur  in  the  construction  put  upon  the 
agreement  by  my  brothers  Maulb  and  Cresswell.  It  clearly  contem- 
plates nothing  that  can  be  construed  to  be  an  unreasonable  restraint  of 
trade.  There  is  no  substance  in  the  objection  as  to  the  introduction  of 
new  partners.  And,  as  to  the  rest,  I  think  the  case  is  governed  by 
JHtlkiugtan  v.  Scott,  Rule  discharged. 


•262]  BAKER  and  Another  v.  PLASKITT.    Dec.  7. 

The  26th  section  of  the  7  &.  8  Vict.  c.  110,  prohibits  the  transfer  of  shares  in  any  joint-stock 
company  within  that  act,  the  formation  of  which  thall  he  commenced  after  \»t  of  NoveKtber, 
1844,  until  such  joint-stock  company  shall  have  obtained  a  certificate  of  complete  regis 
tration. 

In  assumpsit  for  not  accepting  shares  in  a  railway  company,  the  defendant  pleaded,  that,  after 
the  1st  of  November,  1844,  divers  persons,  exceeding  the  number  of  twenty^five,  were  united 
and  established  as  a  joint -stock  company  in  England,  for  the  purpose  of  executing  certain 
works  that  might  be  carried  on  without  obtaining  the  authority  of  parliament,  to  wit,  for  the 
purpose  of  making  a  certain  railway  in  India  ;  that  the  company  had  not  been  formed  or  ettab- 
lished,  either  by  or  in  the  names  of  any  other  person  or  persons,  or  in  any  way,  on  or  hefort 
the  Ut  day  of  November^  1844,  nor  had  the  company  ever  at  any  time  been  incorporated  by 
statute  or  charier,  &.c. ;  and  that  the  company  had  not  obtained  any  certificate  of  complete 
registratwn,  under  the  7  &.  8  Vict.  c.  110. 

At  the  trial,  it  was  proved,  that  one  S.  went  to  India  in  1843,  for  the  purpose  of  promoting  the 
formation  of  railways  there  ;  that  he  had  conversations  with  certain  persons  there  touching 
a  line  of  railway  between  M.  and  D. ;  that  meetings  were  held  upon  the  subject,  and  pm- 
mises  of  assistance  were  obtained  from  persons  who  agreed  to  be  parties  to  a  company  for 
that  purpose,  when  formed  ;  that,  in  July,  1844,  S.  procured  a  draft  deed  of  settlement  to  be 
prepared  in  India ;  that  he  left  India  in  September,  1844,  and  during  his  homeward  voyage 
drew  up  a  report  upon  the  subject  of  the  proposed  line  ;  that  S.  arrived  in  England  on  the 
3d  of  November,  1844 ;  and  that  the  company  was  provisionally  registered  in  May,  1845 ; 
but  that  it  had  never  been  completely  registered  : — 

Held,  that  there  was  no  evidence  to  go  to  the  jury,  that  the  formation  of  the  company  had  been 
commenced  before  the  1st  of  November,  1844:  But, 

Semble,  that  the  pica,  tholigh  good  after  having  been  pleaded  over  to,  would  have  been  bad  on 
demurrer,  for  alleging  that  the  company  had  not  been  formed  or  e»tahli$hed  on  or  before  the 
1st  of  November,  1844,  instead  of  negativing,  in  the  terms  of  the  statute,  that  the  formation 
of  the  company  had  been  commenced  before  that  day. 

Assumpsit,  for  not  accepting  scrip  or  shares  in  a  joint-stock  company, 
called  the  East-India-Railway  Company ;  with  the  usual  money  counts. 

The  defendant,  amongst  other  pleas,  pleaded,  ninthly,  as  follows : — 
As  to  the  first  count  of  the  declaration,  —  that,  before  the  making  of  the 
said  alleged  contract  and  promise  in  the  first  count  mentioned,  and 
♦2631  before  the  •accruing  of  the  alleged  causes  of  action  in  the  said 
-*  first  count  mentioned,  or  any  of  them,  or  any  part  thereof,  and 
after  the  Ist  of  November,  1844,  to  wit,  on  the  81st  of  December, 
1845,  divers  persons  whose  names  are  to  the  defendant  unknown, 
exceeding  the  number  of  twenty-five  (without  including  any  admission 
into  the  partnership  hereinafter  mentioned,  subsequent  to  the  formation 
thereof,  on  devolution  or  other  act  in  law),  consisting,  to  wit,  of  thirty 
persons,  had  been  and  then  were  united  in  partnership,  and  established 
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ns  a  joint-stock  company,  in  that  part  of  the  united  kingdom  of  Great 
liritain  and  Ireland  called  England,  for  the  purpose  of  executing,  for 
profit  to  the  said  partnership,  certain  works  which  then  might  and 
could,  and  still  can,  be  carried  into  execution  without  obtaining  the 
authority  of  parliament,  that  is  to  say,  for  the  purpose  of  making  a 
certain  railway  in  that  part  of  Her  Majesty's  dominions  called  India,  to 
wit,  a  railway  to  be  called  The  East-India  Railway :  that  the  said  part- 
nership and  company  hath  not  been  formed  or  established^  either  by,  or 
in  the  names  of,  any  other  person  or  persons  whatsoever,  or  in  any  way 
howsoever,  on  or  before  the  \nt  day  of  Novertiber^  1844,  nor  hath  the  said 
partnership  or  company  ever  at  any  time  been  incorporated  by  statute 
or  charter,  or  authorized  by  statute  or  letters-patent  to  sue  or  to  be  sued 
in  the  name  of  any  officer  or  person :  that  the  aforesaid  partnership  or 
company  had  not,  at  the  time  of  the  making  of  the  alleged  contract  and 
promise  in  the  first  count  mentioned,  or  at  the  time  of  the  settlement, 
purchase,  or  payments  by  the  plaintiffs,  as  in  the  first  count  mentioned, 
or  at  any  time  before  the  commencement  of  this  suit,  obtained  any  cer- 
tificate of  complete  registration  under  or  in  pursuance  of  the  provisions 
of  a  certain  act  of  parliament  made  and  passed  in  a  session  of  parlia- 
ment holden  in  the  7th  and  8th  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  for  *the  registration,  incorporation,  and  regula-  ri^oM 
tion  of  joint-stock  companies  :(a)  that  the  said  shares  in  the  said 
first  count  mentioned,  and  all  and  every  of  them,  were,  at  the  time  of 
the  making  of  the  contract  and  promise  in  the  first  count  mentioned,  and 
of  the  said  settlement,  purchase,  and  payments  by  the  plaintiffs,  as  in 
the  first  count  mentioned,  shares  and  interests  in  the  aforesaid  partner- 
ship and  company,  claimed  by  divers  persons  whose  names  and  number 
are  to  the  defendant  unknown :  that  the  said  scrip-receipts  in  the  said 
first  count  mentioned,  and  all  and  every  of  them,  were  scrip-receipts 
purporting  to  entitle  the  holder  thereof,  to  the  said  last-mentioned 
claimed  shares  and  interests  in  the  said  partnership  and  company :  and 
that  the  said  shares  and  scrip-receipts  in  the  said  first  count  mentioned, 
'were  not,  nor  were  any  or  either  of  them,  other  or  different  shares  or 
scrip-receipts  than  as  last  aforesaid — verification. 

To  this  plea,  the  plaintiff  replied  de  injurid. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
Trinity  term,  1846.  The  material  facts  were  as  follows: — In  the  year 
1843,  one  Stephenson,  an  engineer,  went  out  to  India,  as  a  private  specu- 
lation, and  at  bis  own  expense,  for  the  purpose  of  promoting  the  formation 
of  railways,  and  the  introduction  of  steam  navigation,  throughout  the 
territories  under  the  dominion  of  the  East-India  Company.  Whilst  there, 
he  had  conversations  with  several  persons  of  influence,  touching  a  line  of 
railway  between  Mirzapoor  and  Delhi:  meetings  were  held  upon  the 
subject,  and  promises  of  assistance  and  co-operation  were  obtained  from 

(o)  7  &  8  Vict.  c.  110. 
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individuals,  who  agreed  to  be  parties  to  a  company  for  that  purpose  when 
formed.  In  July,  1844,  Stephenson  procured  a  draft  deed  of  settlement 
for  a  proposed  company,  to  be  prepared  in  India.  He  left  India  in 
•OP^i  *September,  1844;  and,  in  the  course  of  the  voyage  home,  he 
J  drew  up  a  report  upon  the  subject  of  the  proposed  line.  He  arrrived 
in  England  on  the  3d  of  November,  1844 ;  and,  in  the  course  of  that  month, 
he  handed  a  prospectus  to  Messrs.  Gapes  k  Stewart,  the  solicitors  to  the 
proposed  company ;  which  prospectus  was  shortly  afterwards  printed  and 
circulated.  The  company  was  provisionally  registered  in  May^  1845,  as 
"  The  East-India-Railway  Company,"  but  it  had  never  been  completely 
registered.  Stephenson  returned  to  India  in  the  course  of  the  year  1845, 
for  the  purpose  of  making  a  survey  of  the  country  through  which  the 
proposed  line  was  to  pass.  ■ 

On  the  part  of  the  defendant,  it  was  insisted  that  this  evidence  sus- 
tained the  ninth  plea,  showing  that  the  company  had  not  been  formed  or 
established  on  or  before  the  1st  of  November,  1844 ;  and  therefore  that 
the  transfer  and  sale  of  shares  therein  was  illegal,  by  the  7  &  8  Vict 
c.  110,  s.  26.(a) 

•^rPl  *The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the 
-'  formation  of  the  company  had  been  commenced  on  or  before  the 
Ist  of  November,  1844 ;  telling  them  that  it  was  not  essential,  in  order  to 
satisfy  the  words  of  the  statute,  that  the  formation  of  the  company 
should  have  been  completed  on  or  before  that  day. 

The  jury  returned  a  verdict  for  the  plaintiffs. 

Whitehurst,  in  Michaelmas  term,  1846,  obtained  a  rule  nisi  for  a  new 

(a)  Which  enacts,  '*  that  no  shareholder  of  any  joint-stock  company,  completely  registered 
under  this  act,  shall  be  entitled  to  receive  any  dividends  or  profits,  or  be  entitled  to  the  reme- 
dies or  powers  hereby  given  to  shareholders,  until  he  shall  have  executed  the  deed  of  settle- 
ment of  the  said  company,  or  some  deed  referring  thereto,  and  also  have  paid  up  all  instalments 
or  calls  due  from  him,  and  shall  have  been  registered  in  the  registry  office  aforesaid  [ss.  15, 
19] ;  and,  further,  that  it  shall  be  lawful  for  every  shareholder  who  shall  have  signed  such  deed, 
and  paid  up  such  instalments  or  calls,  and  shall  have  been  registered,  and  he  is  hereby  entitled 
— to  be  present  at  all  general  meetings  of  the  company, — and  also  to  take  part  in  the  discus- 
sions thereat, — and  also  to  vote  in  the  determinstion  of  any  question  thereat,  and  that,  either 
in  person  or  by  proxy,  unless  the  deed  of  settlement  shall  preclude  shareholders  from  Toting 
by  proxy, — and  also  to  vote  in  the  choice  of  directors,  and  of  every  auditor  to  be  elected  by 
the  shareholders, — subject,  nevertheless,  to  the  provisions  of  this  act,  and  of  the  deed  of  settle- 
ment of  the  company,  or  other  special  authority,  so  far  as  such  provisions  shall  either  regulate 
or  restrict  the  exercise  of  such  powers,  but  not  so  as  to  deprive  such  shareholders  thereof;  snd, 
further,  with  regnrd  to  subscribers  and  every  person  entitled  and  claiming  to  be  entitled  io  any 
share  in  any  joint-stock  company,  the  formation  of  which  shall  be  commenced  after  the  \»t  of  No- 
vember, 1844,  that,  until  such  joint-stock  company  shall  have  obtained  a  certificate  of  complete 
registration,  and  until  any  such  subscriber  or  person  shall  have  been  duly  registered  as  a  share- 
holder, in  the  said  registry  office,  it  shall  not  be  lawful  for  such  person  to  dispose,  by  sale  or 
mortgage,  of  such  share,  or  of  any  interest  therein,  and  that  every  contract  for  a  sale  or  dis- 
posal of  such  share  or  interest,  shall  be  void,  snd  that  every  person  entering  into  such  contract 
shall  forfeit  a  sum  not  exceeding  lOl. ;  and  that,  for  better  protecting  purchasers,  it  shall  be 
the  duty  of  the  directors  of  the  company  by  whom  certificates  of  shares  are  issued,  to  state, 
on  every  such  certificate,  the  date  of  the  first  complete  registration  of  the  company,  as  before 
provided ;  and  that,  if  any  such  director  or  officer  knowingly  make  a  false  statement  in  that 
respect,  then  he  shall  be  liable  to  the  pains  and  penalties  of  a  misdemeanor." 
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trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  was  against 
evidence. 

Byle9^  Serjt.,  and  Unthank,  now  showed  cause.  The  plea  in  question 
is  framed  upon  the  26th  section  of  the  statute  7  &  8  Vict.  c.  110,  which 
prohibits  the  transfer  of  shares  in  any  joint-stock  company  within  the 
purview  of  the  act,  the  formation  of  which  shall  have  been  commenced 
after  the  1st  of  November,  1844,  until  such  joint-stock  company  shall 
have  obtained  a  certificate  of  complete  registration.  The  evidence 
showed  clearly  that  the  formation  of  this  company  had  commenced  long 
before  that  day.  It  will  be  said  that  the  plea  is  bad,  inasmuch  as  it  does 
not  implicitly  follow  the  words  •of  the  act :  and,  no  doubt,  it  is  r^eogT 
so,  if  the  words  "formed  or  established"  are  to  be  construed  in 
their  strict  grammatical  sense.  But,  where  the  language  of  a  plea  is 
equivocal,  it  is  not  misdirection  on  the  part  of  the  judge  in  leaving  the 
case  to  the  jury  to  put  such  a  construction  upon  it  as  will  make  the  plea 
a  good  one.  Thus,  in  Chambers  v.  JoneSy  11  East,  406,  a  plea  to  an 
action  against  the  marshal  for  the  escape  of  a  prisoner  in  custody  for 
debt,  after  stating  the  return  of  the  prisoner  into  custody  after  such 
escape,  before  action  brought,  &c.,  alleged  that  the  defendant  did  there- 
upon then  and  afterwards  detain  the  prisoner  in  his  custody  in  execution, 
&c.,  under  and  by  virtue  of  the  said  commitment,  &c. :  the  replication 
traversed,  that,  after  the  prisoner's  return,  the  defendant  did  keep  and 
detain  the  prisoner  in  custody,  in  execution,  &c.,  in  manner  and  form 
as  st€Ued  in  the  plea :  and  it  was  held,  that  a  detention  down  to  the  comr 
mencement  of  the  action^  or  until  a  legal  discharge  from  such  detention, 
was  virtually  implied  in  the  plea,  and  included  in  the  traverse ;  and 
therefore  that  the  plea  was  negatived  by  evidence,  that,  after  the  prison- 
er's return,  he  again  escaped,  and  died  out  of  custody.  Lord  Ellen- 
^ROUOH  there  said :  "  The  plea  is  altogether  indefinite  as  to  the  period 
of  detention ;  and  the  proof  of  any  detention,  even  for  a  single  moment, 
after  his  return,  would  satisfy  the  literal  terms  of  it.  It  must  be  under- 
stood, however,  that  the  defendant  meant  that  there  had  been  such  a 
detention  as  would  make  the  return  an  answer  to  the  action,  u  e,  that  he 
had  so  kept  and  detained  the  prisoner  as  to  be  no  longer  liable  for  the 
first  escape.  And  this  brings  us  to  the  question,  whether  upon  a  plea 
of  subsequent  return,  it  be  necessary  to  state  any,  and  what,  detention. 
If  it  be  not  necessary  to  state  any  detention,  or,  if  it  be  sufficient  to 
♦state  some  detention,  without  bringing  it  down  to  the  period  when  r^copo 
the  action  was  commenced,  there  ought  to  have  been  a  new  assign- 
ment :  but,  if  it  be  essential  to  state  a  detention,  and  to  show  that  it 
either  continued  when  the  action  was  commenced,  or  that  something  had 
intervened  to  put  a  legal  termination  to  it,  a  detention  to  the  tinTe  of  the 
action,  must  be  considered  as  the  detention  properly  in  issue  upon  these 
pleadings ;  and,  as  the  evidence  negatived  such  a  detention,  the  verdict 

p2 
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for  the  plaintiflF  is  right."(a)  (T.  Williams,  J.  The  plea  being 
good  after  verdict,  the  judge  was  justified  in  putting  the  question  to 
the  jury  in  a  sense  that  would  support  the  plea.  Maule,  J.  The 
defendant  here  takes  upon  himself  to  prove  that  the  company  was 
not  formed  or  established  on  or  before  the  1st  of  November,  1844.]  If 
the  legislature  had  so  intended,  it  would  have  been  easy  for  them  to  say 
that  there  should  be  no  traffic  in  shares  until  after  provisional  registration, 
which  is  put  at  the  very  threshold  of  the  formation  of  the  company. 
The  learned  judge  correctly  construed  the  plea  as  meaning  what  the  act 
means.  There  clearly  was  no  evidence  to  go  to  the  jury  of  a  complete 
formation  of  the  company  before  the  1st  of  November,  1844;  but  there 
was  ample  evidence  that  its  formation  had  commenced  long  before  that 
day.  [Mauls,  J.  The  act  uses  the  word  partnership.  It  is  difficult  to 
say  that  the  promoters  of  this  company  commenced  the  formation  of  a 
partnership  before  the  1st  of  November,  1844.]  Assuming  that  the 
direction  was  incorrect,  the  plea^  is  bad  upon  the  face  of  it ;  and  there  is 
no  reason  for  awarding  a  new  trial.  The  plea  should  have  stated  that 
the  formation  of  the  company  was  not  commenced  on  or  before  the  Ist 
of  November,  1844.  If  the  question  had  been  presented  to  the  jury 
*2&91  *^^  ^^^  words  of  the  issue,  a  verdict  for  the  defendant  on  that  plea 
would  have  been  of  no  avail :  the  plaintiffs  would  clearly  have  been 
entitled  to  judgment  non  obstante  veredicto,  [Maule,  J.  Not  having 
been  demurred  to,  the  plea  must  be  read  in  a  sense  to  make  it  a  good 
plea,  and  consistent  with  the  act  of  parliament.] 

Maule,  J.(6)  It  appears  to  me  that  the  learned  judge  was  quite  right 
in  the  construction  he  put  upon  this  plea.  The  plea  does  not,  in  terms, 
follow  the  act  of  parliament.  The  act  speaks  of  companies  the  formation 
of  which  shall  be  commenced  after  the  Ist  of  November,  1844.  The  plea 
says,  that  '^  the  said  partnership  or  company  had  not  been  formed  or 
established  in  any  manner  howsoever,  on  or  before  the  1st  of  November, 
1844.'*  Although  that  might  have  been  an  insufficient  mode  of  pleading, 
if  specially  demurred  to,  yet,  inasmuch  as  it  has  been  pleaded  over  to,  it 
must  now  be  construed  in  a  sense  that  will  make  it  a  good  plea.(c)  The 
act,  by  speaking  of  companies  the  formation  of  which  shall  be  commenced 
after  the  first  of  November,  1844,  does  not  comprehend  such  companies 
as  have  not  begun  to  exist  as  companies.  Mere  schemes  or  ideas  float- 
ing in  one  or  two  men's  minds,  and  not  reduced  to  any  thing  tangible, 
are  not  within  the  contemplation  of  the  act.  Notwithstanding  that  this 
plea  does  not  follow  the  words  of  the  act,  I  think  the  learned  judge  very 
properly  construed  it  by  the  act,  and  properly  left  it  to  the  jury  as  rais- 
ing the  question  whether  this  company  commenced  to  ^e  formed  before 

ia)  11  East,  408,  409.    And  see  Davis  v.  Chajmnn,  2  M.  &  G.  921,  3  Scott,  N.  R.  238 
(6)  Wilde,  C.  J.,  was  sitting  at  nisi  prius,  and  Coltman,  J.,  was  at  chambers. 
(c)  Vide  1  Man.  Gr.  &  S.  787 ;  4  lb.  354,  393,  496 ;  6B.6l  Ad.  295 ;  5  M.  &  R.  469 ;  5  M. 
&.  G.  926,  n. 
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the  1st  of  November,  1844.  But,  although  the  plea  raises  that  question, 
I  do  not  think  there  was  any  *evidence  for  the  jury  that  the  p^^o^n 
formation  of  the  company  had  commenced  before  that  day  ;  and  •- 
therefore  I  think  the  learned  judge  was  wrong  in  leaving  that  question  to 
the  jury.  .The  primd  facie  case  made  out  on  the  part  of  the  defendant, 
distinctly  showed  that  the  formation  of  the  company  did  not  commence 
until  after  the  1st  of  November,  1844 :  and  there  was  no  evidence  on  the 
other  side  to  rebut  that.  Mr.  Stephenson's  evidence  showed  that  he  had, 
in  the  year  1843,  thought  about  the  construction  of  railways  in  India, 
and  that  persons  to  whom  he  had  spoken  upon  the  subject,  had  expressed 
a  wish  to  become  sharers  in  the  adventure  when  a  company  should 
be  established.  In  July,  1844,  Stephenson  caused  a  draft  deed  of 
settlement  to  be  prepared  in  India ;  and  he  arrived  in  England  on  the 
3d  of  November  in  that  year,  with  a  report  which  he  had  prepared 
daring  his  voyage  home :  and  it  was  not  until  some  time  after  this,  that 
the  formation  of  the  company  in  question  commenced, — some  time  between 
the  3d  of  November,  1844,  and  the  provisional  registration  in  May,  1845. 
I  therefore  think  there  was  no  evidence  upon  which  the  jury  could  find 
for  the  plaintiffs  on  the  ninth  plea ;  and,  consequently,  that  upon  that 
ground,  the  rule  must  be  made  absolute  for  a  new  trial.  Whether  the 
plea  be  a  good  one  or  not,  the  defendant  is  entitled  to  have  the  issue 
tried. 

Cresswell,  J.  If  the  question  upon  the  ninth  plea  be  at  all  doubtful, 
there  is  no  ground  for  refusing  a  new  trial.  I  agree  with  my  brother 
Maule  in  thinking  that  there  was  evidence  of  the  commencement  of  the 
formation  of  the  company  in  question  after  the  1st  of  November,  1844, 
but  not  before  that  day. 

V.  Williams,  J.  I  am  of  the  same  opinion.  Upon  this  evidence,  the 
learned  judge  should  have  told  the  jury  that  there  was  nothing  to  warrant 
them  in  finding  *that  the  formation  of  the  company  commenced  p^Q^-i 
prior  to  the  1st  of  November,  1844.  The  only  doubt  I  have  ^ 
entertained,  has  been  with  reference  to  the  badness  of  the  plea.  It 
clearly  would  have  been  bad  on  demurrer,  because,  according  to  a  construc- 
tion of  which  it  is  susceptible,  it  raises  a  question  whether  the  company  had 
been  completely  formed  on  or  before  the  1st  of  November,  1844 :  and,  if 
a  plea  is  capable  of  a  construction  that  is  fatal  to  its  validity,  and  that  is 
pointed  out  as  cause  of  demurrer,  the  court  is  bound  to  apply  that  con- 
struction to  it.  Where  the  plea  is  pleaded  over  to,  a  contrary  rule,  however, 
prevails!  After  verdict,  we  may  assume  the  averment  here,  to  be  tanta- 
mount to  an  averment  that  the  formation  of  the  company  had  not  been 
eammenced  before  the  1st  of  November,  1844,  the  words  being  fairly 
susceptible  of  that  construction.  The  question,  therefore,  left  by  the 
learned  judge  would  have  been  the  proper  one,  if  there  had  been  any 
evidence  to  support  the  affirmative.  Rule  absolute. 
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The  8  &.  9  Vict.  c.  109,  a.  18,  which  avoids  contracts  by  way  of  gaming;  or  wagering,  and  pro- 
hibits the  maintenance  of  actions  ibr  the  recovery  of  money  won  upon  any  wager*  or  depo- 
sited  in  the  hands  of  a  stakeholder  to  abide  the  event  of  any  wager « — does  not  preclude  ar 
party  who  repudiates  the  wager  before  the  event  is  ascertained,  from  recovering  back  from 
the  stakeholder  the  amount  of  his  deposit. 

Semhle,  that  a  defence  arising  out  of  this  statute,  must  be  pleaded  specially. 

Debt,  for  money  had  and  received.  Plea,  never  indebted;  upon 
which  issue  was  joined. 

The  cause  was  tried  before  Wilde,  C.  .J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1846.  It  appeared  that  the  action  was  brought 
♦27^1  *^  recover  a  sum  of  •20Z.  deposited  by  the  plaintiff  with  the  de- 
fendant, as  stakeholder,  to  abide  the  event  of  a  trotting-match. 
In  support  of  the  plaintiff's  case,  the  following  memorandum  was 
put  in : — 

"  March  25th,  1846,  Mr.  Varney  bets  Mr.  Isaacs  20Z.  that  his  horse 
will  make  the  best  of  his  way  for  two  miles  against  Mr.  Isaacs's  horse. 
Mr.  Varney  to  have  the  same  horse  that  he  used  when  Mr.  Hickman 
rode  with  him  to  the  coursing-match  at  Hampton.  Each  horse  to  draw 
lOcwt  besides  the  carriage.  The  match  to  come  off  on  Monday,  the 
80th  of  March,  1846.  The  horse  to  have  been  the  property  of  Mr. 
Isaacs  for  the  last  eighteen  months.  The  match  to  come  off  on  the 
Uxbridge  road.  (Signed)        John  Varney. 

"  The  money  to  be  deposited  with  Mr.  Hickman  on  or  before  the  28th 
of  March,  1846.  (Signed)        J.  Hickman,  for  Mr.  Isaacs." 

"Witness  to  IL  having  been  staked  on  both  sides 

for  the  completion  of  the  above  match,  Samuel  Ellis." 

It  was  proved,  that  the  plaintiff  and  Isaacs  had  each  deposited  20L 
with  the  defendant,  in  furtherance  of  the  wager ;  that,  before  the  race 
was  run,  the  plaintiff  gave  the  defendant  notice  that  he  declined  the  bet, 
and  demanded  back  his  deposit ;  and  that,  the  plaintiff  not  attending  to 
contest  the  race,  Isaacs  was  declared  the  winner,  and  received  the  40/. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintiff  must 
be  nonsuited,  the  contract  under  which  the  money  was  paid,  being 
expressly  declared  illegal,  by  the  8  &  9  Vict.  c.  109,  s.  18,  which  enactg 
"  that  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by 
*273"l  ^^^  ^^  gaming  or  wagering,  shall  be  null  and  *void ;  and  that  no 
-"  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity, 
for  recovering  any  sum  of  money  or  valuable  thing,  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall  have  been  made  : 
provided  always  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe  or  contribute,  for 
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or  towards  any  plate,  prize,  or  sum  of  money,  to  be  awarded  to  the 
winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise." 

The  learned  judge  overruled  the  objection,  and  told  the  jury,  that,  if 
they  were  satisfied  that  the  plaintiff  had  abandoned  the  wager  and  I 

revoked  the  authority  of  the  stakeholder,  before  the  time  appointed  for  \ 

the  determination  of  the  wager,  he  was  entitled  to  recover  back  the  I 

amount  of  his  deposit,  as  money  had  and  received  to  his  use.  | 

The  jury  returned  a  verdict  for  the  plaintiff. 

Parry^  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  i 

ground  of  misdirection. 

Talfourdy  Serjt.,  and  Phinriy  now  showed  cause.  The  ruling  of  the 
lord  chief  justice  was  perfectly  correct.  The  object  of  the  statute  is 
sufficiently  apparent  from  the  preamble,  which  recites  that  "  the  laws 
heretofore  made  in  restraint  of  unlawful  gaming  have  been  found  of  no 
avail  to  prevent  the  mischiefs  which  may  happen  therefrom,  and  also 
apply  to  sundry  games  of  skill  from  which  the  like  mischiefs  cannot 
arise."  The  preamble  plainly  shows  that  the  statute  merely  intended  to 
disable  parties  from  enforcing  illegal  wagers,  and  not,  incidentally,  to 
declare  the  deposit  forfeited.  The  disability  is  imposed  in  very  nearly 
the  same  terms  that  were  used  in  the  9  6.  2,  c.  14.  The  preamble  of  a 
♦statute  may  legitimately  be  resorted  to  for  the  purpose  of  ex-  r^n^A 
plaining  an  obscurity  in  the  enacting  part :  Bacon's  Abridgment,  '- 
Title  StatutenfJ..)  2;  Dwarris  on  Statutes.(a)  In  CreBpigny  v.  Wittenoaniy 
4  T.  R.  790,  BULLER  and  Grose,  JJ.,  say  that  the  preamble  cannot  con- 
trol the  enacting  part  of  a  statute,  which  is  expressed  in  clear  and  unam- 
biguous terms ;  but,  that,  if  any  doubt  arise  on  the  words  of  the  enact- 
ing part,  the  preamble  may  be  resorted  to  for  the  purpose  of  explaining 
it.  Vice-Chancellor  Wigram,  in  delivering  judgment  in  Salkeld  v. 
JohuMton^  1  Hare,  207,  says :  "I  must  here  observe,  that,  in  the  con- 
struction I  put  upon  the  act  2  &  3  Vict.  c.  100,  I  do  not  in  any  way 
restrain  the  operation  of  its  enacting  clauses,  in  their  application  to  cases 
within  the  act :  I  use  the  preamble  only  for  the  purpose  of  ascertaining 
what  the  cases  are  to  which  the  act  was  intended  to  apply.  This  is 
a  strictly  legitimate  process  for  interpreting  an  act  of  parliament: 
Emanuel  v.  Constable^  3  Russ.  436 ;  Foster  v.  Banbury,  3  Sim.  40.  In- 
deed, courts  of  law  have  held  that  the  mere  subject-matter  of  an  act 
alone,  without  any  preamble,  may  safely  be  relied  upon  for  restraining 
the  operation  of  general  words :  Bruce,  in  re,  2  C.  &  J.  436 ;  Arnold  v. 
Arnold,  2  Myl.  &  Cr.  256.  So,  with  respect  to  the  stock-jobbiog  acts. 
These,  in  terms,  are  general,  and  would  apply  to  transactions  in  foreign 
stocks, — a  verbal  construction  which  the  courts  have  rejected,  in  favour 
of  the  obvious  intention  of  the  legislature  to  apply  them  only  to  British 

(a)  Edit.  1848,  p.  580,  el  teq.t  where  several  authorities  are  collected. 
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stocks :  Henderson  v.  Bisej  8  Stark.  N.  P.  C.  158 ;  Wells  v.  Partery  S 
N.  C.  722,  3  Scott,  141(a);  Elswarth  v.  Cole,  2  M.  &  W.  81.  Other 
cases  may  be  cited  to  the  same  purpose."  [Maule,  J.  The  legislature, 
^^^  not  satisfied  •with  saying  that  the  contract  shall  be  void,  goes  on 
-I  to  declare  that  no  suit  shall  be  maintained  for  recoTering  any 
money,  &c.,  alleged  to  be  won  npon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made.  If  the  construction  now  contended  for  is 
the  true  one,  the  latter  part  of  this  enactment  is  insensible  and  absurd.] 
Lord  Denman,  in  Chreen  v.  Ward,  7  Q.  B.  178,  says:  *'We  are  bound 
to  give  to  the  words  of  the  legislature  all  possible  meaning  which  is  con- 
sistent with  the  clear  language  used.  But,  if  we  find  language  used 
which  is  incapable  of  a  meaning,  we  cannot  supply  one.  It  is  true  that 
we  have  here  words,  which,  as  they  stand,  are  useless, — a  circumitanccy 
perhaps,  not  altogether  unprecedented.  But,  to  give  an  effectual  mean- 
ing, we  must  alter,  not  only  *or'  into  ^and,'  but  ^issued'  into  Mevied.' 
It  is  extremely  probable  that  this  would  express  what  the  legislature 
meant.  But  we  cannot  supply  it.  Those  who  used  the  words  thought 
that  they  had  efiected  the  purpose  intended.  But  we,  looking  at  the 
words  as  judges,  are  no  more  justified  in  introducing  that  meaning,  than 
we  should  be  if  we  added  any  other  provision.  We  can  do  no  more  than 
give  such  a  meaning  as  the  words  authorise."  The  manifest  object  of 
the  statute  was,  to  restrain  gambling,  and  to  relieve  courts  of  justice 
from  the  idle  and  unprofitable  task  of  determining  which  of  two  parties 
to  a  wager  may  be  entitled  to  the  stakes. 

Assuming  that  the  statute  intended  to  afford  a  defence  in  an  action 
of  this  sort,  it  must  be  pleaded  specially,  and  cannot  be  taken  advantage 
of  under  never  indebted.  Even  before  the  new  rules,  a  special  plea 
would  have  been  necessary.  The  defence  is  quite  analogous  to  that 
arising  out  of  the  statute  of  limitations,  or  the  attorneys'  act,  6  &  7 
'"2761  ^^^^-  ^'  '^^^  ^'  ^^'  '^bich  *makes  the  delivery  of  a  signed  bill,  a 
condition  precedent  to  the  right  to  maintain  an  action.  [Maule, 
J.  It  could  hardly  have  been  necessary  to  plead  this  specially  before 
the  new  rules.  A  special  plea  to  indebitatus  assumpsit,  or  debt,  was  a 
very  rare  thing.  Generally  speaking,  any  common  law  defence  might 
be  given  in  evidence  under  non  assumpsit,  or  not  guilty.]  By  the  new 
rules,  Hilary  term,  4  W.  4,  IV.  Case  2,  it  is  prcfv-ided  that  in  that  form 
of  action,  '^  all  matters  in  confession  and  avoidnnce,  shall  be  pleaded 
specially,  as  in  actions  of  assumpsit.''  And  I.  Assumpsit,  8,  provides, 
that,  ^'  in  every  species  of  assumpsit,  all  matters  in  confession  and  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but  those  which  show 
the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded ;  ex.  gr,  infancy, 

a    And  we  Oahlry  v.  Righy,  3  N.  C.  732,  3  Scott,  194,  and  R&b9<m  v.  Fallovet.  3  N.  C.  999, 
4  Scott.  43. 
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coverture,  release,  payment,  performance,  illegality  of  consideration 
either  by  statute  or  common  law,  &c.  &c.,  and  various  other  defences, 
must  be  pleaded."  In  Potts  v.  Sparrow,  1  N.  C.  694,  1  Scott,  579,  in 
assumpsit  by  an  attorney  to  recover  his  bill  of  costs  for  preparing  a  deed, 
and  also  oosts  of  an  action  instituted  in  pursuance  of  that  deed,  in  which 
action  his  client  had  failed  in  consequence  of  the  deed  having  been  held 
void  on  the  ground  of  maintenance— it  was  held  that  the  defendant  could 
not  set  up  the  illegality  of  the  contract,  in  answer  to  the  action,  under  a 
plea  of  non  assumpsit.  And  in  Martin  v.  Smithy  4  N.  G.  436,  6  Scott, 
268,  where  a  trotting-match  was  made  between  A.  and  B.  for  1000/., 
contrary  to  the  statutes,  the  defendant  took  a  50L  share  of  A.'s  risk,  and 
i^greei  to  let  the  plaintiff  participate  in  it  to  the  extent  of  20/.  A.'s 
horse  won,  and  the  defendant  received  the  50/.  In  an  action  brought 
by  the  plaintiff  to  recover  the  20/.,  as  money  received  to  his  use — ^it  was 
held  that  it  was  not  competent  to  the  ^defendant  to  set  up  the  r*277 
illegality  of  the  transaction  under  non  assumpsit.  ^ 

Bylesy  Serjt.,  Parry y  and  Joyee,  in  support  of  the  rule.  Before  the 
passing  of  the  statute  8  &  9  Vict.  c.  109,  a  sum  of  money  deposited  in 
the  hands  of  a  stakeholder,  even  in  furtherance  of  a  legal  wager,  might 
be  recovered  back,  if  demanded  before  the  wager  was  determined: 
Ekham  v.  Kingimatiy  1  B.  &  Aid.  683 ;  Taylor  v.  Lendey,  9  East,  49; 
or,  before  it  is  paid  over,  in  the  case  of  an  illegal  wager:  Cotton  v.  Thur- 
landy  6  T.  R.  405 ;  Smith  v.  Bickmorey  4  Taunt.  474 ;  Bate  v.  Cart- 
wrighty  7  Price,  540;  Robinson  v.  MeamSy  6  D.  &  R.  26.  [Phinn. 
The  authority  of  JEltham  v.  Kingsman  is  doubted  by  Parke,  B., 
and  Alderson,  B.,  in  Marryat  v.  Broderiehy  2  M.  &  W.  369,  and 
IB  inconsistent  with  Emery  v.  Michardsy  14  M.  k  W.  728,  where  it 
was  held,  that  a  wager  of  less  than  10/.  on  a  foot-race,  to  be  run  for  a 
sum  under  10/.,  before  the  statute  8  &  9  Vict.  c.  109,  was  legal  and 
valid,  and  that  neither  of  the  betters  could  recover  back  his  stake  from 
the  stakeholder  before  the  determination  of  the  event.]  In  Egerton  v. 
Turzmauy  R.  &  M.  214,  a  wager  was  deposited  with  a  jtakeholder  on 
the  event  of  a  dog-fight,  to  be  paid  over  to  the  winner  after  the  event 
was  determined.  The  money  was  not  demanded  of  the  stakeholder  until 
after  the  event  was  determined.  The  judge  (Abbott,  G.  J.)  discharged 
the  jury  from  giving  any  verdict.  [Maule,  J.  So,  until  the  3  &  4  W. 
4,  c.  42,  s.  39,  the  authority  of  an  arbitrator  might  be  revoked  at  any 
time  before  the  making  of  the  award.]  Now,  by  the  statute,  it  is  ex- 
pressly declared,  "  that  all  contracts  or  agreements,  whether  by  parol  or 
in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void :"  and, 
in  order  to  render  the  prohibition  more  certain  '''and  complete,  r*2*"8 
it  goes  on  to  enact  *'*'  that  no  suit  shall  be  brought  or  maintained  *- 
in  any  court  of  law  or  equity,  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  bands  of  any  person  to  abide  the  event  on  which 
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any  wager  shall  have  been  made."  [Maule,  J.  The  thing  won  is  the 
entire  deposit.  The  meaning  of  the  statute  may  be,  to  avoid  the  wager, 
and  to  prohibit  the  winner  from  suing  the  loser,  or  from  suing  the  stake- 
holder to  recover  the  joint  deposit.  This  is  an  action,  not  brought  for 
the  sum  won,  but  to  get  back  the  plaintiff's  own  money.]  It  is  clearly 
an  action  brought  to  recover  a  sam  of  money  deposited  in  the  hands  of 
the  defendant  to  abide  the  event  of  a  wager.  The  object  of  the  statute 
will  scarcely  be  attained,  if  the  stakeholder  is  not  protected  from  an 
action.  The  loss  of  the  deposit  may  have  been  designed  for  a  penalty. 
Unless  the  words  of  the  act  bear  this  construction,  the  second  branch  of 
the  clause  is  altogether  insensible :  and  it  is  one  of  the  first  principles 
in  the  construction  of  an  act  of  parliament,  that  it  shall  upon  the  whole 
be  ^^so  construed,  that,  if  it  can  be  prevented,  no  clause,  sentence,  or 
word  shall  be  superfluous,  void,  or  insignificant. "(a) 

If  this  be  the  true  construction  of  the  act,  the  second  question  will  not 
arise.  It  is  as  if  the  statute  had  said  that  no  promise  shall  be  implied 
to  repay  money  deposited  for  the  purpose  of  gaming  or  wagering. 
[Maule,  J.  If  the  act  had  in  terms  said  so,  it  would  have  amounted  to 
illegality  of  ponsideration ;  which  must  be  pleaded.  Cresswell,  J.  It 
is  not  illegal  to  pay  an  attorney's  bill.]  A  defence  arising  under  the 
apothecaries'  act(i)  approaches  nearer  to  the  present  case.  [V.  WiL- 
*2791  ^^^^^'  '^'  *'^^^^^y  ^he  prohibition  is  express.]  The  statute  of 
limitations  must  be  pleaded,  in  order  to  show,  that,  although  s 
right  of  action  once  existed,  the  remedy  is  gone  by  the  lapse  of  time. 
That  is  very  different  from  a  statute  which  declares  that  no  action  shall 
be  brought  or  maintained, — ^that  is,  that,  if  brought,  and  found,  on  coming 
to  trial,  to  appertain  to  a  wager,  it  shall  not  be  maintained.  [Cresswell, 
J.  The  want  of  a  note  in  writing  affords  a  defence  under  non  assump- 
sit.(e?)]  That  is  very  like  this  case.  In  Martin  v.  Smithy  the  sum 
sought  to  be  recovered,  was,  the  stake :  the  action,  therefore,  was  in 
furtherance  of  the  illegal  contract.  That  case,  consequently,  is  very 
distinguishable  from  the  present. 

Maule,  J.(d)  This  action  of  debt  for  money  had  and  received,  is 
brought  against  the  defendant  on  the  ground  that  he  has  received  20/. 
of  the  plaintiff's  money.  It  appears  that  the  transaction  was  of  this 
description.  A  wager,  of  20/.  a  side,  had  been  made  between  the  plain- 
tiff and  one  Isaacs,  upon  the  event  of  a  trotting-match,  and  the  money 
was  deposited  with  the  defendant  as  stakeholder.  Before  the  race  was 
run,  the  plaintiff  gave  notice  to  the  defendant,  that  he  repudiated  the 
wager,  and  required  him  to  return  his  deposit.  On  the  part  of  the 
defendant,  it  is  insisted,  that,  under  these  circumstances,  the  action 

(a)  Bacon's  Abridgment,  tit.  Statute  (I)  2. 

(6)  55  G.  3,  c.  194.    See  Morgan  v.  Ruddock,  4  Dowl.  P.  C.  311,  and  Shearwood  ¥.  Ray,  S 
Ad.  &  E.  383. 
{€)  Vide  6  M.  &  G.  54,  n. 
{d)  Wilde,  C.  J.,  was  sitting  at  nisi  prius,  and  Coltmait,  J.,  was  at  chambers. 
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cannot  be  maintained ;  and  two  objections  are  relied  on.  In  the  first 
place,  it  is  said,  the  case  is  within  the  express  prohibition  of  the  recent 
statute  passed  to  amend  the  law  concerning  gaming  and  wafers.  In  the 
next  place,  it  is  contended,  that,  assuming  the  prohibition  to  apply  to  a 
case  of  this  sort,  the  defendant  is  at  liberty  to  avail  himself  of  the 
defence,  without  pleading  it  specially.  I  am  of  opinion  *that  the  r^oon 
plaintiff  is  entitled  to  sustain  his  verdict :  for,  I  think  the  case 
does  not  fall  within  the  18th  section  of  the  statute;  and,  if  it  did,  that 
the  objection,  that  such  a  defence  is  not  available  unless  specially  pleaded, 
must  prevail.  It  was  not  disputed  that  the  wager  in  question  was  one 
that  is  rendered  void  by  the  Ist  section  of  the  8  &  9  Vict.  c.  109 :  we 
may  therefore  take  that  to  he  indisputable.  The  question,  then,  is, 
whether  a  person  with  whom  the  stakes  upon  such  an  illegal  wager  have 
been  deposited,  can  be  liable  to  an  action  at  the  suit  of  one  of  the  parties, 
before  the  event  is  ascertained,  who  has  repudiated  the  wager  and 
demanded  back  his  deposit.  This  depends  upon  the  construction  that  is 
to  be  put  upon  the  18th  section.  The  first  part  of  that  section  enacts 
"  that  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by 
way  of  gaming  or  wagering,  shall  be  null  and  void."  It  then  goes  on  to 
enact  ''  that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law 
or  equity,  for  recovering  any  sum  of  money  oi  valuable  thing,  alleged  to 
be  won  upon  any  wager, — or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall  have 
been  made."  Now,  the  first  branch  of  this  section  declares  the  contract 
to  be  null  and  void :  the  second  prevents  the  winner  from  bringing  an 
action  to  recover  the  amount  of  the  bet  from  the  loser :  and  the  third 
prevents  the  winner  from  suing  the  stakeholder.  It  certainly  is  true 
that  the  second  bratich  is  involved  in  the  first ;  that  is  to  say,  that,  if 
the  section  had  stopped  at  the  end  of  the  first  branch,  it  would  have 
followed  that  no  action  could  be  brought  to  enforce  a  contract  so  declared 
to  be  void.  But  I  apprehend  there  is  nothing  unusual  in  an  act  of  par- 
liament stating  a  legal  consequence  in  this  way.  •  Then,  the  third  branch 
of  the  clause,  it  is  said,  will  be  idle  and  insensible,  unless  there  be  given 
to  it  the  further  effect  of  prohibiting  the  *parties  from  recovering  r,|tc?o-| 
their  deposits  from  the  stakeholder,  upon  a  repudiation  of  the 
illegal  contract.  It  is  true  that  this  would  be  giving  to  that  clause  a 
more  extended  construction  than  that  which  treats  it  as  a  mere  statement 
of  the  legal  consequence  resulting  from  the  first  branch.  But  I  think, 
if  the  second  branch  of  the  clause  be  Ipoked  at,  it  is  more  consistent 
with  the  whole,  to  treat  the  third  as  an  exposition  only,  of  the  first ;  the 
second  branch,  as  before  observed,  merely  prohibiting  the  winner  from 
suing  the  loser  for  the  sum  won,  and  the  third  applying  to  the  case  of 
an  action  brought  by  the  winner  against  the  stakeholder  for  the  entire 
sum  deposited  with  him.  Although,  perhaps,  the  third  clause  might 
have  been  omitted  as  well  as  the  second,  yet,  the  second  being  inserted, 

Q 


281  Varney  v.  Hickman.   M.  V.  1847. 

the  third  became  necessary  also.  Looking,  therefore,  at  the  whole  sec- 
tion critically  and  grammatically,  I  am  of  opinion  that  it  does  not  apply 
to  an  action  like  this,  where  a  party  seeks  to  recover  his  depont  from  a 
stakeholder,  upon  a  repudiation  of  the  wager. 

Upon  higher  grounds  also,  I  think  that  is  the  true  construction  of  the 
act.  This  cannot  be  considered  as  an  action  brought  for  recovering  a 
sum  of  money  alleged  to  be  won  upon  a  wager ;  nor  do  I  think  it  is  an 
action  brought  to  recover  a  sum  deposited  in  the  hands  of  the  defendant 
to  abide  the  event  of  a  wager.  That  must  necessarily  mean  an  action 
to  be  sustained  on  the  ground  of  the  existence  and  the  determination  of 
the  wager.  Here,  the  money  is  not  claimed  on  that  ground.  Quite  the 
reverse.  The  plaintiff  insists  that  the  sum  he  seeks  to  recover,  is  money 
which  belongs  to  him,  and  which  the  defendant  has  no  right  to  keep,  and 
which  he  is  under  no  legal  or  moral  obligation  to  pay  to  anybody  else. 
As  soon  as  the  defendant  received  notice  from  the  plaintiff  that  he 
declined  to  abide  by  the  wager,  the  money  ceased  to  be  money  deposited 
in  the  hands  of  *the  former  to  abide  the  event,  and  became  r^oftQ 
money  of  the  plaintiff  in  his  hands,  without  any  good  reason  for 
detaining  it.  Upon  these  grounds,  I  think  the  first  point  ought  to  be 
determined  in  favour  of  the  plaintiff.  It  was  said,  in  the  course  of  the 
argument,  that  the  general  scope  of  tbe  act  is,  to  prohibit  gaming  and 
wagering;  and  that  this  object  would  be  best  attained  by  holding  moneys 
deposited  with  stakeholders  not  to  be  recoverable  in  this  way.  But  I  see 
no  pretence  for  construing  the  act  to  mean  anything  so  penal,  without 
express  words. 

Assuming,  however,  that  the  18th  section  did  operate  to  preclude  a 
party,  under  circumstances  like  these,  from  recovering  back  his  deposit, 
then  I  apprehend  that  such  a  defence  is  required  by  the  new  rules  to  be 
pleaded  specially.  The  general  scope  of  the  new  rules,  is,  to  restrain  a 
defendant  from  proving,  under  the  general  traverse,  affirmative  matter 
which  may  conveniently  be  pleaded  specially ;  or  negative  matter  which 
goes  to  impeach  the  legality  of  the  contract  declared  on,  without  inter- 
fering with  its  existence  in  point  of  fact.  Upon  this  point,  therefore,  — 
though  the  other  is  sufficient  to  dispose  of  the  case,  —  I  also  think  the 
plaintiff  is  entitled  to  retain  his  verdict. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  18th  section 
of  the  8  &  9  Vict.  c.  109,  clearly  does  not  apply  to  this  case.  The 
second  branch  of  that  section  may  be  superfluous,  or  it  may  have  been 
inserted  ex  ahundanti  cauteld.  It  is  extremely  difficult  to  say  what  may 
be  the  purpose  for  which  it  was  introduced.  The  third  branch  clearly 
applies  to  the  same  description  of  persons  as  are  mentioned  in  the 
second,  viz.  winners.  This  is  shown  more  clearly  by  the  proviso,  which 
applies  solely  to  the  successful  parties.  Upon  the  second  point, — 
though  it  is  unnecessary  to  decide  it, — I  also  *think  the  defence  r»9oo 
inadmissible  under  never  indebted.    Wherever  the  defence  set  up, 
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is,  illegality  of  the  contract,  either  at  common  law  or  by  statute,  it  must 
be  pleaded  specially. 

y.  Williams,  J.  I  am  of  the  same  opinion  upon  both  points.  The 
first,  however,  being  coiTectly  decided,  it  is  not  necessary  to  determine 
the  second.  Rule  discharged. 
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Aa  afiidavit  verifying  a  plea  in  abatement  of  the  non-joinder  of  a  co-contraetor,  under  3  &  4 
W.  4,  c.  42,  0.  8,  must  state  the  place  of  residence  of  the  co-contractor,  and  not  merely  hia 
place  of  bu9ine$s. 

Falsehood  or  insufficiency  of  the  affidavit  in  this  respect,  is  a  ground  for  setting  aside  the  plefi 
on  motion. 

Debt,  for  work  and  labour,  with  a  count  upon  an  account  stated. 

The  defendant,  on  the  3d  of  November,  pleaded  in  abatement  the  non- 
joinder of  several  persons  whom  he  alleged  to  be  joint-contractors  with 
him, — describing  two  of  them  as  follows : — "  One  James  Elkington  Boord. 
who  is  still  living,  and  who,  at  the  time  of  the  commencement  of  this 
suit,  was,  and  still  is,  resident  within  the  jurisdiction  of  this  court,  to  wit, 
at  Bath,  in  the  county  of  Somerset,"  and  ^'  one  Robert  Denton,  who  is 
still  living,  and  who,  at  the  time  of  the  commencement  of  this  ^it,  was, 
and  still  is,  resident  within  the  jurisdiction  of  this  court,  to  wit,  at  89, 
Leadenhall  Street,  in  the  city  of  London." 

The  affidavit  verifying  the  plea  stated  that  the  deponent  verily  believed 
that  (amongst  others)  '^  the  said  James  Elkington  Boord,  mentioned  in 
the  said  plea,  resides  at  Bath,  in  the  county  of  Somerset,  and  that  the 
*8aid  Robert  Denton,  mentioned  in  the  said  plea,  resides  at  No.  r*2g4 
89,  Leadenhall  Street,  in  the  city  of  London." 

Meymatt^  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  set  aside  the 
plea  and  affidavit,  with  costs,  on  the  ground  that  the  places  of  residence 
of  Boord  and  Denton,  two  of  the  alleged  co-contractors,  were  not  given 
correctly.  The  affidavit  of  the  plaintiff,  upon  which  the  rule  was  moved, 
stated  that  the  deponent  had  made  inquiries  as  to  the  truth  of  the  state- 
ments made  in  the  affidavit  annexed  to  the  plea,  and  as  to  the  statements 
in  the  plea,  and  particularly  as  to  the  residence  of  Robert  Denton,  men- 
tioned in  the  said  plea  and  affidavit,  and  therein  stated  to  reside  at  No. 
89,  Leadenhall  Street,  in  the  city  of  London ;  that  a  Mr.  Charles  Brem- 
ner  now  resides  at  No.  89,  Leadenhall  Street ;  and  that  the  deponent 
'*  has  been  informed  by  the  said  Charles  Bremner,  that  the  said  Robert 
Denton  does  not  now  reside,  and  has  not  resided,  at  No.  89,  Leadenhall 
Street,  for  the  last  two  months  and  upwards,  and  that  he  the  said  Charles 
Bremner  is  now  the  only  occupier  of  the  said  premises  ;*'  that  the  said 
James  Elkington  Boord,  who  is  also  mentioned  in  the  said  plea  and 
affidavit,  and  therein  stated  to  reside  at  Bath,  in  the  county  of  Somerset, 
'^  does  not  now  reside  at  Bath,  for,  he,  the  deponent,  having  written  to 
Mr.  W.  C.  Gill,  s  solicitor,  at  Bath,  the  said  W.  C.  Gill  informed  him. 
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the  deponent,  bj'  a  letter  dated  the  8th  of  November  instant,  in  reply, 
tluit  the  said  Jarae:*  EJlkington  Boord  is  not  at  present  resident  in  Bath;" 
and  that  the  deponent  did  not  know  where  to  find  the  said  James  El- 
kington  Boord  and  Robert  Denton.  There  w^as  also  an  affidavit  by 
Charles  Bremner,  stating  that  he  was  the  only  occupier  of  the  premises 
No.  89,  Leadenhall  Street,  and  that  no  person  of  the  name  of  Robert 
Denton  had  resided  there  for  the  last  two  months  and  upwards. 
*2851  ^^^(^ott  showed  cause,  upon  the  affidavits'  of  the  defendant,  and 
of  his  attorney.  The  former  stated,  that  the  action  was  brought 
to  recover  a  sum  claimed  by  the  plaintiff  as  owing  to  him  from  a  certain 
company  called  The  General- Convet/ance  Company^  for  services  rendered 
by  him  as  secretary  to  the  said  company ;  that,  in  order  to  enable  him 
to  plead  the  non-joinder  of  his  co-contractors,  he  endeavoured  to  obtain 
their  correct  residences ;  that  he  went  to  No.  89,  Leadenhall  Street, 
which  he  knew  to  have  been  the  residence  of  Denton,  and  where  he  had 
frequently  seen  him,  and  that  he  there  found  the  name  of  "  Denton"  in 
large  letters  still  over  the  door ;  that  he  went  into  the  shop,  and  inquired 
of  a  shopman  whom  he  believed  to  be  Charles  Bremner,  if  Mr.  Denton 
was  within,  and  was  answered  that  he  was  not;  that,  on  his  inquiring  if 
he  would  be  in  soon,  be  received  for  answer  that  it  was  uncertain,  and 
that  Bremner  did  not  say,  or  by  his  manner  or  otherwise  intimate,  that 
Denton  had  ceased  to  reside  there,  and  that  therefore  the  deponent  gave 
that  as  his  place  of  residence ;  that  No.  89,  Leadenhall  Street,  was  the 
residence  given  by  Denton  in  the  books  of  the  company  ;  that  a  summons 
having  been  taken  out  to  set  aside  the  plea,  on  the  ground  of  Denton's 
place  of  residence  not  having  been  correctly  given,  the  deponent  again 
called  at  No.  89,  Leadenhall  Street,  when  he  again  saw  Bremner,  who 
answered  his  inquiries  to  the  same  effect  as  before  :  that,  upon  his  further 
inquiring  of  Bremner  if  Denton  had  parted  with  the  business,  he  declined 
to  answer  the  question,  and  became  confused ;  that,  upon  inquiry  amongst 
persons  in  Denton's  trade,  the  deponent  learned  that  Denton  had  recently 
taken  other  premises  in  High  Street,  Bloomsbury,  whither  he  had 
removed  part  of  his  business,  but  that  he  still  carried  on  business  at  89, 
Leadenhall  Street,  the  business  there  being  superintended  by  Bremner, 
^Qo^*i  who  was  his  nephew ;  and  that  the  '^deponent  had  been  informed 
■*  by  Denton  that  he  (Denton)  saw  the  plaintiff  in  his  shop,  No.  89, 
Leadenhall  Street,  on  the  13th  instant,  when  the  plaintiff  expressed  sur- 
prise at  seeing  him  still  there.  With  regard  to  Boord,  the  defendant's 
affidavit  stated,  that,  knowing  that  Boord  resided  at  Bath,  but  not  know- 
ing his  precise  address,  he  wrote  to  a  friend  there,  requesting  him  to 
obtain  it  for  him  in  time  for  pleading ;  that,  though  his  friend  had  seen 
Boord  in  Bath  within  a  fcw  days,  he  had  been  unable  to  discover  his 
place  of  abode ;  and  that  the  deponent  verily  believed  that  the  plaintiff 
knew  Boord's  place  of  residence  in  Bath,  he  having  been,  as  secretary 
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to  the  company,  in  the  habit  of  corresponding  viith  him  and  the  other 
directors. 

The  attorney's  affidavit  stated,  amongst  other  things,  that  the  plain- 
tiff called  at  his  office  on  the  8th  instant,  to  beg  that  he  would  for  a  short 
time  forbear  to  enforce  the  payment  of  certain  interlocutory  costs  to 
which  the  defendant  was  entitled ;  and  that,  in  the  course  of  a  conver- 
sation which  then  took  place,  the  plaintiff  admitted  that  the  places  of 
residence  of  the  several  persons  mentioned  in  the  plea,  were  stated 
according  to  the  entries  made  by  himself  in  the  company's  books,  but 
added  that  Boord  and  Denton  had  removed,  and  said  tiat  he  knew  where 
to  find  them,  though  the  defendant  did  pot. 

Formerly,  if  several  persons,  unknoum  to  the  plaintiffs  were  named  in 
a  plea  in  abatement,  the  court  would  order  the  defendant  to  furnish 
particulars  in  writing  of  their  places  of  residence  and  additions,  and,  for 
s  non-compliance  with  such  order,  would  quash  the  plea:  Taylor  v. 
Earrisy  4  B.  &  Aid.  93,  Newton  v.  Verbeke,  1  Y.  &  J.  267.  Now,  by 
the  3  &  4  W.  4,  c.  42,  &  8,  it  is  enacted  "  that  no  plea  in  abatement  for 
the  non-joinder  of  any  person  as  a  co-defendant,  shall  be  allowed  in  any 
court  of  common  law,  ^unless  it  shall  be  stated  in  such  plea,  that  r«9o>7 
such  person  is  resident  within  the  jurisdiction  of  the  court,  and 
unless  the  place  of  residence  of  such  person  shall  be  stated  with  conve- 
nient certainty^  in  an  affidavit  verifying  such  plea."  The  question, 
therefore,  is,  whether,  as  against  this  plaintiff,  the  places  of  residence  of 
Boord  and  Denton  are  given  '^  with  convenient  certainty"  in  the  affidavit 
verifying  the  plea.  It  is  submitted  that  they  are.  In  Va9fiier  v.  Alder- 
9on^  3  M.  &  S.  165,  "  of  the  city  of  London,"  in  Coppin  v.  Potter^  10 
Bingh.  441,  4  M.  &  Scott,  272,  2  Dowl.  P.  C.  785,  "  of  Bath,  in  the 
county  of  Somerset,"  and  in  Stewart  v.  Gaveran^  1  H.  &  W.  699,  "late 
of  Tyrone,  in  the  county  of  Tyrone,  in  Ireland,"  were  held  sufficiently 
to  describe  the  true  place  of  abode  of  the  deponent,  to  satisfy  the  rules 
of  court.  A  statute  that  requires  the  statement  to  be  made  with  "  con- 
venient certainty,"  can  hardly  be  held  to  need  more  particularity  in  this 
respect  than  a  rule  of  court  which  requires  a  statement  of  "  the  trtie 
place  of  abode."  [Maulb,  J.  Is  this  the  proper  way  of  trying  the 
truth  of  the  defendant's  affidavit  ?]  If  this  were  res  integra^  it  might, 
perhaps,  bcf  successfully  contended  that  it  is  not ;  but,  the  matter  having 
already  been  decided  in  several  cases — Wheatley  v.  Golney^  9  Dowl.  P. 
C.  1019,  Lambe  y.jSmythe,  15  M.  &  W.  433,  3  D.  &  L.  712,  and  New- 
ton  V.  Stewarty  4  D.  &  L.  89, — it  was  thought  too  late  to  urge  that 
objection.  [Maule,  J.  Newton  v.  Stewart  seeips  to  have  been  decided 
upon  the  supposed  authority  of  Lambe  v.  Smythe,  where,  however,  the 
pomt  waa.not  raised.  Neither  was  it  suggested  in  Wheatley  v.  Golney.'] 
That  being  so,  there  is  nothing  here  to  fetter  the  judgment  o^  the 
court. 

Assuming  that  the  court  will  enter  upon  the  inquiry,  the  affidavit  in 
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this  case  gires  ample  information ;  particularly  when  it  is  borne  in  mind 
*288T  *^*^  *^®  relative  ^position  of  the  parties  entitles  the  plaintiff  to 
"^  less  information  than  one  differently  circumstanced  might  fairly 
require.  Besides,  the  plaintiff's  aflBdavit  is  unsatisfactory,  and  manifestly 
evasive,  with  respect  to  the  alleged  non-residence  of  Denton  at  the  place 
of  which  he  is  described  in  the  affidavit  of  verification,  and  which  descrip- 
tion the  affidavits  in  answer  to  this  rule,  show  to  have  been  correctly 
given ;  and  Bremner's  affidavit  is  clearly  false.  And,  with  regard  to 
Boord,  there  is  no  negation,  otherwise  than  an  argumentative  and  infe- 
rential one,  that  he  does  reside  at  Bath ;  which  is  clearly  a  sufficient 
description  to  satisfy  the  statute. 

Meymott^  in  support  of  his  rule.  Wheatley  v.  Grolney  is  some  authority 
to  show  that  an  affidavit  verifying  a  plea  in  abatement,  under  this  statute, 
must  state  the  actual  residence  of  the  alleged  co-contractor  at  the  time 
of  making  the  affidavit.  Lambe  v.  Smythe  shows  that  the  ^^  residence" 
mentioned  in  the  statute  means  the  domicile  or  home  of  the  party ;  and 
that  the  statute  requires  such  information  respecting  the  residence  of 
the  co-contractor,  as  would  enable  the  plaintiff  to  serve  him  with  process. 
And,  in  Newton  v.  Stewart^  where  the  affidavit  stated  the  residence  of 
one  of  the  co-contractors,  as  "  No.  20,  Gower  Street,  Bedford  Square," 
and  that  of  another,  as  "High  Street,  Canterbury;"  the  plea  and 
affidavit  were  set  aside, — ^upon  an  affidavit  by  the  plaintiff,  that  inquiries 
had  been  made  at  the  respective  places  mentioned,  and  that  no  such 
persons  as  those  named  were  living  there;  —  although  the  defend- 
ant showed  that  the  mistakes  had  been  made  accidentally,  and  that 
the  one  party  was  to  be  found  at  "No.  22,"  instead  of  "No.  20," 
and  that  his  name  was  in  the  Post  Office  Directory,  and  other  similar 
books,  as  residing  at  "No.  22,"  and  that  the  other  party  was  well 
known  in  Canterbury,  and  lived  in  a  street  adjoining  to  the  one 
*ofiQi  *^*™®^'  Here,  the  affidavit  accompanying  the  plea  clearly  does 
J  not  give  all  the  information  the  statute  requires.  "  Bath"  is  not 
a  description  of  the  party's  residence ;  and,  besides,  it  is  extremely  doubt- 
ful upon  the  affidavits  that  Boord  does,  or  ever  did,  reside  in  that  city. 
And,  with  respect  to  Denton,  there  is  distinct  proof  that  he  did  not  reiide 
at  the  place  described,  at  the  time  the  plea  was  pleaded.  [Wildk,  C.  J. 
The  business  carried  on  there,  is  his  business,  and  the  man  ^ho  was  seen 
there,  is  his  servant.  Is  it  necessary  that  the  party  should  in  every  sense 
reside  ?  Is  it  not  enough  if  the  house  continues  to  be  his  house,  and  the 
place  where  he  carries  on  his  business  ?]  To  satisfy  the  statute,  it  must  be 
his  place  of  residence,  in  such  a  sense  as  to  enable  the  plaintiff  to  serve 
him  with  process.  Wightman,  J.,  in  Newton  v.  Stewart^  4  D.  &  L.  92, 
says :  "  The  object  of  the  legislature,  in  requiring  in  every  plea  of  non- 
joinder of  a  co-defendant,  that  "  it  shall  be  stated  in  the  plea,  that  such 
person  is  resident  within  the  jurisdiction  of  the  court,"  and  that  "the 
place  of  residence  shall  be  stated  with  convenient  certainty  in  an  affidavit 
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verifying  such  plea>*'  unquestionably  is,  that  the  plaintiff  may  know,  not 
only  who  the  co-contractors  are,  but  also  wliere  they  reside,  in  order  that 
he  may  be  enabled  to  serve  them  with  process.  It  seems  to  me  that  the 
only  mode  of  objecting  that  the  affidavit  does  not  truly  state  these  mat- 
ters, is,  by  an  application  like  the  present."  [Wilde,  C.  J.  To  entitle 
him  to  call  upon  us  to  set  aside  the  plea,  I  think  the  plaintiff  is  bound 
to  make  out  a  very  clear  case.  It  strikes  me  that  enough  is  not  shown 
here,  to  justify  us  in  deciding  that  this  affidavit  of  verification  is  false.] 
To  sustain  the  present  rule,  it  is  enough  if  the  court  is  satisfied  that  the 
affidavit  is  insufficient  to  answer  the  purpose  •for  which  the  legis-  r-^g^^rx 
lature  has  required  it.  [V.  Williams,  J.  I  am  by  no  means  ^ 
satisfied  that  the  mistake,  if  there  be  one,  has  not  been  intentionally 
occasioned  by  the  plaintiff  himself.]  The  defendant  was  bound  to  know 
all  the  persons  jointly  with  whom  he  contracted. 

Wilde,  C.  J.  The  point  is  one  of  importance,  and  one  that  must 
frequently  arise.  We  will  therefore  look  at  the  statute,  and  at  the  several 
authorities  referred  to,  and  give  our  opinion  on  a  future  day. 

Our.  adv.  vult 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  motion  to  set  aside  a  plea  in  abatement,  of  non-joinder,  on 
the  ground  of  the  alleged  insufficiency  of  the  affidavit  verifying  the  plea. 
The  argument  took  place  in  the  course  of  the  last  term,  before  the  lord 
chief  justice,  my  brother  Williams,  and  myself.  The  court  took  time 
to  look  into  the  cases.  The  ground  of  the  application  was,  that  the 
defendant  had  failed  to  comply  with  the  8th  section  of  the  statute 
3  &  4  W.  4,  c.  42,  which  provides  that  '^  no  plea  nn  abatement  for  the 
non-joinder  of  any  person  as  a  co-defendant,  shall  be  allowed  in  any 
court  of  common  law,  unless  it  shall  be  stated  in  such  plea,  that  such 
person  is  resident  within  the  jurisdiction  of  the  court,  and  unless 
the  place  of  residence  of  such  person,  shall  be  stated,  with  conve- 
nient certainty,  in  an  affidavit  verifying  such  plea."  The  question 
upon  which  the  court  entertained  some  doubt,  was,  what  was  the 
proper  construction  of  the  latter  part  of  the  clause.  Two  cases  were 
cited, —  Wheatley  v.  Golney,  and  Lamhe  v.  Smythe^ — where  the  mat- 
ter does  not  appear  to  have  been  much  considered ;  and  a  third 
case,  of  Newton  v.  Stewart,  in  the  bail  court,  where  the  point  was 
expressly  decided  by  Wiohtman,  J.  Upon  a  careful  review  of  these 
*cases,  we  have  come  to  the  conclusion,  that  the  affidavit  must ,  r,|coQ-f 
state  the  true  place  of  abode  of  the  party  whose  non-joinder  is 
objected  to ;  and  that,  whether  it  does  so  or  not,  is  a  matter  that  may 
be  controverted,  and  determined  by  the  court  on  motion.  The  ground 
of  that  opinion  is  this.  Before  the  passing  of  the  late  statute,  the  plea 
of  non-joinder  was  required  to  be  accompanied  by  an  affidavit  stating 
that  it  was  true  in  substance  and  in  effect, — such  verification  being 
required  in  all  cases  of  dilatory  pleas.    Such  an  affida>dt  is  still  require^ 
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under  the  3  &  4  W.  4,  c.  42,  s.  8.  That  dct  in  no  respect  alters  the  law, 
except  that  it  superadds  a  further  requirement,  viz.,  that  the  plea  shall 
state  that  the  person,  the  non-joinder  of  whom  is  the  subject  of  the  plea, 
is  resident  within  the  jurisdiction  of  the  court,  and  that  the  place  of 
'residence  of  such  person  shall  be  stated,  with  convenient  certainty^  in  an 
affidavit  verifying  such  plea.  The  residence  within  the  jurisdiction,  which 
is  alleged  in  the  plea,  is  put  in  issue  by  the  replication ;  but  the  state- 
ment as  to  the  place  of  residence  is  a  requisition  that  applies  to  the  affi- 
davit only,  and  not  to  the  plea.  It  must  be  in  the  affidavit,  and  it  need 
not  be  in  the  plea ;  and  consequently,  it  is  not  put  in  issue  by  the  repli- 
cation. It  is,  therefore,  peremptory  and  binding  upon  the  plaintiff, 
without  any  opportunity  of  controverting  it,  unless  it  may  be  contro- 
verted upon  motion :  and  the  question  is,  whether  the  legislature  meant 
that  that  allegation  should  be  binding  on  the  plaintiff,  and  should  not  be 
inquired  into  at  all.  The  affidavit  of  the  truth  of  the  plea  is  binding  on 
the  plaintiff,  and  cannot  be  controverted :  and  a  doubt  occurred,  when 
this  case  was  argued,  whether  the  statute  required  anything  more  than 
that  the  residence  of  the  co-contractors  should  be  stated  with  convenient 
certainty,  and  that  some  person  should  pledge  himself  to  the  truth  of 
*292"I  ^^^^  statement.  The  object  of  requiring  *the  plea  to  allege  that 
^  the  co-contractor  not  sued,  resides  within  the  jurisdiction  of  the 
court,  and  of  the  affidavit  to  state  his  true  place  of  residence,  is,  to 
enable  the  plaintiff  to  sue  that  party ;  and  that  benefit  would  not  be 
secured  to  the  plaintiff,  unless  he  obtained  correct  information.  This 
construction,  it  is  true,  may  sometimes  operate  hardship  on  the  defend- 
ant :  he  may  J^now  that  his  co-contractor  resides  within  the  jurisdiction 
of  the  court,  and  yet  may  have  a  difficulty  in  ascertaining  his  true  place 
of  abode.  But  it  is  to  be  observed  that  pleas  in  abatement  are  not 
favoured :  and  this  very  section  deprives  the  defendant  of  the  plea  of 
non-joinder  if  any  one  of  his  co-contractors  is  resident  without  the  jurist 
diction  of  the  court.(a)  We  therefore  think  that  the  meaning  of  the 
legislature  is,  that,  if  the  defendant  is  unable  to  furnish  the  plaintiff 
with  the  means  of  suing  out  a  better  writ,  he  is  to  lose  the  benefit  of  the 
plea  in  abatement.  Unless  the  affidavit  is  required  to  state  the  true 
place  of  residence  of  the  party,  it  is  difficult  to  conceive  what  advantage 
the  plaintiff  is  to  get  by  it.  We  think  the  very  words  of  the  section 
support  the  construction  we  put  upon  it,  and  that  a  contrary  construction 
would  render  altogether  nugatory  a  provision  that  was  evidently  intended 
for  the  plaintiff's  advantage.  The  statute  requires  the  affidavit  to  state 
"Me  place  of  residence  of  such  person,"  &c.  What  does  that  mean? 
The  spirit  of  the  act  is,  that  it  should  be  the  particular  place  where  the 
party  is  actually  residing.  If  so,  the  act  is  not  complied  with,  unless 
the  true  place  of  his  domicile  is  given.  It  necessarily  follows  that  the 
statement  may  be  controverted :  and,  if  it  turns  out,  on  motion,  that  the 

(a)  Vide  Joll  ▼.  Lord  Curzon,  ante,  p.  249. 
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place  of  residence  is  not  truly  stated,  the  plea  must  be  disallowed.  The 
plea,  therefore,  in  the  present  case,  must  *be  set  aside,  unless  r^nqo 
the  true  places  of  abode  of  the  several  alleged  co-contractors  are 
given.  In  this  respect  the  affidavit  appears  to  us  to  be  defective.  It 
may  have  been  made  with  perfect  good  faith.  The  place  that  is 
described  as  the  place  of  residence  of  Denton,  is,  in  some  sort  of  popu- 
lar sense,  his  residence :  he  had,  until  very  recently,  actually  resided 
there,  his  name  was  still  over  the  door,  and  he  continued  to  carry  on  his 
business  there.  We  think,  however,  that  it  is  not,  within  the  meaning  of 
this  section,  his  place  of  residence.  An  attempt  to  serve  him  with  pro- 
cess at  that  place,  would  not  enable  the  plaintiff  to  obtain  a  distringas. 
The  plea,  therefore,  is  not  accompanied  with  such  an  affidavit  as  the 
statute  has  made  a  condition  precedent  to  its  validity. 

Considering,  however,  that  there  is  every  reason  for  believing  that 
the  defendant  may  have  been  misled  by  the  plaintiff  himself,  and  that  he 
appears  to  have  acted  bond  fide,  although  we  think  the  rule  for  setting 
liside  the  plea  and  affidavit  should  be  made  absolute,  it  can  only  be  upon 
the  terms  of  the  defendant's  being  at  liberty  to  plead  in  bar. 

Seotty  for  the  defendant,  suggested  that  the  same  considerations  that 
induced  the  court  to  allow  him  to  plead  in  bar,  ought  to  operate  in  his 
favour  in  respect  to  the  costs  of  the  rule. 

To  this  the  court  assented ;  and  the  rule  was  made 

Absolute,  without  co^ts, — the  defendant  to  have  a  week's 
time  to  plead  in  bar. 


♦MILES  V.  POPE.     Dec.  9.  [*294 

A  plea  alleging  that  the  defendant  obtained  a  final  order  for  protection  and  dittribution,  under 
ihe  7&  d  Vict.  c.  96,  ia  not  proved  by  the  production  of  a  mere  order  for  peraonal  protection 
ander  the  28th  section  of  that  8tatute.(a) 

Assumpsit,  by  indorsee  against  acceptor,  upon  a  bill  of  exchange  for 
12/.  18«.  drawn  upon  the  15th  of  November,  1844,  payable  at  two 
months  after  date. 

Plea, — that,  after  the  acceptance  of  the  said  bill  of  exchange  in  the 
declaration  mentioned,  and  after  the  same  had  become  due  and  payable, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  4th  of  Febru- 
ary, 1845,  a  petition  for  the  protection  of  the  defendant,  —  then  being  a 
trader  within  the  meaning  of  the  statutes  then  in  force  relating  to 
bankrupts,  but  then  owing  debts  amounting  in  the  whole  to  less  than 
300/.  —  from  process,  was  duly,  and,  according  to  the  form  and  effect  of 
the  said  statutes  in  such  case  made  and  provided,  presented  by  the 
defendant  to  Her  Majesty's  court  of  bankruptcy :  that. thereupon,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  17th  of 

(a)  Vide  note  (a\  podt,  p.  299. 
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April,  1845,  aforesaid,  a  final  order  for  protection  and  dtstribtUton  was 
made  in  the  matter  of  the  said  petition,  hy  R.  G.  C.  Fane,  Esq.,  then 
being  one  of  the  commissioners  of  the  said  court  of  bankruptcy,  and 
duly  authorised  in  that  behalf;  and  that  the  debt  and  cause  of  action 
ill  the  declaration  mentioned,  was  contracted  before  the  date  of{a)  the 
filing  of  the  said  petition  in  the  said  court  of  bankruptcy, — verification. 

Replication, — thsXafinal  order  for  protection  and  distribution  was  not 
made  niodo  «f/onn4,— concluding  to  the  country.     Issue  thereon. 

At  the  trial  before  Coltmak,  J.,  at  the  first  sitting  in  London,  in 
Hilary  term  last,  the  defendant,  in  order  to  sustain  his  plea,  put  in  a 
^9.)r-i  certified  copy  of  an  order  for  •protection  from  process,  under  the 
"'  '^-'  28th  section  of  the  7  &  8  Vict.  c.  96,  bearing  date  the  17th  of 
April,  1845,  and  signed  by  Mr.  Commissioner  Fane.  The  order  was  in 
the  following  form : — 

'^  In  the  court  of  bankruptcy,  London. 

'^  In  the  matter  of  the  petition  of  George  Pope,  late  lodging  at,  &c., 
now  a  prisoner  for  debt  in  the  debtors'  prison.  White  Cross  Street,  city 
of  London,  an  insolvent  debtor,  and  being  a  trader  within  the  meaning 
of  the  statutes  now  in  force  relating  to  bankrupts,  but  owing  debts 
amounting  in  the  whole  to  less  than  300Z. 

^'  Be  it  remembered  that  the  said  George  Pope,  having  presented  his 
petition  for  protection  from  process  to  this  honourable  court,  and  such 
petition  having  been  duly  filed  in  court  on  the  4th  day  of  February  last, 
and  the  sitting  for  the  first  examination  of  the  said  petitioner  having 
been  held  on  the  14th  of  February  last,  no  day  having  been  named  for 
making  a  final  order,  as  it  appeared  to  this  court  that  the  petitioner  had 
contracted  debts  without  having  at  the  time  any  reasonable  or  probable 
expectation  of  being  able  to  pay  the  same ;  and  the  said  petitioner  having 
now  applied  to  the  undersigned  commissioner  for  the  protection  from 
process  hereinafter  mentioned;  and  such  time  having  expired  subse- 
quently to  the  filing  of  the  petition,  as,  having  regard  to  all  the  circum- 
stances of  the  insolvency,  and  the  conduct  of  the  petitioner  as  an  insol- 
vent debtor  before  and  after  his  insolvency,  the  said  commissioner  thinks 
just ;  and  having  heard  the  said  petitioner  and  his  creditors,  by  them- 
selves, their  counsel,  or  attorneys ;  and  it  appearing  to  the  said  commis- 
sioner that  the  said  petitioner,  by  virtue  of  the  statute  in  that  case  made 
and  provided,  is  entitled  to  the  protection  of  his  person  from  being  taken 
or  detained  under  any  process  whatever,  in  respect  of  the  several  debts 
•9Qfil  ^^^  claims  hereinafter  mentioned ;  an  •order  is  therefore  hereby 
-"  made,  to  protect  the  person  of  the  said  George  Pope  from  being 
taken  or  detained  under  any  process  whatever,  in  respect  of  the  several 
debts  and  sums  of  money  due,  or  cIaiined«to  be  due,  at  the  time  of  filing 
his  petition,  from  the  said  petitioner  to  the  said  several  persons  named 
in  his  schedule  as  creditors,  or  as  claiming  to  be  creditors,  for  the  same 

(a)  Sic 
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respectively,  or  for  which  such  persons  shall  have  given  credit  to  the  said 
petitioner  before  the  filing  of  his  petition,  and  which  were  not  then  pay- 
able, and  as  to  the  claims  of  all  other  persons  not  known  to  the  said 
petitioner  at  the  time  of  making  this  order,  who  may  be  indorser8(a)  or 
holders  of  any  negotiable  security  set  forth  in  his  schedule." 

The  defendant's  schedule  was  also  put  in,  and  it  appeared  that  the 
consideration  for  the  bill  in  question,  was  inserted  as  a  debt  thereto. 

On  the  part  of  the  plaintiff,  it  was  objected  that  this  order  did  not 
sustain  the  plea,  inasmuch  as  it  was  neither  a  final  order  for  protection 
and  distribution  under  the  60th  section  of  the  5  &  6  Vict.  c.  116,  nor  a 
final  order  under  the  22d  section  of  the  7  &  8  Vict.  c.  96,(6)  but  a  mere 
interim  order  for  the  protection  of  *the  person  of  the  petitioner,  rftnoT 
under  the  28th  section(c)  of  the  last-mentioned  act. 

The  learned  judge,  however,  was  of  opinion  that  the  plea  was  proved ; 
and  he  accordingly  directed  the  jury  to  find  for  the  defendant, — reserv- 
ing leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  14/.  3«.  6c{.,  the 
amount  of  principal  and  interest,  if  the  court  should  be  of  opinion  that 
the  plea  was  not  proved. 

Bowling^   Serjt.,  in  Hilary  term   last,  accordingly  obtained  a  rule . 
nisi. 

ffance  now  showed  cause.  The  order  in  question  not  being  an  order 
for  protection  and  dUtribtUiony — as  in  Cook  v.  ffensotij  1  Man.  6r.  k 
S.  908, — ^but  an  order  for  protection  only,  the  plea  might  have  been 
bad  on  special  demurrer — *Gillan  v.  Deare^  2  Man.  Gr.  k  S.  r^ogg 
309;  Toomer  v.  aingell,  3  Man.  Gr.  &  S.  322;  or,  possibly,  ■- 

(a)  "  Indoreees,**  in  the  statute. 

(6  Which  enacts,  "  that  the  final  order  to  be  made  under  the  provisions  of  the  said  act  [5  & 
6  Vict.  c.  116],  as  amended  by  this  act,  shall  protect  the  person  of  the  petitioner  from  being 
taken  or  detained  under  any  process  whatever,  in  the  cnses  hereinafter  mentioned,  that  is  to 
say,  from  aU  process  in  respect  of  the  several  debts  and  sums  of  money  due  or  claimed  to  be 
due  at  the  time  of  filing  the  petition,  from  such  petitioner  to  the  several  persons  named  in  his 
schedule  ss  creditors,  or  as  claiming  to  be  creditors,  for  the  same  respectively,  or  for  which 
such  persons  shall  have  given  credit  to  such  petitioner  before  the  time  of  filing  such  petition, 
aiii  which  were  not  then  payable,  or  in  respect  of  the  claims  of  any  other  persons  nut  known 
to  such  petitioner  at  the  time  of  making  the  final  order,  who  may  be  indorsees  or  holders  of  any 
negotiable  securities  set  forth  in  such  schedule:"  and  a  form  of  order  is  given  in  schedule  A. 
No.  3. 

ie)  Which  enacts, "  that,  if,  for  any  of  the  causes  in  that  behalf  aforesaid  [s.  24, — fraud,  breach 
of  n'ust,  Ac.] ,  no  day  be  named  for  making  the  final  order,  or  if  the  consideration  of  such  final 
order  be  adjourned  sine  die^  or  such  final  order  be  refused,  the  commissioner  shall  have  the 
power,  after  the  expiration  of  such  time  subsequent  to  the  filing  ot  the  petition,  as,  having  re- 
gard to  all  the  circumstances  of  the  insolvency,  and  the  conduct  of  the  petitioner  as  an  insoU 
vent  debtor,  before  and  after  his  insolvency,  the  commissioner  shall  think  just;  and,/fefter 
hearing  the  petitioner,  or  any  of  his  creditors,  or  his  or  their  counsel  or  attorneys,  to  make  an 
order  to  protect  the  petitioner  firom  being  taken  or  detained  under  any  process  whatever,  for 
or  in  respect  of  the  several  debts  and  sums  of  money  due  or  claimed  to  be  due.  at  the  time  of 
filing  his  petition,  from  the  said  petitioner  to  the  several  persons  named  in  his  sf  hedule  as  cre- 
ditors, or  as  claiming  to  be  creditors,  for  the  same  respectively,  or  for  which  such  persona 
ehould  have  given  credit  to  the  said  petitioner  before  the  time  of  filing  his  petition,  and  which 
were  not  then  payable,  and  as  to  the  claims  of  all  other  persons,  not  known  to  the  said  peti* 
tioner  at  the  time  of  making  such  order,  who  may  be  indorsees  or  holders  of  any  negotiable 
security  set  forth  in  his  schedule,"  &c. 
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the  plaintiff  might  have  moved  for  judgment  non  obstante  veredicto, 
[Maule,  J.  You  have  taken  upon  yourself  to  plead  an  order  for  pro- 
tection under  the  7  &  8  Vict.  c.  96,  s.  22,  and  you  produce  in  evidence 
an  order  under  the  28th  section.]  The  plea  is  in  effect  a  plea  under  the 
5  &  6  Vict.  c.  116,  8.  lO.(a) 

Dotvlingj  Serjt.,  contrd^  was  not  called  upon. 

CoLTMAN,  J.(6)  If  the  order  produced  before  me  at  the  trial  had  been 
a  final  order  for  the  protection  of  the  petitioner  from  process,  under  the 
22d  section  of  the  7  &  8  Vict.  c.  96,  it  would  probably  have  sustained 
the  plea.  The  defendant,  however,  offered  an  order  under  the  28th 
section,  which  is  an  order  for  protection  only,  and  does  not  profess  to  be 
a  final  order  at  all.  I  therefore  think  the  plea  was  not  proved,  and  con- 
sequently that  the  rule  to  enter  the  verdict  for  the  plaintiff  must  be  made 
absolute. 

Maule,  J.  I  also  think  the  verdict  in  this  case  should  be  entered 
for  the  plaintiff.  The  plea  is  only  to  be  understood  as  an  answer  to  the 
action,  on  the  ground  that  it  sets  up  an  order  that  the  person  of  the 
petitioner  should  be  finally  protected,  and  his  estate  distributed.  To 
*2QQ1  constitute  a  defence,  the  plea  must  be  *understood  to  be  substan- 
tially a  plea  under  the  5  &  6  Vict.  c.  116,  s.  10.  The  order  pro- 
duced is  not  an  order  for  distribution  at  all,  but  a  mere  order  for  protect- 
ing the  person  of  the  petitioner,  under  s.  28  of  the  7  &  8  Vict.  c.  96. 
which  cannot  be  set  up  as  a  bar  to  an  action. 

Cresswell,  J.,  and  V.  Williams,  J.,  concurred. 

Rule  abBolute.((?) 

(a)  Which  enacts,  "  that,  if  any  suit  or  action  is  brought  against  any  petitioner  for  or  in  re- 
spect of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  suit  or  action,  that  such  petition  was  duly  presented,  and  a  final  order  for  pro- 
tection  and  distribution  made  by  a  commissioner  duly  authorised,  whereof  the  production  of 
the  order  signed  by  the  commissioner,  with  proof  of  his  handwriting,  shall  be  sufficient 
evidence." 

(6)  Wilde,  C.  J.,  was  sitting  at  nisi  prius. 

(c)  The  court  of  Exchequer  has  recently, — ^in  Platell  v.  Bevilh  and  Jacobs  v.  Hyde,  17  La» 
Joum.  N.  S.  Exch.  249, — had  this  subject  under  its  consideration,  and  has  decided,  upon  a 
careful  review  of  all  (he  authorities,  and  particularly  the  cases  of  Cook  v.  Henton^  Gillon  v. 
Deare,  and  Toomer  v.  Gingell,  that  a  plea, — that,  after  the  accruing  of  the  debt,  and  after  the 
passing  of  the  5  &  6  Vict.  c.  116,  and  before  the  passing  of  the  7  &  8  Vict.  c.  96,  and  before 
the  commencement  of  thb  suit,  &c.,  a  petition  for  protection  from  process  was  duly  presented 
by  the  defendant  to  the  court  of  bankruptcy,  and  afterwards  6Ied  therein,  and  that  thereupon, 
and  after  the  passing  of  the  secondly  mentioned  act,  a  final  order  for  protection  and  distribution 
was  made  in  the  matter  of  the  petition  by  a  commissioner  of  the  court  of  bankruptcy,  and  that 
the  debt  accrued  before  the  filing  of  the  petition, — was  good  in  form,  and  a  substantial  answer 
fo  an  aVition  for  a  scheduled  debt. 

In  Platell  v.  Bevillj  the  question  arose  on  demurrer  to  the  plea ;  and,  in  Jacoht  v.  Hyde, 
tipon  a  traverse,  as  in  the  principal  case. 

RoLFE,  B.,  in  delivering  the  judgment  of  the  court  in  these  cases,  says :  "  We  have  to  con- 
strue the  provisions  of  two  acts  of  parliament,  which  are  by  no  means  clearly  expressed,  espe- 
3ially  the  latter,  the  wording  of  which,  particularly  of  the  form  given  in  the  schedule  for  the  order 
of  protection,  is  likely  to  mislead  the  reader  ;  but,  on  a  careful  consideration  of  the  clauses  </f 
both  acts,  we  think  the  intention  of  the  legislature  is  sufficiently  plain,  and  that  there  is  no  dif- 
ference in  the  legal  effect  of  the  final  order  given  under  the  second,  from  that  given  under  the 
first  act,  aa  to  the  discharge  of  the  insolvent.    In  both,  we  are  of  opinion  that  it  constitutes  ao 
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ibniute  bar  lo  the  actions  in  respect  of  which  it  is  a  protection,  as  it  is  admitted  it  did  under 
the  first  act/*  A  tier  observing  upon  the  several  provisions  of  the  statutes,  the  learned  baron 
proceeds:  "  If  the  fornieraL-t  had  vested  oil  subsequently  acquired  property  in  the  assignees,  and 
the  latter  act  had  altered  this,  there  would  have  been  ground  for  the  'implication  that 
the  legislature  meant  to  do  away  with  the  absolute  defence  given  by  the  10th  section  f*300 
(of  6  Si,  6  Vict.  c.  IK)),  and  to  leave  the  creditors  to  take  the  remedies  against  subse- 
quently acquired  property  by  Jierifaeia».  But  we  think  the  rights  of  the  assignees  to  after-acquired 
property  are  not  allecicd,  and,  consequently,  that  such  implication  does  not  arise  ;  and  there  is, 
therefore,  no  inconsistency  or  variance  between  the  first  and  second  act,  in  this  respect,  to  au- 
thorise us  to  reject  the  10th  section  as  being  impliedly  repealed  by  the  new^ct.  The  form 
given  by  the  schedule,  it  is  true,  protects,  expressly,  the  person  only;  and  the  giving  such  a 
form  is,  no  doubt,  an  incautious  mode  of  legislating,  and  is  calculated  to  mislead ;  but  then  the 
final  order  directed  by  the  first  act,  is  no  more  than  an  order  of  protection  of  the  person." 
And,  in  conclusion,  he  said  :  **  Considering  the  two  acts  together  as  one  system,  we  see  no 
reason  to  suppose  that  the  legislature,  which  clearly  meant  to  give  facilities  to  the  debtor  to 
obtain  his  discharge,  intended  also  to  limit  the  operation*  of  that  discharge  under  the  new  act, 
til  his  properly,  present  snd  future,  being  disposed  of  for  the  benefit  of  creditors  in  the  same 
way  in  both  acts.  We  think  that  the  legal  effect  of  the  discharge  is  the  same  in  both  acts,  and_ 
that  the  effect  inartificially  described  in  the  10th  section,  belongs  just  as  much  to  an  order 
nader  the  second,  as  under  the  first,  act.  This  view  of  the  two  acts  differs  from  that  which 
my  brother  Mactle  is  reported  to  have  taken  in  the  case  of  Toomer  v.  Gingell.  The  question 
in  that  case  was  not  fully  argued  ;  the  learned  counsel  for  the  defendant  having,  after  taking  time, 
acted  upon  the  impression  as  to  the  meaning  of  the  second  act,  which  its  language  is,  at  first 
light,  so  likely  to  create,  and  abandoned  the  argument.  Upon  the  best  consideration  we  can 
give  10  these  acts,  we  think  that  the  impression  was  a  wrong  one,  and  that  the  effect  of  the 
final  order  is  the  same  under  both  acts.*' 

Upon  the  authority  of  this  decision,  the  defendant  in  a  case  of  Wettmore  v.  Sptncer^  in  the 
Whitechapel  county  court  of  Middlesex,  applied  to  set  aside  an  order  which  had  been  made,  ^ 
after  he  had  obtained  his  final  order  of  protection,  for  his  commitment  for  non-payment  of  an 
instalment  upon  a  judgment,  which  he  had  neglected  to  pay,  having  sufficient  means  and  abi- 
lity so  to  do.  This  application  was  refused,  on  the  ground  that  the  warrant  of  commitment 
given  by  the  9  &  10  Vict.  c.  95,  s.  99,  in  cases  of  fraud,  &c.,  was  not  process  m  rupect  of 
the  idt,  within  the  7  &  8  Vict.  c.  96,  but  was  process  in  pcBtiam  in  respect  of  the  past  misoon- 
dnct.  Upon  this,  Luthj  for  the  defendant,  obtained  a  rule  nisi  from  Pattkson,  J.,  in  the  bail 
court,  for  a  prohibition  to  the  county  court ;  against  which  rule,  although  it  was  directed  by 
mistake  to  a  wrong  court,  the  plaintiff,  who  had  already  incurred  heavy  expenses,  showed  no 
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A  agreed  to  purchase  of  B.  a  carriage,  then  standing  in  the  shop  of  B.,  A.  at  the  same  time  de 
airing  that  certain  alterations  might  be  made  in  it.  The  alterations  having  been  made,  the 
carriage  was,  at  A.*8  request,  placed  in  the  back  shop.  On  Saturday,  the  14th  of  Novem- 
ber, A.  called  at  the  shop,  and  requested  B.  to  hire  a  horse  and  man  for  him,  and  to  send  the 
carriage  to  his  house  on  the  following  day,  in  order  that  he  might  take  a  drive  in  it, — A. 
having  previously  intimated  his  intention  to  take  the  carriage  out  a  few  times,  in  order  that 
as  he  was  going  to  take  it  abroad,  it  might  pass  the  custom-house  as  a  second-hand  carriage. 
The  carriage  was  accordingly  sent  to  and  used  by  A.  on  the  Sunday,  A.  paying  for  the  hire 
of  the  horse  and  man.     A.  afterwards  refused  to  take  or  to  pay  for  the  carriage  : — 

Hdd,  that  there  was  a  sufficient  acceptance  of  the  carriage  by  A.  before  Sunday,  the  15th  of 
November,  within  the  17th  section  of  the  29  Car.  2,  c.  3,  to  entitle  the  plaintiff  to  recover 
upon  a  count  for  goods  bargained  and  sold. 

Quare,  whether  the  statute  29  Car.  2,  c.  7,  avoids  a  previous  parol  contract  for  the  sole  of 
goods,  where  the  delivery  and  acceptance  take  place  on  a  Sunday  f 

Debt  for  goods  sold  and  delivered,  goods  bargained  and  sold,  work 
and  materials,  and  money  found  due  upon  an  account  stated. 

Pleas, — first,  to  the  whole  declaration,  nunquam  indebitattiSy  — 
secondly,  as  to  the  first  count,  that,  before  and  at  the  time  of  the  said 
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might  remain  in  the  plaintiff's  back  shop  until  he  was  ready  to  ship  it 
for  Denmark ;  at  the  same  time  observing  that  he  would  make  use  of  it  a 
few  times,  in  order  that  it  might  pass  at  the  custom-house  for  second- 
hand. Accordingly,  on  Saturday,  the  14th  of  November,  the  defendant 
requested  the  plaintiff  to  hire  a  horse  and  man,  and  to  send  them  to  his 
house  on  the  following  day,  with  the  carriage,  as  he  wished  to  drive 
round  the  park.  This  was  done  (the  defendant  paying  13«.  for  the  hire 
of  the  horse  and  man),  and  the  defendant,  after  using  the  carriage  for  a 
few  hours,  returned  it  to  the  plaintiff,  and  afterwards  refused  to  accept 
or  pay  for  it. 

On  the  part  of  the  defendant,  it  was  insisted,  that  there  was  no  evi- 
dence to  go  to  the  jury  of  any  delivery  or  acceptance  of  the  carriage 
within  the  statute  of  frauds  ;(a)  and  that  the  contract,  if  any,  not  being 
complete  until  Sunday,  the  15th  of  November,  it  was  void  by  the  29 
Car.  2,  0.  7. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the 
plaintiff  for  the  sum  claimed  by  the  particulars,  leave  being  reserved  to 
the  defendant,  to  move  to  enter  a  nonsuit,  if  the  court  should  think  the 
objections  well  founded. 

PrefUtee,  in  the  course  of  the  same  term,  accordingly  obtained  a  rule 


nisi.     Upon  the  first  point,  he  cited  *Maberley  v.  Sheppard^  10 
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Bingh.  99,  8  M,  &  Scott,  436,  EllioU  v.  Thanuu,  8  M.  &  W.  170, 
TempeU  v.  Fitzgerald^  3  B.  &  Aid.  680,  Bu%hel  v.  Wheeler,  8  Jurist, 
582,  Nin^nan  v.  PhUlip^,  14  M.  k  W.  277,  Phillip%  v.  BixtolK,  2  B.  & 
C.  511,  8  D.  &  R.  822,  and  Hansm  v.  Armitage,  5  B.  &  Aid.  557, 1  D. 
k  R.  128 ;  and  upon  the  second,  WiUiafM  v.  Paul,  6  Bingh.  653,  4  M. 
k  P.  532,  and  Bloxame  v.  WilliarM,  3  B.  &  C.  232,  5  D.  &  R.  82. 
[WiLDB,  G.  J.,  referred  to  Smith  v.  Sparrow,  4  Bingh.  84,  12  J.  B. 
Moore,  266,  and  Y.  Williams,  J.,  to  Simp$on  v.  Nieholh,  3  M.  &  W. 
240,  6  Donl.  P.  G.  355.] 

John  Henderson  now  showed  cause.  There  was  a  complete  actionable 
contract  prior  to  the  Sunday,  and  consequently  the  second  point  does 
not  properly  arise  here.  The  evidence  showed  that  the  defendant 
selected  the  particular  carriage,  desired  alterations  to  be  made  in  it,  and 
adopted  it  and  treated  it  as  his  own  after  the  alterations  had  been  made. 
The  case  of  WrigtU  v.  Percival,  8  Law  Joura.  N.  S.  Q.  B.  258,  is  quite 
conclusive.  There,  the  defendant,  having  agreed  to  buy  a  carriage  of  the 
plaintiffs,  came  after  it  was  finished  to  the  plaintiffs'  manufactory,  bring- 
ing with  her  a  cover  for  the  hind  seat,  and  a  set  of  traces,  which  the 
carriage  had  been  previously  made  to  fit.  One  of  the  plaintiffs  said  the 
carriage  was  complete ;  and  the  defendant  got  into  it,  and  expressed  her 
approbation.  The  defendant  then  desired  the  plaintiffs  to  order  post- 
horses  to  take  it  home,  saying  that  she  would  call  at  a  certain  hour, 
and  adding  that  she  had  brought  a  cover  to  put  over  the  hind  seat^ 

(a.  29  Cv.  2,  c.  3,  8.  17. 
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which  she  directed  to  be  put  on  in  a  particular  way.  The  cover  waa 
♦3051  *^ccordingly  put  over  the  seat  in  her  presence,  and  agreeably  to 
her  directions.  The  weather  proving  wet,  the  defendant  called 
again  in  the  afternoon  of  the  same  day,  and  said  she  would  not  take  the 
carriage  home  that  evening.  The  defendant  afterwards  refused  to  take 
or  to  pay  for  the  carriage :  and  it  was  held  that  these  facts  constituted 
a  sufficient  acceptance  to  satisfy  the  statute  of  frauds.  In  Rohde  v. 
Thwaites^  6  B.  &  G.  388,  A.  having  in  his  warehouse  a  quantity  of 
sugar,  in  bulk,  more  than  sufficient  to  fill  twenty  hogsheads,  agreed  to 
sell  twenty  hogsheads  to  B.,  but  there  was  no  note  in  writing  of  the 
contract  sufficient  to  satisfy  the  statute  of  frauds.  Four  hogsheads 
were  delivered  to  and  accepted  by  B.  A.  filled  up  and  appropriated  to 
B.  sixteen  other  hogsheads,  and  informed  him  that  they  were  ready,  and 
desired  him  to  take  them  away.  B.  said  he  would  take  them  as  soon  as 
he  could :  and  it  was  held  that  the  appropriation  having  been  made  by 
A.,  and  assented  to  by  B.,  the  property  in  the  sixteen  hogsheads  thereby 
passed  to  the  latter,  and  that  their  value  might  be  recovered  by  A.  under 
a  count  for  goods  bargained  and  sold.  [Crbsswell,  J.  There,  the 
whole  was  one  entire  contract.]  The  decision  is  not  put  upon  that 
ground,  but  upon  the  ground  that  there  was  an  appropriation  of  the 
sixteen  hogsheads  by  the  plaintiffs,  assented  to  by  the  defendant.  In 
Ulliott  V.  PybuSj  10  Bingh.  512,  4  M.  k  Scott,  389,  the  plaintiff  was 
employed  by  the  defendant  to  make  a  machine  for  him  according  to  s 
particular  plan,  receiving  a  payment  on  account,  but  no  specific  price 
being  agreed  on.  When  the  machine  was  completed,  the  defendant  saw 
and  approved  of  it,  but  objected  to  the  price  demanded  for  it.  The 
defendant  afterwards  requested  the  plaintiff  to  send  the  machine  home 
*^0fi1  ^^^*^^®  ^^  ^^^  P^^^  ^^^ '  which  the  latter  refused  to  '*'do.  On  being 
■*  applied  to  for  the  amount  by  the  plaintiff's  attorney,  the  defend* 
ant  said  he  would  endeavour  to  arrange  it,  if  the  plaintiff  woq}d  give  him 
time.  It  was  held  that  these  facts  showed  a  sufficient  appropriation  of 
the  machine  by  the  plaintiff,  and  assent  thereto  on  the  part  of  the 
defendant,  to  entitle  the  former  to  recover  the  value  on  a  count  for  goods 
bargained  and  sold.  Baines  v.  Jevons^  7  Car.  A;  P.  288,  is  an  authority 
to  the  same  effect;  Tempest  v.  Fitzgerald  was  the  case  of  a  ready  money 
bargain.  In  Maherley  v.  Sheppard,  the  chattel  was  in  fieri,  and  con- 
sequently there  could  be  no  acceptance.  And  Elliott  v.  Thomas  is  an 
authority  in  favour  of  the  plaintiff,  as  showing  that  that  which  took  place 
here  amounted  to  an  acceptance  of  the  carriage,  subject  only  to  the 
plaintiff's  lien  for  the  price. 

With  respect  to  the  statute  29  Car.  2,  c.  7,  the  defence  founded  upon 
that  statute  clearly  fails,  at  all  events  as  to  the  count  for  goods  bargained 
and  sold.  The  fallacy  on  the  other  side  is,  in  confounding  the  contract 
with  that  which  is  merely  evidence  of  the  contract.  In  Williams  v.  JPatd^ 
although  the  contract  was  made  on  the  Sunday,  the  plaintiff  was  held  to 
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be  entitled  to  recover,  on  the  ground  that  the  defendant  had  retained 
the  beast,  and  on  a  subsequent  day  promised  to  pay  for  it.  Stead  v. 
Dawber^  10  Ad.  &  E.  57,  is  an  authority  to  show  that  the  statute  of 
Charles  does  not  prohibit  the  performance  of  a  contract  on  a  Sunday. 
Simpson  v.  Nieholh,  3  M.  &  W.  240,  as  explained  in  5  M.  &  W.  702, 
also  supports  this  view.  Bloxome  v.  Williams  was  an  action  for  goods 
sold  and  delivered  only. 

Prentice^  in  support  of  the  rule.  There  has  been  no  delivery  or  ac- 
ceptance to  satisfy  the  statute  of  frauds.  '*'In  Bill  v.  Bament^  9  rinor^^r 
M.  k  W.  36,  the  defendant  ordered  goods  of  H.,  the  del  credere  ^ 
agent  of  the  plaintiff,  at  a  stipulated  price,  to  be  paid  for  on  delivery, 
and,  on  receiving  notice  that  the  goods  had  arrived  at  H.'s  warehouse, 
.went  there,  and  directed  a  boy  whom  he  saw  there,  to  put  a  certain  mark 
on  the  goods.  On  the  defendant's  refusal  to  receive  the  goods,  by  reason 
of  a  dispute  about  the  price,  an  action  was  brought  against  him  by  the 
plaintiff;  after  which,  at  H.'s  request,  the  defendant  wrote  in  H/s 
ledger,  at  the  bottom  of  a  page  containing  the  statement  of  the  goods  i)i 
question,  and  headed  with  the  plaintiff's  name,  the  words  ^^  received  the 
above,"  which  he  signed.  It  was  held  that  there  was  no  evidence  to  go 
to  the  jury  of  a  delivery  and  acceptance  sufficient  to  satisfy  the  statute  of 
frauds.  Parke,  B.,  there  says :  "  To  take  the  case  out  of  the  17th 
section,  there  must  be  both  delivery  and  acceptance ;  and  the  question  is, 
whether  they  have  been  proved  in  the  present  case.  I  think  they  have  not. 
I  agree  that  there  was  evidence  for  the  jury  of  acceptance,  or  rather  of 
intended  acceptance.  The  direction  to  mark  the  goods  was  evidence  to  go 
to  the  jury  quo  animo  the  defendant  took  possession  of  them  :  so,  also,  the 
receipt  was  some  evidence  of  an  acceptance.  But  there  must  also  be  a 
delivery;  and,  to  constitute  that,  the  possession  must  have  been  parted  with 
by  the  owner,  so  as  to  deprive  him  of  the  right  of  lien.  Harvey  might  have 
agreed  to  hold  the  goods  as  the  warehouseman  of  the  defendant,  so  as  to 
deprive  himself  of  the  right  to  refuse  to  deliver  them  without  payment  of 
the  price  ;  but  of  that  there  was  no  proof.  There  was  no  evidence  of 
actual  marking  of  the  goods,  or  that  the  order  to  mark  was  assented  to  by 
Harvey.  I  am  of  opinion,  therefore,  that  there  was  no  sufficient  proof 
of  acceptance  to  satisfy  the  statute,  and  that  the  case  falls  within  the  17th 
♦section."  In  the  present  case,  there  clearly  was  no  delivery  of  r*QQo 
the  carriage.  [Maule,  J.  The  defendant  dealt  with  the  carriage 
as  his  own.  Assuming  that  the  man  who  drove  it  on  the  Sunday,  was  the 
plaintiff's  servant,  and  had  directions  from  the  plaintiff  to  bring  back 
the  carriage,  still,  that  which  passed,  clearly  amounted  to  an  acceptance, 
subject  to  a  contract  on  the  defendant's  part  to  send  the  carriage  back 
to  the  plaintiff,  and  repledge  it  for  the  price.  Otherwise,  we  must  sup- 
pose an  absurdity,  viz.  that  the  plaintiff  would  allow  a  new  carriage  to 
be  driven  about  on  trial.]  In  Elliott  v.  PybuSj  there  had  been  an  actual 
appropriation  of  part  of  the  goods.     [Cresswell,  J.    This  was  a  sale  of 
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a  specific  chattel :  not  so  in  that  case.]  The  defendant  was  at  liberty  to 
object  that  the  carriage  was  not  completed  according  to  order.  In 
Elmore  v.  Stone,  1  Taunt.  458,  it  was  held  that,  if  a  man  bargains  fbr 
^he  purchase  of  goods,  and  desires  the  vendor  to  keep  them  in  his  pos- 
session for  an  especial  purpose  for  the  vendee,  and  the  vendor  accepts 
the  order,  this  is  a  suflScient  delivery  of  the  goods  within  the  statute  of 
frauds.  But  that  case  is  inconsistent  with  Carter  v.  Toussatnt,  5  B.  & 
Aid.  855, 1  D.  &;  R.  515.  There,  the  plaintiff  sold  a  horse  to  the  defend- 
ant at  the  price  of  80?.,  by  parol  agreement — the  horse  to  be  fired  and 
remain  in  the  plaintifi"s  possession  until  fit  to  be  sent  to  grass.  At  the 
end  of  twenty-two  days,  the  horse  was,  by  the  defendant's  direction, 
taken  to  graze  at  Eimpton  Park,  and  there  entered  in  the  plaintifi^s 
name :  and  it  was  held  that  there  was  no  delivery  to,  or  acceptance  of 
the  horse  by,  the  defendant,  to  satisfy  the  17th  section  of  the  statute  of 
frauds.  Baylby,  J.,  there  says :  "  It  seems  to  me  that  there  can  be  no 
actual  acceptance  or  receipt  by  the  buyer,  unless  there  is  a  change  of 
possession,  —  unless  the  seller  does  some  act  by  which  he  divests 
•3091  *'^™s®^^  ^f  *h^  possession,  at  least,  for  an  instant.  If  the  buyer 
"^  has  not  the  opportunity  of  exercising  a  control  over  the  property, 
he  cannot  be  considered  as  having  actually  accepted  or  received  it,  to 
satisfy  the  words  of  the  statute."  [Maule,  J.  In  Scarf e  v.  Morgan^  4 
M.  &  W.  270,  the  plaintiff  sent  a  mare  to  the  defendant,  a  farmer,  to  be 
covered  by  a  stallion  belonging  to  the  latter.  The  mare  was  taken  to 
the  defendant's  stables,  and  covered  accordingly,  upon  a  Sunday.  The 
charge  for  covering  not  having  been  paid,  the  defendant  detained  the 
mare ;  and,  a  demand  being  afterwards  made,  refused  to  deliver  her, 
claiming  a  lien  for  the  covering :  and  it  was  held  that  the  defendant  was 
entitled  to  the  specific  lien ;  and  that  the  contract  was  not  void  within 
the  29  Car.  2,  c.  7,  s.  1,  on  the  ground  of  its  having  been  made  and 
executed  on  a  Sunday, — the  contract  having  been  executed.  If  that 
case  be  law,  the  special  pleas  in  this  case  cannot  be  sustained.]  In 
A%tey  V.  Emery^  4  M.  A;  S.  262,  L.,  a  corn-factor  at  N.,  agreed  to  sell 
barley  of  the  plaintiff  to  the  defendant,  to  be  delivered  at  L.'s  warehouse 
at  D.,  to  go  by  the  first  boa't  of  L.  which  went  from  N.  to  D.,  at  88«.  per 
quarter, — which  was  a  higher  price,  on  account  of  its  being  to  be  delivered 
at  L.'s  expense ;  and,  the  barley  being  then  in  the  hands  of  T.,  the 
defendant  desired  him  to  see  it  delivered  and  measured  and  put  up  pro- 
perly ;  and  the  barley  was  sent  by  L.'s  first  boat,  and  the  invoice  delivered 
to  the  defendant,  who  requested  time  to  pay,  but  afterwards  refused  to 
accept  the  barley :  it  was  held,  in  assumpsit  for  the  price,  that  this  was 
a  contract  for  the  sale  of  goods  within  the  29  Car.  2,  c.  3,  s.  17,  and 
not  a  mixed  contract  for  the  carriage  as  well  as  the  sale,  though  the 
price  was  enhanced  by  the  carriage ;  and  that  the  defendant's  having 
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appointed  the  particular  boat,  and  *having  desired  T.  to  inspect 
the  loading,  did  not  amount  to  an  acceptance  on  his  part« 
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In  order  to  sastain  the  special  pleas,  it  was  enough  for  the  defendant 
t^)  prove  either  a  bargain  and  sale,  or  a  contract  to  pay,  on  the  Sunday. 
Bloxome  v.  Williams  is  an  authority  to  show  that  the  contract  here  was 
completed  by  the  defendant's  acceptance  of  the  carriage  on  the  Sunday: 
and  FenneU  v.  Ridler,  5  B.  &;  C.  406,  8  D.  &;  R.  204,  shows  that  the 
statute  is  to  be  so  construed  as  most  effectually  to  advance  the  object  for 
which  it  was  passed.     The  acceptance  draws  to  it  the  preliminary  part 
of  the  contract :    Williams  v.  Paul.    Best,  G.  J.,  in  Smith  v.  Sparrow^ 
says:    '^The   statute   enacts,  that  no   tradesman,  artificer,  workman, 
labourer,  or  any  other  person  whatsoever,  shall  do  or  exercise  any  worldly 
labour,  business,  or  work  of  their  ordinary  callings  upon  the  Lord's  day, 
or  any  part  thereof.     These  words  do  not  necessarily  imply  an  absolute 
completion  of  a  contract ;  any  serious  proceeding  in  the  making  of  a  bar- 
gain, is  equally  within  the  statute :  if  the  foundation  only  be  laid  on  a 
Sunday,  it  is  an  offence  against  the  act."     A  fortiori^  it  is  an  offence 
against  the  act,  if  the  contract  be  completed  on  the  Sunday.     Rohde  v. 
Thtoaites  also  shows  that  this  was  no  sale,  until  acceptance.    In  Atkinson 
Y.  BeU,  8  B.  &;  G.  277,  2  M.  &  R.  292,  Littledale,  J.,  says:  "  Goods 
bargained  and  sold  will  not  lie,  unless  there  be  a  sale.     There  could  not 
be  any  sale  in  this  case,  unless  there  was  an  assent  by  the  defendants  to 
take  the  articles.     Here,  there  was  no  assent.     The  property  must  be 
changed,  to  make  the  action  maintainable.     If  the  property  had  been 
changed,  the  maker  could  not  have  delivered  these  machines  to  any  one 
bat  the  defendants.     I  think,  however,  he  might  have  delivered  them  to 
another,  notwithstanding  anything  that  passed,  and  that  the  defendants 
could  not  have  maintained  trover  ^against  the  party  to  whom  they  r*Qi  i 
were  delivered.     In  the  case  of  an  execution  or  a  bankruptcy, 
these  machines  must  have  been  treated  as  the  goods  of  the  maker."    So, 
here,  there  was  no  change  of  property,  at  all  events  not  until  the  defend- 
ant received  the  carriage  on  the  Sunday.     In  Clark  v.  BtUmer,  11  M. 
k  W.  243,  the  plaintiff  brought  indebitatus  assumpsit  ^'  for  the  price  and 
value  of  a  main  engine,  and  other  goods,  sold  and  delivered.*'     It  was 
proved  at  the  trial,  that  the  contract  was,  ^^  to  build  an  engine  of  100 
horse  power  for  the  sum  of  25002.,  to  be  completed  and  fixed*'  by  a 
given  day ;  and  that  the  different  parts  of  the  engine  were  constructed 
at  the  plaintiff's  manufactory,  and  t^cnt  in  parts,  at  different  intervals, 
to  the  defendant's  colliery,  a  distance  of  twenty  miles,  where  they  were 
fixed  piece-meal,  and  so  made  into  an  engine.    It  was  held  that  the  price 
agreed  upon  was  not  recoverable  in  the  above  form  of  action.     [Gress- 
WELL,  J.     There,  no  specific  article  was  agreed  on,  and  consequently 
there  was  no  sale  J     The  case  shows,  with  the  others,  that  there  is  no 
complete  contract  until  acceptance,  or  writing.    In  Leaf  v.  Tuton^  10  M. 
i  W.  398,  to  a  declaration  in  assumpsit  for  goods  sold,  the  defendant 
pleaded,  that,  at  the  time  when  the  defendant  became  indebted  to  the 
plaintiff,  as  in  the  declaration  mentioned,  he  became  indebted  upon  a 
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contract  for  the  sale  of  the  goods  therein  mentioned,  for  a  price  exceed- 
ing 10/. ;  that  the  defendant  being  the  buyer  thereof,  did  not  accept  or 
actually  receive  the  goods,  or  any  part  thereof,  or  give  or  pay  anything 
in  earnest  or  to  bind  the  bargain,  or  in  part  of  payment,  nor  was  any  note 
or  memorandum  in  writing  of  the  bargain  made  and  signed  hy  the  defend- 
ant, or  by  his  agent  thereunto  lawfully  authorised :  and  this  plea  was 
held  bad  on  special  demurrer,  as  being  an  argumentative  denial  of  the 
*3121  ^^^^^^^^  stated  in  the  deolaration.(a)    *Here,  the  substantial  con- 

^  tract  is,  the  sale  of  the  carriage :  the  work  and  labour  were 
merely  accessory. 

It  cannot  be  contended  that  there  was,  by  reason  of  the  suggested 
alterations,  any  acceptance  of  the  carriage  before  the  Sunday.  In 
Maberley  v.  Sheppard,  10  Bingh.  99,  3  M.  &  Scott,  436,  the  plaintiff 
built  a  wagon  for  the  defendant.  The  latter  employed  a  smith  to  aflix 
thereon  the  iron-Avork,  and  a  tilt-maker  to  put  on  a  tilt.  The  wagon 
remaining  in  the  possession  of  the  plaintiff, — it  was  held  that  the  affixing 
of  these  articles  to  it  was  not  a  sufficient  acceptance  of  the  wagon  by  the 
defendant,  to  satisfy  the  statute  of  frauds.  Tindal,  C.  J.,  in  delivering 
the  judgment  of  the  court,  said :  ^^  There  are  decisions  which  go  the 
length  of  holding,  that,  as  long  as  the  vendor  retains  his  right  of  lien 
over  the  whole  of  the  commodity  sold,  there  has  been  no  such  delivery 
and  acceptance  as  the  statute  intended.  And,  again,  that,  unless  there 
was  a  delivery  of  the  goods  of  the  vendor,  with  an  intention  of  vesting 
the  right  of  possession  in  the  vendee,  and  an  actual  acceptance  of  the 
latter,  with  an  intention  of  taking  possession  as  owner,  the  statute  is  not 
satisfied :  Baldey  v.  Parker,  2  B.  C.  37,  3  D.  &  R.  220 ;  Phillips  v. 
Butolli,  2  B.  &  C.  511,  3  D.  &  R.  822 :  and,  undoubtedly,  the  present 
case  cannot  be  held  to  fall  within  the  compass  of  either  of  those  deci- 
sions ;  for  the  plaintiff  retained  his  lien  upon  the  wagon,  and  there  was 
nothing  in  the  facts  that  denoted  any  intention  either  to  deliver  or  to 
accept.  The  circumstances  of  this  case  certainly  leave  it  open  to  doubt 
whether  the  statute  has  been  complied  with  or  not ;  but  we  think  it  is 
the  duty  of  the  plaintiff  to  free  the  case  from  all  doubt,  and,  where  any 
remains,  that  it  is  safer  to  adhere  to  the  plain,  intelligible  words  of  the 
^^^  g     statute,  which  point  as  clearly  as  •words  can  to  an  actual  delivery 

J  and  an  actual  receiving  of  part  or  the  whole  of  the  goods  sold." 
Baldey  v.  Parker  was  a  very  strong  case.  There,  A.  went  to  the  shop 
of  B.  &  Co.,  linen  drapers,  and  contracted  for  the  purchase  of  various 
articles,  each  of  which  was  under  the  value  of  10/.,  but  the  whole 
amounted  to  70/.  A  separate  price  for  each  article  was  agreed  upon  : 
some  A.  marked  with  a  pencil,  others  were  measured  in  his  presence, 
and  others  he  assisted  to  cut  from  larger  bulks.  He  then  desired  that 
an  account  of  the  whole  might  be  sent  to  his  house,  and  went  away.  A 
bill  of  parcels  was  accordingly  sent,  together  with  the  goods,  when  A. 
o)  .^«id  vide  6  M.  &  G.  54.  n. 
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refused  to  accept  them :  and  it  was  held,  that  this  was  all  one  contract, 
and  therefor^  within  the  29  Car.  2,  c.  3,  s.  17 ;  and  that  there  was  nc 
delivery  and  acceptance  of  any  of  the  goods,  so  as  to  take  the  case  out 
of  the  operation  of  that  section. 

CcLTMAN,  J.  It  appears  to  me  that  there  was  a  sufficient  delivery 
and  acceptance  of  the  carriage  in  question  previously  to  Sunday,  the 
loth  of  November,  1846,  to  satisfy  the  17th  section  of  the  statute  of 
frauds.  In  Elmore  v.  Stone^  it  was  held  by  this  court,  that,  if  a  man 
bargains  for  the  purchase  of  goods,  and  desires  the  vendor  to  keep  them 
in  his  possession  for  an  especial  purpose  for  the  vendee,  and  the  vendor 
accepts  the  order,  this  is  a  sufficient  delivery  of  the  goods  within  the 
statute  of  frauds.  In  Carter  v.  Tou9saint^  Abbott,  G.  J.,  deals  with  that 
case  thus : — "  In  the  case  of  Elmore  v.  Stone^  indeed,  the  custody  was 
of  the  same  kind  as  in  this  case.  There,  the  plaintiff  would  have  a  right 
to  say  to  the  defendant,  ^  you  shall  not  have  the  horse  until  you  pay  me 
the  price;'  but  the  court  thought,  that,  in  consequence  of  the  plaintiff's 
having  consented  to  put  the  horse  into  another  stable,  and  to  keep  it 
there  at  the  defendant's  charge,  he  had  changed  the  character  in  which 
he  ^originally  held  the  horse,  and,  instead  of  holding  him  as  his  rts-f  4 
own,  held  him  for  the  defendant,  as  his  livery-stable  keeper.  But 
there  is  nothing  of  that  kind  in  this  case.  So  long  as  the  horse  remained 
at  the  plaintiff's  stables,  and  before  it  went  to  Kimpton  Park,  the  plain- 
tiff was  the  keeper  of  it,  not  as  a  livery-stable  keeper,  but  as  owner,  and 
he  had  a  right  to  retain  it  until  the  money  was  paid.  Afterwards,  by 
the  defendant's  desire,  the  horse  is  sent  to  the  park ;  and,  if  it  was  sent 
there,  and  entered  in  the  defendant's  name,  and  by  his  desire,  I  should 
have  thought  that  that  was  an  actual  acceptance  of  the  horse.  But  the 
evidence  is,  that  it  was  entered  in  the  plaintiff's  name.  The  defendant, 
therefore,  had  no  right  by  law  to  go  to  the  owner  of  the  park  and  demand 
the  possession  of  the  horse,  because  the  park-keeper  would  not  be  au- 
thorised to  part  with  it  without  the  plaintiff's  order.  Therefore,  the 
character  of  owner  belongs  to  the  plaintiff  at  the  time  of  the  sale,  and 
remained  unchanged,  notwithstanding  the  horse  was  sent  to  the  park, 
where  it  is  entered  in  his  own  name,  without  any  control  whatever  being 
vested  in  the  defendant."  And  Bayley,  J.,  says :  "  The  case  oi Elmore 
V.  Stone  certainly  comes  very  near  this :  but  there  is  a  distinction.  In 
that  case,  the  original  proprietor  of  the  horse  had  one  stable  in  which  he 
kept  horses  as  owner,  and  another,  in  which  he  kept  them  as  a  livery- 
stable  keeper,  and,  by  removing  the  horse  from  the  one  to  the  other,  it 
was  considered  that  he  had  consented  to  divest  himself  of  the  character 
of  owner,  and  conveyed  the  property  in  the  horse  to  the  buyer,  without 
retaining  any  lien  for  the  price.  That  was  the  ground  upon  which  the 
decision  in  the  Common  Pleas  was  founded.  I  can  see  nothing  of  that 
kind  here.  There  is  no  consent  on  the  part  of  the  plaintiff  to  divest 
himself  of  tl\e  possession,  or  to  abandon  his  right  to  retain  the  horse 
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•3151  ^^^^'  ^^^  price  was  paid.**  In  cases  of  this  sort,  •therefore,  it 
seems  that  the  question  will  be,  whether  the  vendor  held  the 
subject-matter  of  the  sale  as  owner,  or  merely  as  a  warehouse-keeper 
for  the  vendee.  Looking  at  the  evidence  in  this  case,  it  appears  to 
me  that  there  is  enough  to  show  an  agreement  between  the  parties 
that  the  plaintiff  should  hold  the  carriage  as  a  warehouse-keeper  for  the 
defendant.  It  was  proved,  that  the  defendant  had  seen  the  carriage, 
and  had  had  alterations  made  in  it,  and  had  expressed  his  intention  to 
use  it  a  few  times  before  embarking  it,  so  that  it  might  pass  as  a  second- 
hand carriage ;  and  that,  at  his  request,  it  was  placed  by  the  plaintiff 
in  his  back  shop,  where  it  stood  at  the  disposal  of  the  defendant.  It 
was  further  proved,  that,  on  Saturday,  the  14th  of  November,  the  de- 
fendant called  at  the  plaintiff's  shop,  and  desired  that  a  horse  might  be 
hired  for  him,  and  that  the  carriage  should  be  sent  to  his  house  on  the 
following  day  (Sunday) ;  which  was  accordingly  done.  In  considering 
whether  the  plaintiff  had  at  this  time  agreed  to  hold  the  carriage  as  the 
defendant's  agent,  we  may  look  at  what  took  place  on  the  Sundajr.  Is 
it  reasonable  to  suppose  that  the  plaintiff  would  have  allowed  the  carriage 
to  be  used, — which  would  have  reduced  it  to  the  condition  of  a  second- 
hand article, — if  it  had  not  been  well  understood  between  the  parties 
that  he  had  ceased  to  be  the  owner  ?  I  can  come  to  no  other  conclusion 
than  that  the  plaintiff  had  assented  to  the  defendant's  proposal  to  keep 
the  carriage  in  his  shop  as  his,  the  defendant's,  agent.  I  therefore  think 
there  was  a  sufficieht  delivery  and  acceptance,  independently  of  what 
took  place  on  the  Sunday,  to  satisfy  the  statute,  and  consequently  that 
the  plaintiff  was  entitled  to  the  verdict. 

Maulb,  J.  I  also  think  there  was  evidence  for  the  jury  of  a  com 
*&!&]  P^^^^  bargain  and  sale  prior  to  the  Sunday.  *It  appears  that  the 
carriage  had  been  completely  finished  before  that  day,  to  the 
satisfaction  of  the  defendant ;  and  that  he  had  had  certain  alterations 
made  in  it,  which  was  to  some  extent  exercising  the  right  of  ownership. 
But,  when  the  defendant  directed  the  plaintiff  to  keep  the  carriage  for 
him,  saying  that  he  intended  to  take  it  out  a  few  times,  in  order  to  make 
it  pass  as  a  second-hand  carriage,  he  was  clearly  assuming  to  deal  with 
it  as  his  ownr  This,  coupled  with  the  fact  of  the  carriage  having  been 
at  the  defendant's  request  sent  to  his  house  on  the  Sunday,  for  the  pur- 
pose of  driving  in  the  park,  shows  an  assumption  of  ownership  on  the 
part  of  the  defendant,  and  an  acquiescence  on  the  part  of  the  plaintiff, 
that  well  justified  the  jury  in  coming  to  the  conclusion  that  the  carriage 
was  then  no  longer  the  property  of  the  plaintiff,  but  had  become  the 
property  of  the  defendant.  That  which  took  place  on  the  Sunday  was 
no  violation  of  the  statute,  29  Car.  2,  c.  7.  And,  even  if  it  were,  it 
does  not  the  less  serve  to  throw  light  upon  the  previous  part  of  the 
transaction. 

Cresswell,  J.     I  am  of  the  same  opinion.     There  was  ample  cvi- 
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denee  from  irhkh.  the  jury  might  reasonably  find  a  Terdict  for  the  plain- 
iiC  There  was  evidence  of  a  specific  bargain  for  the  particular  carriage, 
»nd  that,  when  finished  to  the  plaintiff's  satisfaction,  the  carriage  was 
removed  into  the  back  shop.  That  left  it  equivocal  whether  it  had  been 
accepted  by  the  defendant,  and  parted  with  by  the  plaintifi":  the  result 
is  to  be  judged  of  by  the  subsequent  conduct  of  the  parties.  The 
defendant  assumed  to  be  the  owner,  by  ordering  the  carriage  out  for  a 
drive.  And  the  plaintiff,  by  his  conduct,  also  shows  that  he  no  longer 
considered  himself  as  the  owner;  for,  it  is  by  no  means  probable 
that  he  would  have  allowed  the  carriage  to  go  out,  unless  he  had 
'considered  the  bargain  to  be  complete.  Using  it  even  for  a  r^oyr 
short  time,  would,  of  coarse,  materially  depreciate  it.  I  there- 
fore  think  the  jury  were  warranted  in  finding  that  the  property  in  the 
carriage  had  passed  to  the  defendant  by  what  had  taken  place  prior  to 
the  Sunday,  and  that  the  plaintifi"  retained  possession  merely  in  the  cha- 
racter of  agent. 

V.  Williams,  J.  I  am  of  the  same  opinion.  For  the  reasons  given 
by  my  learned  brothers,  I  think,  that,  if  the  judge  had  left  it  to  the  jury 
to  say  whether  or  not  there  had  been  a  delivery  and  acceptance  of  the 
carriage  before  the  Sunday,  there  would  have  been  nothing  objectionable 
in  his  so  doing ;  and  that  a  verdict  for  the  plaintiff  in  that  case,  would 
have  been  justified  by  the  evidence.  Bule  discharged. 
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*318]       -IN  THE  EXCHEQUER  CHAMBER. 

WILLIAMS  V.  ARCHER.    Nov.  30. 

In  detinue  for  railway-scrip,  which  bad  been  delivered  up  to  (he  plaintiff,  after  action  brought, 
under  a  judge's  order: — Held^  that  the  judge  was  warranted  in  directing  the  jury  at  the 
trial,  that,  in  estimating  the  damages,  they  might  take  into  consideration  the  difference  in 
value  of  the  scrip  at  the  time  of  the  demand^  and  at  the  time  of  its  delivery  to  the  ylaintif 
under  the  judge's  order. 

Hdd,  also,  that,  inasmuch  as  the  scrip  had  already  been  redelivered,  the  verdict  and  judgment 
were  properly  confined  to  an  assessment  of  damages  for  the  detention,  —  by  analogy  to  the 
case  oi  the  redelivery  of  charters  being  rendered  impossible  by  reason  of  their  having  been 
burnt. 

This  was  an  action  of  detinue.  The  declaration  stated  that  the 
])laintiflF,  theretofore,  to  wit,  on  the  28th  of  March,  1845,  delivered  to  the 
defendant  divers  writings  and  chattels,  that  is  to  say,  250  scrip-certifi- 
cates of  shares  in  a  certain  joint-stock  railway  company  called  and  known 
as  The  North-  Wale%'Railway  Compayiy^  250  certificates  by  which  it  was 
certified  that  the  holder  thereof  was  entitled  to  250  shares  of  25/.  each 
in  the  said  North- Wales-Rail  way  Company,  &c.  &c.,  of  the  plaintifl^,  of 
great  value,  to  wit,  3000Z.,  to  be  redelivered  by  the  defendant  to  the 
plaintiff,  when  he  the  defendant  should  be  thereunto  afterwards  requested: 
yet  the  defendant,  although  he  was  afterwards,  to  wit,  on,  &c.,  aforesaid, 
requested  by  the  plaintiff  so  to  do,  had  not  as  yet  delivered  the  said 
writings  and  chattels,  or  any  of  them,  or  any  part  thereof,  to  the  plain- 
tiff, but  had,  until  the  commencement  of  the  suit,  and  still  did,  neglect 
and  refuse  so  to  do,  and  unjustly  detained  and  continued  to  detain  the 
same  from  the  plaintiff:  By  means  whereof  the  plaintiff  wholly  lost  and 
was  deprived  of  divers  gains  and  profits  which  he  might,  and  otherwise 
would,  have  made  and  acquired  from  and  by  means  of  the  said  writings 
and  chattels,  and  from  selling  and  disposing  of  the  same ;  and  was  also, 
by  means  of  the  premises,  wholly  prevented  from  being  registered  by 
^o-iQT  *the  said  joint-stock  company  as  a  shareholder  thereof  and  a 
-*  holder  of  divers,  to  wit,  250  shares  therein, — it  being  necessary, 
and  required  by  the  rules  and  regulations  of  the  said  company,  that  the 
plaintiff  should  produce  to  the  said  company  the  said  writings  and  chat- 
tels, to  be  registered  by  the  said  company  as  a  shareholder  thereof  and 
a  holder  of  the  said  shares  therein ;  and  the  plaintiff  thereby  lost  divers 
great  gains  and  profits  which  might,  and  otherwise  would,  have  accrued 
to  him  from  being  registered  as  such  shareholder ;  and  also,  by  means 
of  the  premises,  the  plaintiff  wholl;"  lost  divers,  to  wit,  100  other  shares 
of  and  in  the  said  company,  of  great  value,  to  wit,  1000?.,  which  the 
said  company  might  and  would  have  allotted  and  given  to  him,  if  he  had 
been  the  holder  of  the  said  writings  and  chattels,  and  possessed 
thereof,  &c. 
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Plea,  n^n  detinet ;  whereupon  issue  was  joined. 

At  the  trial,  before  Cress  well,  J.,  at  the  sittings  in  London  after 
Hilary  term,  1846,  the  plaintiff  below,  in  support  of  the  issue,  proved 
that  the  defendant  below,  at  the  time  of  the  demand  and  refusal  therein- 
ifter  mentioned,  to  wit,  on  the  17th  of  May,  1845,  and  from  thence  con- 
tinually until  the  25th  of  November,  1845,  detained  from  him  the  said 
writings  and  chattels  in  the  declaration  mentioned ;  that  the  said  250 
scrip-certificates  of  shares  in  the  declaration  first  mentioned  were  scrip- 
certificates  of  shares  of  25/.  each,  in  a  certain  joint-stock  company  for 
executing  a  railway  which  could  not  be  carried  into  execution  without 
obtaining  the  authority  of  parliament,  and  which  said  company  was  and 
had  been  provisionally  registered  pursuant  to  the  provisions  of  the  sta- 
tute made  and  passed  in  the  8th  year  of  the  reign  of  Her  present 
Majesty,  intituled,  an  act  for  the  registration,  incorporation,  and  regu- 
lation of  joint-stock  companies  (a),  and  that  the  plaintiff  had  •paid  r-^nnfx 
a  deposit  of  1/.  5«.  upon  and  for  each  of  the  said  250  scrip-certi-  ^ 
ficates  of  shares,  and  had  subscribed  a  contract  by  which  he  was  legally 
bound  to  pay  the  full  amount  of  25/.  upon  and  in  respect  of  each  of  the 
said  shares  in  the  said  certificates  mentioned,  at  the  times  and  in  the 
manner  mentioned  in  the  said  contract ;  that  the  plaintiff,  on  the  17th 
of  May,  1845,  demanded  the  said  last-mentioned  250  scrip-certificates 
of  the  defendant,  who  then  refused  to  deliver  the  same  to  the  plaintiff; 
that,  when  the  plaintiff  demanded  the  said  scrip-certificates,  and  the  de- 
feudant  refused  to  deliver  up  the  same,  as  aforesaid,  viz.  on  the  said  17th 
of  May  last  aforesaid,  the  said  scrip-certificates  of  shares  were  worth  8/. 
59.  each,  and  were  then  lawfully  saleable  in  the  market ;  and  that,  at 
th^  time  when  the  action  was  commenced,  the  said  250  scrip-certificates 
were  also  legally  saleable,  and  were  worth  the  price  of  8/.  5«.  each :  but 
the  plaintiff  below  did  not  prove,  or  give  in  evidence,  that  he,  the  plain- 
tiff below,  had  at  any  time  made  or  entered  into  any  contract  or  bargain 
for  the  sale  or  transfer  of  the  said  scrip-certificates  and  shares. 

And  the  plaintiff  below  also  proved  and  gave  in  evidence  a  certain 
judge's  order,  bearing  date  the  19th  of  November,  1845,  whereby  it  was 
ordered,  that,  on  delivery  of  the  articles  claimed  in  this  action,  and  costs 
to  be  taxed,  &c.,  the  plaintiff  below  should  be  subject  to  the  costs  of  the 
action,  unless  he  should  recover  more  than  nominal  damages ;  and  that 
the  said  articles  claimed  in  this  action  were,  in  pursuance  of  the  said 
order,  delivered  to  the  plaintiff  below,  and  the  costs  mentioned  in  the 
order  duly  paid,  before  the  trial,  to  wit,  on  the  25th  of  November,  1845, 
— at  which  time  the  said  250  scrip-certificates  were  worth  only  1/,  each, 
and  could  not  have  been  sold  for  more. 

And  the  defendant  below  proved  and  gave  in  evidence,  that,  at  the 
time  the  said  scrip-certificates  and  shares,  certificates,  papers,  and  f^nn-t 
nieces  of  paper  in  the  ^declaration  mentioned,  were  delivered  '- 

(a)  7  &  8  Vict.  c.  no. 
S 
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by  the  plaintiff  below  to  the  defendant  below,  he,  the  plaintiff  below 
might  have  sold  the  same  at  a  profit  of  1/.  10«.  for  each  of  the  said 
scrip-certificates  and  shares,  &c.,  amounting  in  the  whde  to  the  sum 
of  865/. 

And  thereupon  the  said  justice  stated  to  and  directed  the  jury  afore» 
said,  that  the  true  measure  of  damage  was,  the  loss  that  the  plaintiff 
below  sustained  by  not  having  the  certificates  when  demanded;  and  that 
the  jury  might,  if  they  pleased,  measure  that  loss  by  the  difference  between 
the  price  at  the  time  of  the  refueal^  and  the  price  at  the  time  when  the 
eaid  certificates  were  delivered  up :  whereupon  the  counsel  for  the  defend- 
ant below  made  their  exceptions  to  the  said  opinion  of  the  said  justice, 
and  then  excepted  and  objected  to^  the  said  direction  of  the  said  justice 
thereto,  that  the  loss  of  the  contingent  profit  which  the  plaintiff  might 
have  made  and  gained  by  the  sale  of  the  said  scrip-certificates  and 
shares,  *&c.,  if  he  had  been  in  possession  thereof  as  aforesaid,  was  not 
and  is  not  recoverable  as  damages  in  this  action ;  and  then  insisted  that 
the  said  justice  ought  to  have  directed  the  jury  aforesaid,  that,  upon 
the  evidence  aforesaid,  nominal  damages  only  were  recoverable  in  this 
action. 

The  jury  found  ^^that  the  within-named  defendant  did  detain  the 
writings  and  chattels  in  the  declaration  mentioned,  in  manner  and  form 
as  the  plaintiff  had  within  complained,  before  and  at  the  comm«icement 
of  this  suit,  and  from  thence  continually  until  and  at  the  respective  times 
of  pleading  the  within  declaration  and  the  within  plea,  and  from  thence 
until  the  25th  of  November,  1845,  when  the  defendant  delivered  the 
said  writings  and  chattels  to  the  plaintiff  under  and  by  virtue  of  an  order 
of  Cresswbll,  J.,  in  that  behalf  made,  whereby  the  said  justice  ordered 
that,  upon  delivery  of  the  articles  claimed  in  this  action,  and  payment 
^3221  ^^  ^^^  *costs,  to  be  taxed,  including  the  costs  K)f  the  said  appli* 
cation,  the  plaintiff  should  be  subject  to  the  costs  of  this  action, 
dnless  he  recovered  more  than  nominal  damages  for  the  detention ;  and 
they  assessed  the  damages  of  the  plaintiff  on  occasion  of  the  detention 
of  the  said  writings  and  chattels,  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  562Z.  10s.,  and  for 
those  costs  and  charges  to  4'0«.  Therefore  it  is  considered  that  the  said 
Henry  Archer  do  recover  against  the  said  David  Williams  his  said 
damages,  costs,  and  charges,  by  the  jurors  aforesaid,  in  form  aforesaid 
assessed ;  and  also  138/.  10«.  for  his  costs  and  charges  by  the  court  here 
adjudged  of  increase,  to  the  said  Henry  Archer,  with  his  assent ;  which 
said  damages,  costs,  and  charges  in  the  whole  amount  to  703/.  And  the 
said  David  Williams  in  mercy,  &c." 

A  writ  of  error  was  afterwards  brought  upon  this  judgment — the  errors 
assigned  being,  that  the  above  direction  was  erroneous,  for  that  the  jury 
)nght,  upon  the  evidence  adduced  before  them,  to  have  been  directed  to 
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find,  and  ought  to  have  found,  a  verdict  for  the  plaintiff  below  for  nominal 
damages  only. 

The  case  was  argued  on  the  29th  instant,  before  Parke,  B.,  Cols* 
RiDOE,  J.,  Erle,  J.,  WiGHTMAN,  J.,  and  Platt,  B. 

Wille$^  for  the  plaintiff  in  error.(a)  The  direction  of  the  learned 
judge  was  clearly  wrong:  the  proper  ^measure  of  damages  could  r^ooo 
not,  in  any  event,  be  the  difference  between  the  price  of  the  cer- 
tificates at  the  time  of  the  refusal,  and  the  price  at  the  time  when  they 
were  delivered  up ;  but  their  value  at  the  time  of  the  detention.  It 
might  be  that,  before  the  verdict  or  the  judgment,  they  might  rise  to 
their  original  value.  The  jury  have  been  misled  into  converting  value 
into  damages.  The  finding  is,  at  all  events,  informal :  the  jury,  instead 
of  returning  a  verdict  for  substantial  damages,  should  have  found  the 
value  of  the  goods  detained,  and  then  assessed  the  damages  of  the 
plaintiff  on  the  occasion  of  the  detaining, — as  appears  from  the  form  in 
Tidd*s  Practical  Forms,(i)  sanctioned  by  all  the  authorities.  The  plea 
of  non  detinet  merely  puts  in  issue  the  detention  before  action,  the  value 
of  the  chattel,  and  the  damages  due  for  the  detention :  Jones  v.  Dotvle^  U 
M.  k  W.  19.  In  Selwyn's  Nisi  Priu8,(c)  it  is  said :  "  The  form  of  the 
judgment  in  this  action  is,((i)  that  the  plaintiff  do  recover  the  goods  in 
question,  or  the  value  thereof,  if  the  plaintiff  cannot  have  the  goods,  and 
liis  damages,  that  is,  damages  for  the  detention.  The  language  of  the 
judgment  being  in  the  alternative,  that  the  plaintiff  do  recover  the 
goods,  or  the  value  thereof,  it  ir  incumbent  on  the  jury  to  find  the  value : 
and  an  omission  in  this  respect  cannot  be  supplied  by  a  writ  of  inquiry 
of  damages:"  per  Coke,  in  Cheyney'%  case,  10  Go.  Rep.  119  b,  recog- 
nised by  Holt,  C.  J.,  in  Herbert  v.  Waters^  1  Salk.  206,  •where  rmoo± 
he  said  that  a  contrary  determination  in  Burton  v.  Robinson^  Sir  '' 
T.  Raym.  124,  1  Siderf.  246,  was  not  law.  [Wightman,  J.  The  certi- 
ficates in  this  case  having  been  delivered  up,  the  only  question  that 
remained  was,  as  to  the  damages  the  plaintiff  had  sustained  from  their 
detention.  The  case  might  have  been  different,  if  it  had  appeared  from 
the  facts  shown  on  the  bill  of  exceptions  that  the  jury  had  found  the 
damages  as  part  of  the  value.]  It  is  quite  clear  that  the  damages  do 
constitute  part  of  the  value. 

Peaeoek^  for  the  defendant  in  error.(e)     In  detinue,  the  plaintiff 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiifin  error  (the  defendant  bebw), 
were,—"  1.  That,  in  this  action,  the  plaintiff  below  waa  not  entitled  to  recover  more  than  nonu 
nal  damagea,  the  chatiela  themselves,  which  were  the  aubject  of  the  action,  having  been  redeli 
vered  to  the  plaintiff,  and  all  hia  costs  paid  to  him,  under  the  judge's  order.  2.  That  the  learned 
judge  miadirected  the  jury,  in  atating  to  them  that  the  true  measure  of  damages  was,  the  loss 
that  the  plaintifT  sustained  by  not  having  the  certificates  when  demanded,  and  that  the  jury 
might,  if  they  pleased,  meaaure  that  loasby  the  difference  between  the  price  at  the  timeof  auch 
fefusal  and  the  time  when  the  said  certificatea  were  delivered  up." 

{b)  Appendix  to  the  9th  edit,  of  the  Practice,  p.  321. 

(e)  lOth  edit.  p.  658. 

(if)  Citing  Townaend^a  lat  Book  of  Judgmenta,  344;  2d  Book  of  Judgm.  82,  b\  AatonV 
Entriea,  202,  pi.  8;  Ptler$  v.  Heyward,  Cfo.  Jac.  681,  2;  Keilw.  64  b,  per  Frowicx,  C.  J. 

(c)  The  defendant  in  error'a  points  for  argument  were    "  1.  That,  in  an  aciwn  of  detinur. 
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recovers  the  goods  themselves,  or  their  value,  and  damages  for  the  deten^ 
tion :  the  jury  are  to  assess  the  value,  and  also  to  assess  the  damages. 
In  Comyns's  Digest,  Tit.  PleadeVy  (2  X.  12),  it  is  said  that  "  the  judg- 
ment against  the  defendant  in  detinue,  shall  be  for  recovery  of  the 
thing  detained,  vel  valorem  tnde,  and  costs,**(a)  which  evidently  meani* 
damages.  So,(6)  "if  .detinue  be  for  charters,  the  verdict  must  find 
some  damages;  which  the  plaintiff  shall  recover  if  the  charters  are 
lost."  [Parke,  B.  Do  you  find  any  case  in  the  books,  where  the  goods 
have  been  delivered  up  after  action  brought,(c)  as  here  ?]  None  such 
has  been  found :  but  the  analogy  must  be  the  same  with  the  case  of  the 
lost  or  burnt  charters.     It  is  absurd  to  say  that  the  jury  are  to  limit 
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their  finding  to  nominal  damages  for  the  detention,  '^though  the 


goods  may  be  materially  depreciated.  [Parke,  B.  The  diflS- 
culty  arises  from  the  judge's  order.  Erle,  J.  Is  it  not  equivalent  to  dis- 
charging the  jury  by  consent  from  finding  the  value  of  the  goods  ?]  The 
only  question  the  parties  went  down  to  try,  was,  whether  the  plaintiff 
was  to  have  substantial  or  merely  nominal  damages.  If  there  is  any 
difficulty  in  point  of  form,  that  may  be  removed  by  an  application  to 
the  court  below  to  amend  the  judgment. 

Parke,  B.  We  are  all  agreed  that  the  direction  of  the  learned  judge, 
as  to  the  principle  upon  which  the  damages  were  to  be  estimated,  was 
correct.     The  only  difficulty  we  feel  is,  as  to  the  form  of  the  record. 

Willes,  in  reply.  In  detinue,  the  jury  must  assess  the  value  of  the 
goods  at  the  time  of  the  detention.  The  defendant  has  his  option  to 
deliver  up  the  goods,  or  to  pay  the  value  so  assessed.  The  jury  cannot, 
in  assessing  the  damages,  include  any  part  of  the  value  of  the  goods. 
The  direction,  therefore,  was  manifestly  wrong.  The  jury  had  no  right 
to  go  into  the^uestion  of  the  scrip  having  been  given  up  under  a  judge's 
order.  They  were  bound  rigidly  to  follow  the  course  pointed  out  by  the 
law,  viz.  to  assess  the  value,  and  to  assess  the  damages  for  the  detention. 
If  the  plaintiff  sustains  any  injury  by  the  form  of  action  he  has  thought 
fit  to  adopt,  it  is  his  own  fault. 

Parke,  B.  We  will  consider  whether  or  not  it  is  necessary  to  make 
any  application  to  the  court  below  to  alter  the  finding. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 


• 
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In  this  case  we  intimated  our  opinion  yesterday,  that  the  direc- 
tion of  the  learned  judge  was  correct,  in  telling  *the  jury  that  they 

the  plaintifTis  entitled  to  recover  substantial  damages  for  the  detention  of  the  chattels,  as  well 
88  the  ch^/.tels  themselves,  or  their  value.  2.  That  the  measure  of  damages  which  the  plaintiff 
below  sustained  in  the  present  case,  was,  the  loss  he  incurred  by  not  having  the  certificates 
when  demanded ;  and  that  the  jury  were  at  liberty  to  give  him,  by  way  of  damages,  the  differ- 
ence between  the  price  at  the  time  of  the  refusal  to  deliver,  and  the  price  at  the  time  they  wers 
actually  delivered." 

(a)  Per  Frowick,  C.  J.,  Keilw.  64  b. 

{h)  Semb.  Sav.  29. 

.J)  Vide  post,  329  (6) 
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might  take  into  consideration  Ithe  difference  in  value  of  the  scrip-certifi- 
cates at  the  time  of  the  demand,  and  at  the  time  of  the  delivery  of  them 
to  the  plaintiflf  :(a)  but  a  doubt  occurred  to  us,  whether  the  finding  of  the 
jury,  and  the  judgment  thereupon,  for  damages  only,  was  correct.  It 
differs  from  the  ordinary  modern  form  of  verdict  in  detinue,  which  finds 
the  value  of  the  chattels,  and  damages  for  the  detention ;  (6)  whereupon  the 
judgment  is,  that  the  plaintiff  recover  the  chattels,  or  the  sum  assessed 
as  the  value,  if  he  cannot  have  the  chattels  again,  and  also  his  damages  and 
*  costs.  Here,  there  can  be  no  such  judgment :  and  a  doubt  arose  whether 
the  special  facts  could  be  found,  as  is  done  in  the  present  case,  on  the  issue 
on  nan  detinet,  the  only  question  on  such  issue  apparently  being,  whether 
the  chattels  were  detained,  and,  if  so,  what  was  their  value,  and  what 
the  damages  for  their  detention.  We  do  not  think,  on  reference  to  the 
♦old  authorities,  that  this  objection  ought  to  prevail.  In  Rolle's  t^qoy 
Abridgment,  Tit.  Detinuey  (E),  it  is  said,  that  in  detinue  of  char- 
ters, if  the  issue  be  upon  the  detinet,  if  it  bo  found  that  the  defendant 
has  burned  the  charters,  the  judgment  shall  not  be  to  recover  the  char- 
ters, for,  it  appears  that  he  (the  plaintiff)  cannot  have  them ;  but  he  shall 
recover  the  value  of  the  land  in  damages.  A  reference  is,  however, 
made  to  a  contrary  decision  in  the  Year  Book  17  E.  3,  45,  b.(c)  In  that 
case,  the  jury  found  that  the  charters  were  burned  by  the  defendant. 
SsARDELOW,  J.,  said  that  the  issue  was  only  on  the  detinue,  which 
detinue  was  found,  and  the  judgment,  it  was  agreed  by  the  court,  should 

[a)  After  abridging  the  case  of  Copley  ((•  ITx.,  executrix  of  Grenfidde^  v.  Davers,  H.  9  E.  4 
fo.  49,  pi.  6,  Fitiherliert  says :  "  Et  vide  librum,  for  there  are  several  good  cases  pat  there, 
and  some  adjudged."  Fitzh.  Abr.  Variance,  pi.  24.  One  of  these  coses  is  thus  stated  :  **  Tem- 
pore E.  1.  In  debt  upon  a  deed  of  thirty  quarters  of  barley,  at  the  price  of  20«.,  it  was  found 
fonhe  plaintifl*;  and  they  inquired  of  the  price  at  the  lime  of  (appointed  for)  payment,  and  it  was 
found,  that,  at  the  time  of  (appointed  fur)  payment,  a  quarter  was  at  32<.,  but  at  th^  time  of  the 
making  of  the  deed,  it  was  only  at  3«. :  the  plaintiff  recovered  18/.  for  the  corn,  &c.,  according 
to  the  price  at  which  it  was  at  the  time  of  (appointed  for)  payment,  &.c.  Et  tic  nota,  that  he 
recovered  the  price,  and  not  the  corn,  dtc,  and  yet  he  demanded  the  corn,  &c."  The  da- 
mages appear  to  have  been  assessed  at  the  difTercnce  between  the  20«.  per  quarter  which  the 
plaintiff' was  to  pay  for  the  barley,  and  the  market  price  of  the  day  of  delivery, — as  upon  a  time 
bargain  for  stock.  Both  editions  of  the  Year  Books  have  20/.  instead  of  20s.  as  the  price  men- 
tioned in  the  deed  ;  but  20/.,  taking  it  as  the  price  of  the  whole  thirty  quarters,  would  not  pro- 
dace  the  result  stated.  In  Bro.  Abr.  tit.  Damagef,  pi.  84,  Lord  Brooke  gives  the  price  at  the 
time  of  the  making  of  the  deed  at  13«.  a  quarter,  and  at  the  time  at  which  the  delivery  was  to 
be  made  at  23s. ;  whilst  in  Bro.  Abr.  tit.  Detinue,  pi.  28,  the  prices  are  respectively  20«.  and 
33«. 

ih)  See  Tidd'B  Fr.  Forms,  8th  ed.  339,  9ih  ed.  321. 

(c)  T.  17,  E.  3,  fo.  45,  pi.  1.  In  detinue  of  a  writing,  it  was  pleaded  to  the  country,  upon  a 
traverse  of  the  detinue  (t.  e.  plea,  non  detinet),  and  now  it  was  found  by  verdict,  that  the  char- 
ter was  burnt  by  the  defendant.  Shardelow,  J.  •'  Perhaps  the  plaintiff  is  in  such  a  case  that 
he  would  be  disinherited  if  he  had  not  the  charter, — for,  in  some  actions,  the  party  is  not 
entitled  to  an  answer,  without  showing  a  specialty ;  or,  although  he  were  tenant  perhaps,  and 
had  warranty,  and  his  specialty  was  lost,  his  land  would  be  lost  without  value  (t.  e.  without  any 
recovery  over\  Wherefore,  it  seems  that  it  is  necessary  to  have  regard  to  this,  and  a  verdict 
showing  the  value  of  the  land  in  the  charter,  &c."  But  afterwards  Shardelow  said  that  ••  the 
issue  is  but  on  the  detinue,  which  detinue  is  found."  Wherefore  the  court  awarded  that  the 
plaintiff  should  recover  the  charter,  and  damages  taxed  at  half  a  mark,  and  thii  the  defendant 
should  be  distreined  to  render  the  charter.  This  case  is  abridged  nearly  in  the  same  leans  in 
Htih.  Abr.  tit.  Judgment,  pi.  115. 

VOL.  v.— 27  b2 
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be,  to  recover  the  charters,  and  damages  to  x.  marks,  and  that  the  defend 
ant  should  be  distrained  to  return  them.  Bj  analogy  to  this  case,  tho 
judgment  given  for  the  plaintiff  on  this  record  would  be  wrong.  But  the 
case  does  not  appear  to  be  law ;  for,  Brooke,  in  his  Abridgment,  Tit. 
Detinue  de  Bien9^  pi.  25,  says  that  Newton  and  Paston  (both  justices  of 
0.  B.)  in  21  H.  6,  86,  say,  that,  if,  in  detinue  of  charters,  the  charters 
«oQo-|  ai'e  burnt,  the  plaintiff  shall  recover  all  in  damages.(a)  The  *Iike 
**  is  laid  down  in  3  Hen.  6,  fo.  19,  pi.  13 :  (b)  and  Brooke,  and 
also  Rolle,  in  their  Abridgments,  evidently  adopt  that  position  as  good 
law. 

•Tf  that  be  so, — and  it  seems  to  us  that  it  is, — ^we  may,  on  the 

{a>  Lord  Brooke  there  says,  *'  Detinue  of  two  writings,  in  which  the  defendant  prayed 
wnishment,  and  the  teirt  facian  was  served  upon  the  garnishee,  and  he  made  default :  there 
the  plaintiff  recovered  against  the  defendant,  but  no  damages.  Ascue.  Where  the  garnishee 
appears,  and  the  plaintiff  makes  default,  the  garnishee  shall  recover.  Newton  and  Pastov. 
Where  plaintiff  recovers,  the  judgment  shall  be  of  the  chattels  demanded ;  and,  if  they  be  burn- 
ed, there  he  shall  recover  all  in  damages,  and  dittreM  $hall  iftue  against  the  defendant  fo  de- 
liver the  chattel*.  And  note  that  the  entry  is,  that  he  recover  the  writings  against  the  defend- 
ant, et  quodhaheat  liberaeionem  against  the  garnishee."  The  words  in  italics  would  lead  to  the 
inference  that  there  was  to  be  judgment  ogainst  the  defendatit  ad  deliberandum^  notwithstand- 
ing the  chattel  was  no  longer  in  rerum  naturd.  But,  on  referring  to  the  book  at  large,  P.  21, 
H.  6,  fo.  36,  pi.  3,  it  will  be  seen  that  the  former  branch  of  the  sentence  only,  is  given  to  C.  J. 
NtwTON.  That  part  of  the  report  runs  thus: — •*  Newtow  and  Paston.  The  judgment  shall  be 
against  both  (the  defendant  and  the  garni^hee\  for,  if  the  chattels  be  burnt,  the  p lain tiflf  shall 
recover  all  in  damages.  And,  further,  Paston  said,  that  a  distress  issues  out  of  this  eourt 
against  the  defendant,  to  compel  him  to  deliver  the  chattels  to  the  plaintiff  if  he  recovers.  It 
seems  ooubtful  whether  the  dictum  of  Paston  had  reference  to  the  case  last  put,  of  btynt 
chattels,  or  to  the  principal  case,  or  to  a  case  cited  by  Ascce,  J.,  as  decided  in  33  Edw.3,  in 
both  of  which  cases  the  chattel  existed  undestroyed,  and  forthcoming,  in  the  hands  of  the 
defendant. 

In  Fitzh.  Abr.  tit.  Office  del  Court,  pi.  22,  we  find  the  following  original  case  of  H.  20,  E.  3: 
— **  Detinue  of  writings  was  found  for  the  plaintiff  at  nisi  prius,  to  his  damage  of  ten  marks, 
if  the  writings  were  not  burnt  or  eloigned,  and,  if  they  were,  then  to  his  damage  of  twenty 
marks.*'  Skip.  {Skifmith,  Serjt.,  afterwards  K.  S..  Just. of  C.  P.,  and  Chief  Baron.)  "We 
pray  our  damage  of  twenty  marks."  Wilbt.  (Willoughbt,  Just,  of  C.  P.,  having  been 
previously  Chief  Just,  of  K.  B.)  **  That  shall  you  not  have ;  for,  perhaps  you  may  get  the 
writings :  but,  if  you  will,  you  moy  have  damasres  at  ten  marks,  and  distress  against  the 
defendants  to  deliver  the  writings.*'  Skip.  **  That  we  dare  not ;  for,  we  are  apprehensive 
(nou9  quidomus)  that  they  are  burnt.  And  therefore  we  pray  a  new  inquest."  Wilbt.  "  You 
do  wisely;  sue,  and  you  shall  have  it."  And  so  note  that  the  justices  ought  (at  nisi  prias) 
to  have  inquired  whether  or  not  the  writings  were  eloigned." 

And  see  Sutton  v.  Foster ^  T.  1  E.  5,  fo.  5,  pi.  11,  upon  a  motion,  or,  rather,  upon  a  plea,  in 
arrest  of  judgment,  on  the  ground  that  the  verdict  had  found  one  entire  sum,  as  the  value  of 
all  the  chattels,  whereas,  part  might  be  eloigned  or  destroyed.  The  case  was  afterwards  (M.  1 
R.  3,  fo.  l,pl.  2)  adjourned  into  the  Exchequer  Chamber,  and  there  argued  before  Hfssey, 
Chief  Justice  of  England,  the  Chief  Baron,  and  all  the  justices  and  Serjeants  of  England.  The 
plaintiff  had  judgment  by  the  opinion  of  the  majority,  on  the  ground  that  he  was  entitled  to 
refuse  to  accept  same  of  the  chattels  unless  the  whole  were  delivered— ogotiul  the  opinion  of 
teveral  apprentices. 

In  M.  20  H.  6,  fo.  16,  pi.  2,  Browne  Serjt.,  said  :  '*  If  you  bail  to  me  a  thing  which  is  waste- 
ble,  as,  a  tun  of  wine,  and  I  perchance  drink  it  with  other  good  fellows  (el  peraventure  jeo 
face  ceo  hoire  ove  outers  bons  compaignontt),  without  taking  money  for  it,  you  cannot  have  de 
tinue,  inasmuch  as  the  wine  is  no  longer  in  rerumnaturd;  but  you  may  have  account  before 
auditors,  and  the  value  shall  be  found."  This,  however,  Newton,  C.  J.,  denied,  saying,  that, 
in  such  a  case  detinue  was  the  proper  remedy. 

ih)  M.  3  H.  6,  fo.  19.  pi.  31,  by  Cottesmore,  Serjt.,  arguendo.  And,  though  nothihg  fell 
from  the  court  with  reference  to  this  part  of  the  argument,  the  decision  waa  in  the  Serjeant's 
favour. 
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authority  of  that  case,  hold  that  the  jury  may  find-  the  facts  specially 
whereby  a  redelivery  of  the  goods  to  the  plaintiff  has  become  impossible, 
and  80  confine  themselves  to  an  assessment  of  damages.  If  the  jury  can 
do  so,  where  the  destruction  of  the  chattel  takes  place,  and  so  it  cannot 
be  recovered  in  specie,  they  may  do  so  also  where  its  previous  redeli>^ry 
renders  the  recovery  of  the  chattel  useless. 

Our  judgment  rests  on  the  fact  of  redelivery ;  and  we  do  not  take  into 
consideration  my  brother  Crb6SWSLL*6  order. 

Judgment  affirmed.(a) 

fa)  '*  One  brought  a  writ  of  detinue  of  writings,  and  demanded  forty  charters.  The  defend- 
ant produced  (muf  avant)  eleven  of  the  charters,  and,  as  to  the  remainder,  pleaded  non  detinrt : 
and  the  plaintiff  the  reverse.  And  the  eleven  which  were  produced  were  delivered  to  the 
plaintiff  forthwith,'  and,  for  the  detainer  of  them,  the  defendant  was  amerced,"  &c.  H.  38  BL 
3,  fo.  3  b.  From  this  report,  it  would  appear  that  the  plaintiflf  was  not  considered  to  be  enti- 
tled to  damages  in  respect  of  the  detention  of  the  eleven  charters,  as  no  inquiry  of  damages 
was  awarded.  * 

8o,  where,  in  detinue,  the  defendant  said  nothing  as  to  one  out  of  several  deeds  demanded, 
the  plaintiff  prayed  his  damages;  which  Prisot,  C.  J.,  and  the  whole  court,  refused,  hecaute 
ke  had  not  been  delayed.  **  Therefore  you  shall  have  judgment  to  recover  without  damages." 
Anno  36  H.  6,  fo.  26  b.    And  see  M.  27  H.  6,  fo.  2,  pi.  11 ;  lb.  fo.  4,  pi.  27. 


•CHAPMAN  V.  BENSON,  in  Error.    Nov.  26.         [•830 

Goods  were  received  on  board  a  ship  at  Pernambuco,  on  freight  for  Liverpool.  Whilst  pro 
oeeding  out  of  the  harbour  of  Pernambuco.  she,  by  perils  of  the  sea,  struck  on  a  rock  and 
a  bank,  and  received  an  much  damage  as  ta  render  it  necessary  for  her  to  put  back  for  repair. 
The  cargo  was  accordingly  landed,  and  the  ship  hove  down  and  surveyed  ;  and  ultimately 
the  master,  with  the  concurrence  of  the  merchants  to  whom  he  had  been  directed  by  the 
owner  to  apply  for  a  cargo,  caused  her  to  be  repaired.  The  cost  of  the  repairs  exceeded 
70OOZ. ;  which  was  more  than  the  value  of  the  ship  when  repaired.  Being  so  repaired,  the  ship 
took  on  board  the  same  cargo,  and  duly  arrived  therewith  at  Liverpool.  The  master,  unable 
otherwise  to  raise  money  to  pay  for  the  repairs,  pledged  the  ship,  freight,  and  cargo  for  the  sum 
expended,  with  bottomry  premium  of  20  per  cent.  As  soon  as  the  owner  received  informa- 
tion thai  the  repairs  were  likely  to  exceed  the  value  of  the  ship  when  repaired,  he  gave  notice 
of  abandonment  to  the  several  underwriters  on  fhip  snd  freight.  Upon  the  arrival  of 
the  ahip  at  Liverpool,  she  was  seized  and  sold  under  process  of  the  court  of  Admiralty,  at 
the  instance  of  the  obligees  of  the  bottomry- bond,  to  whom  the  proceeds  of  the  ship  (1675Z.\ 
and  the  freight  (22002.),  were  paid  over. 

These  facts  appearing  upon  a  special  verdict, — upon  which  it  was  found  "that,  in  respect  of 
the  premises,  the  owner,  and  the  several  other  parties,  acted  bond  Jide^  and  that  the  owner 
acted  without  laches,  and  as  a  prudent  owner  of  ship  and  freight,  if  uninsured,  would  have 
acted : — 

Hddt  that,  under  the  circumstances,  the / adventure  was  not  in  point  of  fact  abandoned,  and 
that,  as  it  was  not  found,  and  could  not  be  inferred,  that  a  prudent  owner,  if  uninsured, 
would  not  have  repaired,  the  underwriters  on  freight  were  not  liable  as  for  a  total  loss. 

Held,  also,  that  the  court  was  not  at  liberty  to  refer  to  the  finding  of  the  jury  upon  another 
issue, — ^that  the  ehip  was  wholly  fost, — and  to  take  that  fact  as  found,  in  deciding  whether 
}he  freight  was  wholly  lost,  and  lost  by  a  peril  insured  against. 

Covenant.  Benson,  the  plaintiff  (below),  declared  on  a  policy  of 
insurance,  dated  the  12th  of  July,  1839,  made  by  the  defendant  (below), 
as  chairman  of  The  Neptune-Marine-Insurance  Company,  of  London,  in 
relation  to  the  ship  Lord  Cochrane,  at  and  from  Pernambuco  to  Liver- 
pool, ''on  freight,  valued  at  2000/."     The  declaration  further  alleged, 
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that,  on  the  12th  of  July,  1839,  certain  goods  were  loaded  on  board  the 
Lord  Cochrane  at  Pernambuco,  and  that  the  ship  proceeded  therewith 
on  her  voyage ;  that  the  plaintiflf  (below)  and  one  W.  J.  C.  Benson  were 
^^^  -   interested  in  the  subject-matter  ♦of  assurance;  that  the  ship, 

/  -*  with  the  said  goods  on  board  thereof,  departed  and  set  sail  from 
Pernambuco  aforesaid,  and  that  during  the  continuance  of  the  risks  in 
the  policy  mentioned,  and  whilst  the  ship  was  proceeding  on  her  said 
voyage,  with  the  said  goods  so  on  board  of  her  as  aforesaid,  and  whilst 
she  was  leaving  the  harbour  of  Pernambuco  aforesaid,  to  wit,  on,  &c., 
the  ship  struck  and  was  driven,  by  the  perils  and  dangers  of  the  seas, 
and  the  violence  of  the  winds  and  waves,  against  and  upon  a  certain 
bank  and  reef  off  the  said  harbour  there,  and  thereby  then  became  and 
was  bulged,  strained,  broken,  damaged,  spoiled,  and  destroyed,  and  was 
thereby  wholly  disabled  from  proceeding  on  her  said  voyage,  and  became 
and  was  wholly  lostj  whereby  the  said  freight  became  and  was  wholly 
lost  to  the  plaintiff  (below);  that  of  all  the  premises  the  defendant 
(below)  and  the  said  company  had  due  notice,  to  wit,  on  the  day  afore- 
said ;  that  the  plaintiff  (below)  then  requested  the  defendant  (below)  to 
pay  him  the  plaintiff  (below)  the  said  sum  so  insured  by  him  as  afore- 
said, and  which  he  the  defendant  (below),  by  reason  of  the  premises,  and 
according  to  the  custom  of  merchants,  then  ought  to  have  paid  to  the 
plaintiff  (below),  according  to  the  tenor  and  effect  of  the  said  deed ;  and 
that,  at  the  time  of  the  making  of  the  said  policy  of  assurance,  and  also 
at  the  time  of  the  accruing  of  the  cause  of  action  in  this  count  men- 
tioned, to  wit,  on,  &c.,  the  amount  of  the  individual  share  of  him  the 
defendant  (below)  in  the  capital  stock  of  the  said  company  exceeded 
^^  -  2000?.  ;(a)  yet  that  the  *defendant  (below)  did  not  then  pay,  nor 
^  had  he  at  any  time  since  paid,  the  said  2000/.,  or  any  part  thereof, 
to  the  plaintiff  (below),  but  had  wholly  neglected  and  refused,  &c. 

The  defendant  (below)  pleaded, — first,  that  the  plaintiff  (below)  and 
W.  J.  C.  Benson  were  not,  nor  was  either  of  them,  interested  in  the 
said  premises  in  the  said  policy  of  insurance  mentioned,  modo  et  formd 
— secondly,  that  the  said  ship  was  not,  during  the  continuance  of  the 
risks  in  the  said  policy  mentioned,  wholly  lost,  modo  et  formd — thirdly, 
that  the  said  freight  in  the  declaration  mentioned,  did  not  become  wholly 
lost,  modo  et  formd — fourthly,  that  the  said  loss  in  the  declaration  men- 
tioned, did  not,  nor  did  any  part  thereof,'  take  place,  nor  was  the  same 
occasioned  by  the  adventures  and  perils  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them,  in  that  voyage,  modo  et  formd 

(a)  The  policy  contained  a  proviso,  that  "  it  was  thereby  expressly  declared  and  agreed  be 
tween  and  by  the  said  company  and  the  assured  that  that  policy,  or  anything  therein  contain- 
ed, should  in  no  case  extend,  or  be  deemed  or  construed  to  extend,  to  charge  or  render  liable 
the  respective  proprietors  of  the  said  company,  or  any  of  them,  or  any  of  their  heirs,  &c.,  to 
•ny  claim  or  demand  whatsoever  in  respect  of  that  policy,  or  of  the  assurance  thereby  made, 
beyond  the  amount  of  their,  his,  or  her  respective  individual  shares  or  share  in  the  capital 
•took  of  the  said  company,**  but  that  the  capital  stock  of  the  company  should  be  charged. 
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— fiftnly,  t'^verse  of  the  abandonment  alleged  in  the  declaration — ^sixthly, 
a  set-off  of  WOOL  for  money  had  and  received. 

The  plaintiff  (below)  joined  issue  on  the  first  five  pleas,  and  to  the 
last  replied  that  he  was  not  nor  is  indebted,  mode  et  formd.  Issue 
thereon. 

At  the  trial,  before  Ersrine,  J.,  at  the  sittings  in  London  after  Trinity 
term,  1842,  a  verdict  was,  by  consent,  found  for  the  plaintiff  below, 
subject  to  the  opinion  of  the  court  of  Common  Pleas  upon  a  special  case, 
with  liberty  to  either  party  to  turn  it  into  a  special  verdict — it  being 
agreed,  that,  upon  the  argument  of  the  special  case,  the  court  should 
draw  all  inferences  which  in  their  opinion  ought  to  be  drawn  by  the 
jury ;  and  that,  if  the  case  should  afterwards  be  turned  into  a  special 
verdict,  *those  inferences  should  be  stated  therein  as  facts  found  r*Qoo 
by  the  jury. 

The  special  case  was  argued  in  Michaelmas  term,  1843:  and  the 
judgment  of  the  court  was  delivered  by  Tindal,  C.  J.,  on  the  6th  of 
December,  in  that  year,  —  the  court  holding  that,  under  the  circum- 
stances disclosed,  the  plaintiff  was  entitled  to  recover,  as  for  a  total  loss, 
against  the  underwriters  on  freight.(a) 

By  the  special  verdict,  —  which  was  ultimately  settled  by  Maule,  J., 
— it  was  found. 

As  to  the  first  issue, — that  the  plaintiff  and  W.  J.  C.  Chapman  were 
interested  in  the  premises  in  the  said  policy  of  insurance  mentioned,  in 
manner  and  form  as  the  plaintiff  had  in  his  declaration  in  that  behalf 
alleged. 

As  to  the  second  issue, — that  the  said  ship  was,  during  the  continu- 
ance of  the  risks  in  the  policy  mentioned,  wholly  lost,  in  manner  and 
form  as  the  plaintiff  had  in  his  declaration  alleged. 

As  to  the  fifth  issue, — that  the  freight  so  insured  against  by  the  plain- 
tiff, was  abandoned,  in  manner  and  form  as  the  plaintiff  had  in  his 
declaration  alleged. 

As  to  the  sixth  issue, — that  the  plaintiff  .^as  not  indebted  to  the  de- 
fendant, in  manner  and  form  as  the  defendant  had  in  his  last  plea 
alleged. 

As  to  the  third  issue, — ^that,  after  the  commencement,  and  during  the 
continuance,  of  the  risk  insured  against  by  the  policy  in  the  declaration 
mentioned,  the  ship  in  question,  being  at  Pernambuco,  in  the  Brazilp, 
received  goods  on  board,  on  freight  for  Liverpool,  in  June,  1839 ;  the 
amount  of  the  freight  of  which  goods  was  2200/.,  in  which  goods  the 
plaintiff  and  the  other  owner  of  the  ship  were  interested,  as  in  the  de- 
claration mentioned:  That  the  ship,  being  thus  laden,  sailed  from 
*Pernambuco,  for  Liverpool,  on  the  voyage  insured  against,  on  ^^Qcyf 
the  29th  of  June,  1839 :  That,  while  proceeding  out  of  the  har-  L  ^^ 
bonr  of  Pernambuco,  she,  by  perils  of  the  sea,  struck  on  a  rock  and  a 

(a)  See  Bau4m  v.  Chapman,  6  M.  &  G  792.  7  Scott,  N.  R.  625. 
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bank ;  the  damage  produced  by  which  rendered  it  necessary  for  her  to 
put  back  to  Pernambuco  for  repair :  That  she  was  so  put  back  to  Per- 
nambuco  for  repair ;  but,  there  being  no  dry-dock  there,  nor  any  other 
means  of  examining  the  ship,  to  ascertain  the  nature  and  extent  of  the 
injury,  with  a  view  to  the  requisite  repairs,  except  by  heaving  down,  it 
became  necessary  to  take  out  the  cargo,  and  heave  the  ship  down,  in 
order  to  make  that  examination :  That  the  said  cargo  was  taken  out, 
and  the  ship  thereupon  hove  down  accordingly ;  whereupon,  several  sur- 
veys were  necessarily  made ;  and,  subsequeTitly,  the  master  of  the  said 
ship,  in  concurrence  with  the  firm  of  M'Calmont  &  Co.,  of  Pernambuco 
(to  whom,  on  going  out  from  England,  he  had  been  directed  to  apply  for 
cargo),  proceeded  to  cause  such  ship  to  be  repaired :  That  she  was  under 
repair  from  the  29th  of  June,  1839,  to  the  4th  of  January,  1840  :  That 
.  Pernambuco  is  a  place  very  inconvenient  and  expensive  for  the  repair 
of  ships :  That  the  repairs  so  done,  the  cost  of  which  amounted  to  7132/. 
3«.  8d., — a  sum  exceeding  the  value  of  the  ship  and  fr eight, — were  ne- 
cessary, hy  reason  of  the  damage  aforesaid,  in  order  to  make  the  ship 
navigable,  and  in  a  condition  to  proceed  on  her  voyage :  That,  to  dis- 
charge this  sum,  every  reasonable  effort  was  made,  at  Pernambuco,  to 
obtain  money  from  various  persons  on  loan,  by  bottomry,  and  otherwise : 
That  no  money  could  be  obtained,  on  any  terms,  until  M'Calmont  &  Co. 
consented  to  advance  71327.  3«.  8(2.  on  bottomry,  at  20  per  cent,  pre- 
mium ;  and,  accordingly,  the  master  of  the  ship,  on  the  6th  of  January, 
1840,  at  Pernambuco,  executed  a  certain  instrument  in  writing,  com- 
monly called  a  bottomry  bond,  to  MTalmont  &  Co.,  pledging  to  them 
j^^qr-i  *l*6  8*id  ship,  •freight,  and  cargo,  for  that  sum  and  bottomry  pre- 
J  mium  at  20  per  cent. :  That,  on  the  80th  of  December,  1839,  the 
plaintiff  was  shown  a  letter  from  M'Calmont  &  Co.  to  their  agents  in 
London,  which  had  been  received,  and  was  as  follows : — 

"Pernambuco,  14  November,  1839. 

"  The  Lord  Cochrane's  expenses  are  likely  to  exceed  5000/.,  with 
commissions,  discharging  and  reloading  cargo,  &c.  &c.'' 

That  thereupon  the  plaintiff,  on  the  same  day,  gave  the  following 
notice  to  the  defendant,  and  to  the  underwriters  on  the  ship,  which  the 
plaintiff  had  insured  with  the  several  insurance  offices  described  in  the 
notice : — 

«  London,  30  December,  1889. 

"  My  ship,  the  Lord  Cochrane,  being  insured  as  follows :  ship,  3000/. 
with  The  Indemnity-Marine-Insurance  Company,  700/.  with  The  Dundee- 
Marine-Insurance  Company,  800/.  with  The  Dundee-Sea- Insurance  Com- 
pany— freight,  2000/.  with  The  Neptune-Insurance  Company ;  and  having 
sustained  damage  since  she  sailed  with  her  cargo  from  Pernambuco ;  and 
I  having  received  information  that  the  expenses  incurred  in  relation  to 
the  accident  will  exceed  the  value  of  the  ship  and  freight,  and  that  the 
amount  will  be  secured  by  bottomry,  and  that  the  repairs  will  still  be 
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mcoTi.pIetc ;  I  do  hereby  abandon  the  said  ship  and  freight  to  the  said 
respective  insurers,  according  to  their  respective  rights  under  the  cir- 
cumstances. I  have  further  to  acquaint  the  underwriters,  that  I  am 
informed  that  a  bill  will  be  drawn  upon  me  for  the  amount,  which  will 
exceed  5000/.,  by  the  payment  of  which  the  bottomry  premium  may  be 
avoided ;  and  that  I  shall  not  accept  such  bill  on  my  own  account,  but 
shall  be  ready  to  pay  same  for*their  account,  upon  their  putting  me  in 
funds  for  that  purpose. 

(Signed)      "  Thomas  Benson." 

•"W.  Ellis,  Esq.,  Indemnity-Mutual-Marine-Insurance  Com-  r^oog 
pany,  Broad  Street,  underwriters  on  the  ship,  for  3000/.  ^ 

"  A.  Grichton,  Esq.,  Dundee-Sea-Insurance  Company,  Dundee,  ditto 
for  800/. 

**  The  Manager  of  The  Dundee-Marine-Insurance  Company,  Dundee, 
ditto  for  700/. 

"  James  Mackie,  Esq.,  Neptune-Marine-Insurance  Company,  39,  Old 
Broad  Street,  underwriters  on  freight  for  2000/.,"  being  the  company, 
as  a  member  of  which  the  defendant  is  sued  on  the  policy  in  question : 

That  the  plaintiff  did  not  interfere  in  any  way  afterwards,  in  respect 
of  either  ship  or  freight ;  nor  had  he  ever  received  any  part  thereof,  or  any 
satisfaction  or  benefit  on  account  thereof:  That  the  ship,  having  received 
the  cargo  again  on  board — in  respect  of  the  reloading  of  which  certain 
expenses  included  in  the  7132/.  3«.  8d.  were  necessarily  incurred — sailed 
again  from  Pemambuco  on  the  6th  of  January,  1840,  and  arrived,  with 
the  whole  of  the  original  cargo  (which  was  of  the  value  of  19,139/.)  on 
board,  at  Liverpool,  on  the  19th  of  March,  1840 :  That,  upon  the  arri- 
val of  the  said  ship,  proceedings  to  enforce  payment  were  taken  by  the 
obligees  of  the  bottomry  bond,  in  the  court  of  Admiralty ;  under  the 
order  of  which  court  the  ship  was  sold  for  1675/.,  and  the  freight  col- 
lected from  the  consignees  of  the  goods ;  and  the  amount  of  both,  under 
an  order  of  that  court,  was  paid  to  the  obligees  of  the  bottomry  bond : 
That,  according  to  the  practice  and  course  of  business  between  assured 
and  underwriters  in  London,  in  a  case  of  average  loss,  the  amount  of 
the  proportion  of  the  7132/.  3^.  8(/.,  and  of  the  bottomry  premium, 
which  ought  to  be  borne  on  account  of  the  freight,  was  569/.  11^.  3d. : 
That^  in  respect  of  all  the  aforesaid  premises,  the  plaintiff  and  the  seve- 
ral other  parties  acted  bond  fide^  and  the  plaintiff  acted  without  laches, 
and  as  *a  prudent  oumer  of  ship  and  freight,  if  uninsured,  r^ggtr 
would  act : 

But,  whether  or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  found,  the  said  freight  in  the  declaration 
mentioned,  did  or  did  not  become  wholly  lost  in  manner  and  form  as  the 
plaintiff  hath  in  his  said  declaration  alleged,  the  jurors  aforesaid  are 
altogether  ignorant ;  and  thereupon  they  pray  the  advice  of  the  justices 
of  the  court  of  our  Lady  the  Queen  of  the  Bench  at  Westminster :  And 
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if.  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said  court  that  the 
said  freight  in  the  declaration  mentioned,  became  wholly  lost,  in  manner 
and  form  as  in  the  declaration  is  alleged,  then  the  jurors,  &c.,  say  that  the 
said  freight  in  the  declaration  mentioned  became  wholly  lost,  in  manner 
and  form  as  in  the  declaration  is  alleged :  But  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said  court  that  the  said  freight  did  not 
become  wholly  lost,  in  manner  and  fortft  as  in  the  declaration  in  that 
behalf  alleged,  then  the  jurors,  &c.,  say  that  the  said  freight  did  not 
become  wholly  lost  as  aforesaid :  And,  if  the  justices  of  the  said  court 
shall  be  of  opinion,  upon  a  consideration  of  the  premises,  that,  by  reason 
thereof,  the  said  freight  became  partially  lost  to  the  plaintiiT,  but  not 
wholly  lost,  and  that  the  plaintiff,  by  reason  of  the  premises,  is  entitled 
to  recover  against  the  defendant  for  an  average  loss,  the  jurors,  &c.,  find 
that  the  said  freight  became  lost  to  the  plaintiff,  in  manner  and  form  as 
the  plaintiff  has  alleged  in  his  declaration  ;(a)  and  in  that  case  they 
assess  the  damages  of  the  plaintiff  on  occasion  of  the  breach  of  cove- 
nant in  the  declaration  mentioned,  besides  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  569/.  11«.  3(2.,  and,  for  those 
costs  and  charges,  to  40^.     And  because,  &c. 

inooQ■^  *A8  to  the  fourth  issue  within  joined,  the  jurors,  Ac,  find,  upon 
and  in  relation  thereto,  the  said  several  matters  particularly  men- 
tioned, and  hereinbefore  set  forth,  as  found  by  them  upon  and  in  relation 
to  the  third  issue  joined  between  the  said  parties :  But,  whether  or  not, 
upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid  in  form  afore- 
said found,  the  said  loss  of  the  said  freight  in  the  declaration  mentioned 
was  occasioned  by  the  adventures  and  perils  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them  in  that  voyage,  as  the  plain- 
tiff hath  in  his  said  declaration  in  that  behalf  alleged,  the  jurors  afore- 
said are  wholly  ignorant,  &c. :  And  if,  upon  the  whole  matter  aforesaid, 
it  shall  seem  to  the  said  court  that  such  loss  of  the  said  freight  was 
occasioned  by  the  adventures  and  perils  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them  in  that  voyage,  as  the  plain- 
tiff hath  in  his  said  declaration  in  that  behalf  alleged,  then  the  jurors, 
&c.,  say  that  the  said  loss  of  the  said  freight  was  occasioned  by  the 
adventures  and  perils  which  the  said  company  were  contented  to  bear, 
and  did  take  upon  them  in  that  voyage,  as  the  plaintiff  had  above  in  his 
said  declaration  in  that  behalf  alleged :  But,  if,  upon  the  whole  matter 
aforesaid,  the  contrary  shall  appear  to  the  said  court,  then  the  jurors, 
&c.,  say  that  the  said  loss  was  not  occasioned  by  the  adventures  and  perils 
which  the  said  company  were  contented  to  bear,  and  did  take  upon  them 
ui  that  voyage : 

And,  if  it  shall  appear  to  the  said  court  of  our  said  Lady  the  Queen  of 
the  Bench,  that  the  verdict  ought  to  be  entered  for  the  plaintiff  on  the 

iz)  The  modo  et  formd  Beems  to  be  intended  to  refer  to  the  manner  in  which  the  Ion 
occurred,  not  to  the  character  of  a  total  loss,  ascribed  to  it  in  the  declaration. 
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udd  several  Usues,  for  a  total  loss,  then  the  jurors,  &c.,  assess  the 
damages  ct  the  said  Thomas  Benson,  on  occasion  of  the  breach  of  cove- 
uant  in  the  declaration  mentioned,  besides  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  2395/.  48.  2(2.,  and,  for  those 
costs  and  charges,  to  40«. 


•The  judgment  was  formally  entered  on  the  28th  of  February, 
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1845, — as  to  the  third  issue,  "  that  the  said  freight  in  the  declara- 
tion mentioned  became  wholly  lost,  in  manner  and  form  as  in  the  said  decla- 
ration is  alleged, — and,  as  to  the  fourth  issue,  ^'  that  the  said  loss  of  the 
said  freight  in  the  said  declaration  mentioned,  was  occasioned  by  the 
kdyentures  and  perils  which  the  said  company  were  contented  to  bear, 
and  did  take  upon  them  in  that  voyage,  aa  the  plaintiff  had  in  his  said 
declaration  in  that  behalf  alleged.*' 

A  writ  of  error  was  afterwards  brought,  upon  which  the  common 
errors  were  assigned. 

The  case  was  argued  in  Michaelmas  Vacation,  1845,  before  Pollock, 
C.  B.,  Parke,  B.,  Aldbrson,  B.,  Patteson,  J.,  Coleridge,  J.,  Rolfb, 
B.,  Williams,  J.,  and  Wightman,  J. 

Sir  F.  Kelly  (with  whom  was  Ogle\  tor  the  plaintiff  in  error.(a)  The 
question,  as  presented  in  this  form,  and  between  the  ship-owner  and 
underwriter  alone,  is  quite  novel.  It  appears  from  the  special  verdict 
that  the  ship  was  never  in  fact  lost  or  destroyed.     Whether  the  circum- 


stances in  which  she  was  placed,  amount  to  a  *  constructive  total 
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loss  of  the  ship,  may  be  a  question  for  the  court.  Having  sailed 
from  Pemambuco  for  her  port  of  destination  in  England,  she  sustained 
damage ;  but  she  still  retained  the  character  and  form  of  a  ship.  She 
put  back  to  Pemambuco,  unloaded  her  cargo,  and  underwent  repair, 
necessarily  to  a  large  amount.  Being  so  repaired,  her  cargo  was 
reloaded,  and  she  again  sailed  upon  the  voyage  insured,  brought  home 
the  same  cargo,  and  earned  the  same  freight.  Under  these  circum- 
stances, it  is  submitted  that  there  can  be  no  total  loss  or  abandonment  of 
freight ;  but  that  the  owner,  if  he  has  sustained  any  damage  by  way  of 
average,  may  recover  it  as  such,  upon  a  declaration  properly  framed. 
It  has  been  held  in  many  cases,  that,  under  certain  circumstances,  though 
the  ship  is  not  totally  lost,  but  still  exists  in  specie,  the  owner  is  entitled 
to  consider  her  as  lost,  and  to  abandon  her ;  and  that,  if  the  abandon- 
ment be  accepted,  the  assured  may  recover  against  the  underwriters  as 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  in  error,  were  as  follows : — 
**  The  plaintiff  in  error  will  contend  that  the  defendant  in  error  is  not  entitled  to  recover, 
under  the  pleadings  and  facts  stated,  either  for  a  total  or  for  a  partial  loss ;  and,  amongst  other 
points,  he  will  sabmit  that  the  facts  disclosed  do  not  show  a  loss  of  the  freight  by  the  perns 
insured  a^nst,  but,  on  the  contrary,  that  the  loss  in  question,  if  any,  was  occasioned  by 
the  abandonment  on  the  part  of  the  defendant  in  error,  which,  according  to  McCarthy  ▼.  Abel, 
5  East,  388,  Evertk  v.  Smith,  2  jM .  6l  S.  278,  and  other  cases,  cannot  be  considered  a  loss 
within  the  terms  and  meaning  of  the  policy :  and  the  plaintiff  in  error  will  also  contend  that 
jie  facta  stated  are  not  sufficient  evidence  of  abandonment,  so  as  to  entitle  the  defendant  in 
error  to  support  the  verdict  in  his  favour.'* 

VOL.  v.-  -28  T 
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for  a  total  loss.  Assuming  that  the  ship  here  was  in  circumstances  to 
justify  the  owner  in  abandoning  her,  and  that  the  abandonment  was 
made  in  proper  time  and  in  the  proper  form, — having  abandoned  the 
ship,  the  owner  had  no  longer  any  interest  in  the  freight,  and  therefore 
had  nothing  to  abandon  to  the  underwriters  on  freight.  By  the  aban- 
donment, the  ship  was  vested  in  the  underwriters,  and  they,  as  owners 
of  the  ship,  became  entitled  to  the  freight. 

The  circumstances  being  as  above  assumed,  there  was  no  such  total 
loss  as  to  entitle  the  plaintiff  to  recover ;  the  freight  not  having  been 
lost  by  perils  of  the  sea,  but  by  the  voluntary  act  of  the  owner  in  aban- 
doning the  ship,  which,  but  for  that  act,' would  have  earned  the  very  freight 
in  question.  There  is  a  distinction  between  an  actual  and  a  constructive 
total  loss.  [Pollock,  G.  B.  I  doubt  whether  any  distinction  could  have 
existed,  but  for  the  introduction  of  valued  policies.]  It  is  quite  clear, 
*^n  *^^**»  ^^  ^^®  owner  in  this  case  had  not  abandoned  the  ship,  the 

-■  freight  would  have  been  earned  and  received  by  him.  Apart 
from  the  abandonment  of  the  ship,  what  is  the  state  of  facts  ?  The 
owner  repairs  the  ship,  and  she  afterwards  sails  for  England,  where  she 
arrives  with  her  original  cargo  on  board.  The  loss  of  freight  arises  from 
the  owner's  own  act.  The  captain,  who  is  his  agent,  raised  money  upon 
bottomry  for  the  purpose  of  repairing  the  ship;  and,  on  the  ship's 
arrival  in  England,  the  obligees  enforced  their  remedy  against  ship  and 
freight.  The  argument  on  the  other  side  must  amount  to  this,  that  there 
was  a  total  loss  of  freight,  because  the  owner,  instead  of  repairing  the 
ship  with  his  own  money,  borrowed  it  upon  bottomry?  Bayley,  J.,  once 
5aid  (a)  that  it  would  be  a  new  head  of  total  loss,  to  say  that  it  might 
consist  wholly  or  in  part  of  the  sale  of  the  ship.  The  act  of  the  captain 
m  raising  money  as  he  did,  has  no  more  effect  upon  the  transaction,  than 
if  the  ship  had  been  mortgaged  by  the  owner  in  England,  and  seized  on 
ner  arrival  by  the  mortgagee.  In  Sharp  v.  Gladst^me^  7  East,  24,  3  J. 
P.  Smith,  39,  while  a  ship  was  forcibly  detained  in  a  foreign  port,  the 
owner  abandoned,  first  the«/itp,  and  then  the  freight^  to  the  different  sets 
of  underwriters  thereon :  and  Lord  Ellekborough  said  that  ^^he  felt  great 
difficulty  in  saying,  that,  after  an  abandonment  of  the  ship  by  the  owner 
to  the  underwriters  on  ship,  he  could  abandon  the  freight,  which  seemed 
to  follow  the  property  of  the  ship,  being  the  earnings  made  by  the  subse* 
quent  use  of  that  which  was  then  become  the  property  of  others,  to  another 
set  of  underwriters :  and,  if  he  could  not,  then  it  might  be  considered, 
that,  having  nothing  of  his  own  to  abandon  to  the  underwriters  on 
freight,  it  was  the  same  as  if  there  had  been  no  abandonment ;  in  which 
•Qioi   ^^^®'  *^®  plaintiff  *could  not  recover  the  freight  from  the  owner: 

J  that,  if  this  had  been  a  chartered  ship,  he  should  have  known 
oetter  how  to  deal  with  the  difficulty  ;  but,  in  the  case  of  a  seeking  ship, 
as  this  was,  he  did  not  well  know  how  to  separate  the  character  of  owner 

(a)  Id  Gardner  v.  Saltador,  1  M.  &  Rob/ 116,  cited  post,  p.  355. 
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of  the  9hip  from  that  of  owner  oOhe  freight^  where  the  freight  was  to  be 
earned  on  each  parcel  of  the  goods  shipped  and  brought  home/'  And 
Lawrence,  J.,  inclined  to  the  same  opinion.  The  only  substantial  effect 
of  an  abandonment,  is,  to  vest  the  thing  abandoned  in  the  party  to  whom 
the  abandonment  is  made.  Does  the  underwriter  on  freight  obtain  the 
freight  by  the  abandonment  of  it  to  him,  where  the  ship  has  been  abandoned 
to  another  set  of  underwriters  ?  Clearly  not.  In  Thompson  v.  Rowcroft^ 
4  East,  34,  a  ship-owner  having  first  insured  his  ship  with  A.,  &c.,  and  his 
freight  with  B.,  &c.,  for  a  certain  voyage,  and  having  notice  of  an  embargo 
laid  on  the  ship  in  a  foreign  port,  abandoned  the  ship  and  freight  to  the 
respective  underwriters,  and  received  from  them  the  whole  amount  of  their 
sabscriptions,  as  for  a  total  loss  of  both ;  first  undertaking,  by  a  memoran- 
dum on  the  ship  policy,  to  assign  to  the  underwriters  thereon,  his  interest 
in  the  ship,  and  to  account  to  them  for  it,  and  afterwards  undertaking,  by 
a  similar  memorandum  on  ih^  freight  policy,  to  assign  to  those  underwriters 
all  right  of  recovery,  compensation,  &c.  The  ship  being  afterwards 
liberated,  and  earning  freight,  which  was  received  by  the  assured, — it 
was  held,  that,  however  the  question  of  priority  as  to  the  title  to  the 
freight,  might  have  been  as  between  the  different  sets  of  underwriters 
Ungating  out  of  the  same  fund,  and  however  the  weight  of  argument  might 
preponderate  more  in  favour  of  the  underwriters  on  the  ship,  yet  that  the 
assured,  who  had  received  the  freight  from  the  shippers  of  goods,  was  at 
*a11  events  liable  on  his  express  undertaking  to  pay  it  over  to  the  r^oAo 
Doderwriters  on  freight ;  and  that,  without  deducting  the  expenses 
of  provisions,  wages,  &c.,  which  were  charges  on  the  owner,  before  the 
abandonment,  and  on  the  underwriters  on  ship,  afterwards.  Lord 
Ellenborough  there  said :  ^'  If  the  rights  of  the  respective  sets  of 
underwriters  on  the  ship  and  on  the  freight  clashed  in  this  case,  and  it 
had  been  a  question  of  priority  between  the  two,  who  were  litigating  for 
payment  out  of  the  same  fund,  I  should  have  gone  with  the  defendant's 
counsel  in  a  great  part  of  their  argument :  but  here,  the  litigation  is  by 
one  of  the  sets  of  underwriters,  with  the  assured,  who  has  made  a  specific 
contract  with  each  of  them,  by  which  he  must  be  bound.  And  there- 
fore, in  my  present  view  of  the  subject,  the  right  of  property  in  the 
subject-matter  may  be  in  the  underwriters  on  the  ship,  and  yet  the  defend- 
ant may  be  liable  to  the  underwriter  on  the  freight  in  this  action.  The 
plaintiff  contracted  with  the  defendant  to  insure  his  freight :  an  event 
has  happened  which  entitled  him  to  abandon  it  to  the  plaintiff:  the 
plaintiff  accepted  the  abandonment,  and  has  paid  the  defendant  as  for  a 
total  loss  of  the  freight.  The  defendant  has  since  received  the  freight ; 
and  yet  he  refuses  to  pay  it  over  to  the  plaintiff,  in  pursuance  of  his 
undertaking.  To  be  sure  he  is  liable."  It  was  then  suggested  by  the 
defendant's  counsel,  that  at  least  he  was  entitled  to  deduct  the  expenses 
of  the  voyage,  such  as,  wages,  provisions,  &c.,  which  were  in  the  nature 
^f  salvage  on  the  freight.    But  Lord  Ellenborouqh  said : .  ^'  The  defend* 
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ant  has  received  the  entire  freight,  and  therefore  he  must  pay  it  over. 
The  underwrites  on  the  ship^  from  the  time  of  the  abandonment  to  them^ 
stand  in  the  same  situation  as  the  owner :  and,  as  the  owner  was  liable 
to  all  these  expenses  before,  so,  after  the  abandonment,  they  must  be 


* 
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borne  by  the  underwriters  on  the  ship.     Expenses  of  *this  sort 


are  not,  properly  speaking,  salvage  on  the  freight ;  but  they  are 
charges  paid  by  the  owner  of  the  ship  for  the  benefit  of  those  to  whom 
he  abandoned  it.'     And  therefore  he  will  be  entitled  to  retain  a  propor- 
tionable part  on  his  settlement  with  them."     That  case  shows  how  com- 
pletely the  owner  parts  with  the  freight,  when  he  abandons  the  ship. 
It  is  scarcely  possible,  however,  to  conceive  a  case  more  completely 
parallel  with  the  present,  in  all  material  particulars,  than  that  of  M^Car- 
thy  V.  Abel,  5  East,  388,  1  J.  P.  Smith,  524.     There,  upon  a  hostile 
embargo  in  a  foreign  port,  the  owner,  who  had  separately  insured  ship 
and  freight,  abandoned  them  to  the  respective  underwriters,  which  was 
accepted  by  them ;  after  which  the  embargo  was  taken  off,  and  the  ship 
completed  her  voyage,  and  earned  freight :  and  it  was  held  that  the 
asLMred  could  not  recover  as  for  a  total  loss  of  freight,  the  freight  having 
been  in  fact  earned ;  or,  supposing  it  to  have  been  in  any  other  sense  lost 
to  the  assured  by  the  abandonment  of  the  ship  to  the  underwriters  thereon, 
it  was  80  lost,  not  by  any  peril  insured  against,  but  by  the  voluntary  act 
of  the  assured  in  making  such  abandonment.    There,  an  event  occurred, 
that,  in  point  of  fact,  amounted  to  a  total  loss.     [Pollock,  C.  B.    If  there 
be  any  distinction  between  that  case  and  the  present,  it  is  a  distinction  in 
your  favour.    Total  loss  means,  total  destruction  or  deprivation  to  the  plain- 
tiff.]    In  that  case,  the  abandonment  of  ship  and  freight  were  made  and 
accepted  at  the  same  time :  here,  the  abandonment  of  the  ship  was  first  in 
point  of  time.    [Pollock,  C.  B.   In  M'  Carthy  v.  Abel^  the  total  loss  ceased 
on  the  removal  of  the  embargo :  here,  if  the  loss  ever  was  total,  it  con- 
tinued to  be  so.]    The  loss  here  ceased  to  be  a  total  loss  when  the  ship  was 
put  into  a  condition  to  earn  the  freight,  just  as  much  as  it  did  in  that  case. 
moAK-\   [Pollock,  •C.  B.     The  case  of  McCarthy  v.  Abel  seems  to  show 
^    that  the  situation  of  the  underwriter  is  not  to  be  altered  by  an 
abandonment,  any  more  than  by  a  sale.]     Assuming  that  to  be  so,  it  dis- 
poses of  this  case.     [Pollock,  C.  B.     The  underwriters  on  ship  insure 
that  the  ship  shall  perform  the  voyage ;  but  the  underwriters  on  freight 
do  not  undertake  that  the  freight  shall  be  worth  earning^ — only  that  it 
shall  be  earned.     It  may  turn  out,  that,  from  mortality  amongst  the 
mariners,  or  other  accidents,  great  expenses  are  incurred  in  earning 
freight.     There  may  be  a  total  loss,  but  not  an  average  loss,  of  freight.] 
Here,  the  ship  has  actually  earned  the  identical  freight.     Lord  Ellek- 
BOROUOH,  in  delivering  the  judgment  of  the  court  in  McCarthy  v.  Ahel, 
says :  ^'  If  the  question  which  arises  upon  this  case  be  stripped  of  all 
extraneous  circumstances  and  considerations,  it  appears  to  us  to  resolve 
itself  into  this  single  point,  viz.  whether  the  freight  have  been  in  this 
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case  lost  or  not.     If  the /act  be  merely  looked  at,  freight,  in  the  events 
which  have  happened,  has  not  been  lost,  but  has  been  fully  and  entirely 
earned  and  received  by  or  on  the  behalf  of  the  plaintiffs,  the  assured: 
and,  if  so,  no  loss  can  be  properly  demandable  against  the  underwriters 
on  freight,  who  merely  insure  against  the  loss  of  that  particular  subject, 
by  the  assured.     But,  if  it  have,  or  can  be  considered  as  having,  been 
in  any  other  manner  or  sense  lost  to  the  owners  of  the  ship,  it  has  become 
30  lost  to  them,  not  by  means  of  the  perils  insured  against,  but  by  means 
of  an  abandonment  of  the  ship,  which  abandonment  was  the  act  of  the 
aaured  thenuelves^  with  which,  therefore,  and  the  consequences  thereof, 
the  underwriters  on  freight  have  no  concern.     It  appears  to  us,  there- 
fore, that,  qtUieunqtie  vid  datdj  that  is,  whether  there  has  been  no  loss 
at  all  of  freight,  or,  being  such,  it  has  been  a  loss  only  occasioned  by  the 
act  of  the  plaintiffs  themselves,  that  they  are  not  entitled  to  recover." 
So,  here,  •if  the  ship  had  not  been  abandoned  to  the  underwriters,   r^oAa 
the  freight  would  have  been  earned  and  received  by  the  owner.   *• 
It  is  now  lost  to  him  by  his  own  voluntary  act.     M'  Carthy  v.  Abel  is  a 
distinct  authority  to  show  that  an  abandonment  to  the  underwriters  on 
freight,  is  perfectly  nugatory  after  an  abandonment  to  the  underwriters 
on  ship :  and  it  also  establishes  that  the  owner  cannot  recover  as  for  a 
total  loss  of  freight,  where  the  vessel  in  fact  completes  her  voyage  and 
earns  the  freight.     What  is  the  contract  into  which  the  underwriter  on 
freight  enters  ?     Does  he  undertake  to  indemnify  the  owner  against  loss 
of  freight  arising  from  his  own  voluntary  transfer  of  the  ship  to  a  third 
person  ?     Certainly  not.     All  that  he  undertakes,'  is,  that  the  freight 
shall  be  earned.     If,  by  reason  of  a  peril  insured  against,  freight  fails 
to  be  earned,  the  underwriter  is  liable.    EveHh  v.  Smithy  2  M.  &  S.  278, 
was  an  action  to  recover  a  total  loss  on  freight,  on  a  valued  policy,  at 
and  from  Riga  and  any  ports  in  the  Baltic,  to  any  ports  in  the  United 
Kingdom.     The  ship  was  chartered  to  sail  with  a  cargo  from  London  to 
some  port  in  the  Baltic  not  beyond  Riga,  and  from  thence  to  Riga,  there 
to  take  in  a  homeward  cargo,  &c.     She  sailed  from  London,  and  arrived 
at  Riga,  where  she  was  detained  for  five  weeks,  and  prevented  from 
loading  by  order  of  the  government,  and  the  freighter  never  loaded  her, 
and  a  few  days  after  the  detention  ceased  the  frost  set  in,  which  detained 
her  there  till  the  spring,  when  she  procured  a  freight  from  other  persons, 
and  returned  with  it  to  London;   but  the  expenses  of  her  detention 
exceeded  such  freight.     It  was  held,  that  the  policy  had  attached  at  the 
time  of  the  detention,  but  that,  freight  having  been  afterwards  earned, 
'he  underwriter  was   not  liable.     Lord  Ellenborough,  in  delivering 
*,he  judgment  of  the  court,  after  referring  to  McCarthy  v.  *Abelj   rmoA*? 
ind  Anderson  v.  Wallisy  2  M.  &  S.  240,  said :  "  On  the  authority  ^ 
of  the   above   cases,  as   well   as  upon   general   principles   of  law,  it 
appears  to  us  that  the  mere  retardation  of  the   adventure,  and  the 
scnsequent  inconvenience  and  expense  arising  from  it,  are  not  a  sub- 
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stantiv^  cause  of  loss,  where  the  particular  thing  insured  has  not 
receiYoi  damage;  and,  whether  the  freight  earned  be  the  particidar 
freight  contracted  for  by  the  assured,  or  a  posterior  freight,  makes 
no  difference :  if  freight  has  been  fully  earned,  there  can  be  no  loss 
properly  demandable  of  the  underwriters.*'  C(i$e  v.  Davtdsonj  5  M.  & 
S.  79,  shows  that  the  abandonment  of  freight  here  was  a  mere  nullity. 
It  was  there  held,  that  an  abandonment  to  the  underwriter  on  ship,  trans- 
fers the  freight  subsequently  earned,  as  incident  to  the  ship.  The  ship 
and  freight  were  there  insured  by  separate  sets  of  underwriters,  and  the 
ship,  being  a  general  ship,  was  captured,  and  ship  and  freight  were  aban- 
doned to  thei'espective  underwriters,  who  paid  each  a  total  loss ;  and  the 
ship,  being  recaptured,  performed  her  voyage,  and  earned  freight,  which 
was  received  by  the  defendant  for  the  use  of  those  who  were  legally 
entitled  thereto :  and  it  was  held,  that  the  underwriter  on  ship  was  enti- 
tled to  recover.  That  decision  was  confirmed,  on  error,  by  the  Exchequer 
Chamber.(a)  [Coleridge,  J.  Suppose  diflPerent  parties  are  interested 
in  the  ship  and  the  freight — can  the  owner  of  freight  be  affected  by  the 
act  of  the  owner  of  the  ship  ?]  There  may  be  cases  where  the  freight 
would  not  pass  by  a  conveyance  of  the  ship.  [Pollock,  C.  B.  All 
that  you  contend  for,  is,  that,  if  the  owner  of  the  ship  is  interested 
iu  the  freight,  an  abandonment  of  the  ship  is  an  abandonment  of  all 
his  interest  in  both  ship  and  freight.]  Precisely  so.  To  hold  the 
♦3481  *'^^®'^'^it®''  ^^  freight  liable  as  for  a  total  loss,  under  circum- 
-^  stances  like  these,  would  be,  to  make  his  liability  depend,  not 
upon  the  risk  he  has  taken,  but  upon  the  voluntary  act  of  the  owner, 
over  whom  he  has  no  control.  Assuming,  therefore,  that  there  was  a 
total  loss  of  the  ship,  as  against  the  underwriters  on  freight,  there  was 
nothing  to  abandon. 

Assuming  abandonment  of  freight  to  be  necessary,  and  to  have  been 
effectually  made  in  this  case,  there  has  been  no  total  loss  of  the  freight 
in  question  by  a  peril  of  the  sea.  The  ship,  having  reached  Pernambuco 
in  a  damaged  state,  is  repaired  and  earns  freight.  True,  the  freight  so 
earned  is  not  earned  for  the  owner's  benefit,  but  for  that  of  the  under- 
writers on  ship.  The  owner's  agent  hypothecates  the  ship,  and  the 
freight  is  thereby  lost  to  him.  A  loss  by  hypothecation  clearly  is  not  a 
loss  by  a  peril  insured  against.  [Pollock,  C.  B.  The  argument  on  the 
other  side  will  be,  that,  when  the  ship  returned  to  Pernambuco  in  such 
a  state  as  to  be  incapable  of  repair,  except  at  an  expense  greatly  exceed- 
ing her  value  when  repaired,  she  was  as  much  lost  as  if  she  had  been  at 
the  bottom  of  the  sea ;  and  that  the  owner  was  no  more  responsible  for 
the  act  of  the  master  in  repairing  her,  than  if  the  master  had  done  it 
with  his  own  money.]  The  owner  was  bound  by  the  act  of  the  master. 
The  case  is  precisely  the  same  as  if  the  owner  had  himself,  being  on  the 
spot,  ordered  the  repairs,  and  brought  the  ship  home. 

(a)  See  Davidton  v.  Caae,  2  B.  &  B.  379,  5  J.  B.  Moore,  116. 
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If  the  pLaiutifF  below  means  to  content!  that  no  freight  was  in  fact 
earned,  because,  in  order  to  earn  it,  it  was  necessary  to  borrow  money 
on  bottomry  at  a  cost  exceeding  the  value  of  t^e  freight,  he  thereby 
recognises  the  act  of  the  master. 

The  state  of  circumstances  that  would  have  juctir.oid  an  abandonment, 
had  ceased  to  exist  at  the  time  the  abandoumcni  wur  in  fact  made  • 
Thompson  v.  The  Royal  *  Exchange  Assurance  Company,  1 6  East,  r^oAQ 
214;  Thomely  v.  Hehson,  2  B.  &  Aid.  618;  Roux  \.  Salvador,  ^ 
1  N.  C.  626,  1  Scott,  491.  The  damage  to  the  ship  occurred  \z\  the 
month  of  June,  1889.  The  cargo  was  immediately  landed,  and  the  ship 
Borveyed,  and  the  captain  proceeded  to  repair  her.  On  the  lUh  of 
November, — five  months  after  the  repairs  were  commenced, — a  letter 
was  written  at  Pernambuco,  intimating  tiiat  the  expenoc  of  the  repairs 
would  exceed  the  value  of  the  ship.  TJ.<5  inforLiation  rc?^chcd  the  owner 
on  the  30th  of  December,  and  then  he  g.^vt  notice  of  abandonment.  At 
that  time,  however,  the  repairs  were  completed  ;  for,  the  sptcia!  \  srdict 
finds  that  the  ship,  having  received  the  ocr^p  ?gain  oii  board,  eaile'^ 
again  from  Pernambuco  on  the  6th  of  J.-n jary,  li?40. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Bar^totr),  for  t!:e  .leiondant  iii 
error.(a)  Whether  the  abandonment  was  made  :n  time,  or  *.oi,  ^?s  not 
made  a  point  on  the  argument  in  the  court  below.  The  5pt?ia!  verdict* 
finds  that  an  abandonment  was,  in  point  of  fact,  ma«?e,  <^nJ  that  th^ 
plaintifi*  below  was  guilty  of  no  laches.  The  legal  effect  of  ti,.^  Cnding, 
therefore,  is,  that  the  abandonment  was  made  in  due  time. 

The  first  question  is,  whether,  under  the  circumstances  iu  ^\bicb  this 
ship  was  placed,  there  has  been  a  total  loss.  A  ship  is  totally  lost  when 
she  receives  so  much  damage  as  to  be  incapable  of  being  put  in  a 
*c5ndition  to  prosecute  the  adventure,  except  at  a  cost  exceeding  r«Qr/) 
her  value.  When,  therefore,  this  ship  returned  to  Pernambuco 
on  the  29th  of  June,  so  damaged  that  she  could  not  be  repaired  so  as  to 
bring  home  her  cargo  to  Liverpool,  except  at  an  expense  of  70007.  and 
upwards,  there  was  a  total  loss,  which  hardly  required  abandonment  to 
the  underwriters  on  ship.  As  soon  as  the  owner  received  an  intimation 
of  what  had  taken  place,  he  abandoned  both  ship  and  freight  to  the 
respective  underwriters.  His  position  is  in  no  degree  altered  by  the  fact 
of  the  ship  having  been  repaired  by  the  master  without  his  authority. 
The  master,  no  doubt,  has  very  extensive  powers,  as  incident  to  his  posi- 
tion, while  in  a  foreign  port.  He  may  bind  the  owner  for  goods  supplied, 
or  repairs  necessarily  done,  to  the  ship.  He  may  even  hypothecate  the 
ship  for  money  advanced  to  supply  her  necessities,  if  they  cannot  other- 

(fl)  The  points  marked  for  argament  on  the  part  of  the  defendant  in  error,  were — ^that  there 
was  a  total  loea  of  the  freight,  by  the  perils  insured  against ;  and  that  the  nrcumstanccs 
brotight  the  case  within  the  principle  laid  down  in  Holdiworth  v.  Wise,  7  B.  &  C  "^^  1  Mam. 
d&  R.  673,  and  other  cases ;  and  that,  under  the  circumstances,  proof  of  an  abandonment  of 
the  freight  was  not  necessary,  but,  nevertheless,  that,  in  point  of  fact,  r  jch  proof  appeared  by 
the  statement  in  the  special  verdict." 
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wise  be  supplied :  Cary  v.  Whitey  1  Bro.  P.  C-  284  ;(a)  Abbott  on  Sbip- 
ping(6) ;  Story  on  Agency,  Ch.  VL  §  116,  p.  91 ;  3  Kent*8  Commen- 
taries, Lect.  46,  p.  163 ;  case  of  The  Volant,  1  Rob.  Adm.  Cas.  N.  S. 
383 ;  case  of  T?ie  Gratitudine,  3  Rob.  Adm.  Cas.  240 :  tbe  only  limit 
being  what  would  be  the  course  pursued  by  a  reasonably  prudent  owner, 
if  uninsured :  Green  v.  The  jRoj/al-JExchanffe- Assurance  Company,  6 
Taunt.  68.  [Parke,  B.  The  special  verdict  does  not  find  that  a 
prudent  owner,  if  uninsured,  would  not,  under  the  circumstances,  have 
repaired  the  ship  at  Pei-nambtLco :  but  only,  that  the  plaintiff  acted 
without  laches,  and  as  a  prudent  owner  of  ship  and  freight,  if  uninsured, 
would  act, — that  is,  that  a  prudent  owner  in  this  country  would  not  have 
adopted  the  acts  of  the  captain  at  Pernambuco.]  The  facts  stated  in  the 
special  verdict  show  a  total  destruction  of  the  adventure,  it  being  impossible 
^oc-j-i  *to  prosecute  the  voyage  except  at  a  cost  greatly  exceeding  the 
-^  value  of  the  ship  and  freight.  The  facts  stated  in  the  special 
verdict,  clearly  and  distinctly  show  this  to  be  a  case  of  total  loss ;  and, 
upon  the  second  issue,  the  jury  have  expressly  found  that  the  ship  was 
wholly  lost.  [Pollock,  C.  B.  We  are  not  at  liberty  to  look  at  the  find^ 
ing  upon  the  second  issue,  to  aid  us  in  coming  to  a  decision  upon  the 
third  and  fourth.  We  must  enter  the  verdict  upon  the  third  and  fourth 
issues,  exclusively  with  reference  to  the  facts  specially  found  as  to  the 
third  issue.]  The  judgment  of  the  court  below  proceeded  entirely  upon 
the  ground  that  the  facts  stated  in  the  case,  disclosed  a  total  loss :  and 
the  special  verdict  finds,  that,  by  perils  of  the  sea,  tho  ship  sustained 
such  an  extent  of  damage  as  to  require  an  expenditure  in  repairs,  greatly 
exceeding  the  value  of  the  ship  and  freight.  [Parke,  B.  Assume  that 
there  was  a  total  loss.  The  difficulty  is,  that  it  does  not  appear  that  the 
repairs  undertaken  at  Pernambuco,  were  such  as  a  prudent  owner,  if  on 
the  spot,  would  not  have  undertaken.]  Is  there  any  doubt  that  the 
repairs  that  were  done  were  rendered  necessary  in  consequence  of  a 
peril  of  the  sea  ?  Is  it  requisite  to  investigate  the  period  when  that  was 
discovered?  The  ship  was  totally  lost  when  she  struck  upon  the  rock  on 
the  29th  of  June.  From  that  moment  she  became  unnavigable,  but  at 
an  expense  that  no  prudent  owner  would  incur.  Whether  the  extent  of 
damage  was  known  at  the  time,  or  not,  does  not  appear.  It  may,  how- 
*!fver,  be  assumed  that  it  was.  [Alderson,  B.  All  the  cases  of  con- 
structive total  loss,  are  cases  where  the  owner  has  elected  so  to  treat  it 
at  the  time.]  The  special  verdict  finds  that  '^  the  plaintiff,  and  the  several 
other  parties,  acted  bond  fide,  and  the  plaintiff  acted  without  laches,  and 
as  a  prudent  owner  of  ship  and  freight,  if  uninsured,  would  act  ;**  which 
^oro-i  means,  that  the  plaintiff  omitted  nothing  *that  he  was  bound  to 
do,  to  put  himself  in  a  position  to  claim  against  the  underwriters 
as  for  a  total  loss.  [Alderson,  B.  Suppose  the  owner,  notwithstand- 
ing the  expense  of  repairing  the  ship  will  exceed  her  value,  does  repair 

« 

(a)  2d  edit.  1784.  %  8th  edit.,  uy  5^/kee,  Seijt.,  p.  135. 
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her,  he  thereby  elects  to  treat  the  loss  as  a  partial,  instead  of  a  total 
loRS.  Then,  if  the  master  repairs,  is  he,  for  that  purpose,  the  agent  of 
the  owner  ?  Parke,  B.  Has  there  been  a  total  loss  of  the  voyage  or 
adventure  ?]  If  the  ship  had  been  sold,  and  the  purchaser  had  repaired 
her,  and  brought  her  home,  the  adventure  would  still  have  been  lost  to 
the  assured.  Here,  she  has  been  repaired  and  brought  home  without 
the  owner's  authority.  [Pollock,  C.  B.  If  the  ship  had  been  sold,  and 
afterwards  repaired  by  the  purchaser,  and  had  earned  freight,  it  would, 
in  effect,  have  been  a  different  adventure  and  a  different  ship.]  It  may 
at  once  be  conceded,  that,  if  the  owner  here  had  done  what  the  master 
appears  to  have  done,  he  would  not  have  been  entitled  to  claim  as  for  a 
loss  of  freight.  [Pollock,  C.  B.  Is  the  shipwright  to  be  involved  in 
an  inquiry  whether  or  not  the  repairs  are  such  as  a  prudent  owner,  regard 
being  had  to  the  voyage  and  the  value,  would  do  ?]  Those  who  seek  to 
set  up  a  contract  entered  into  with  the  master,  must  show  it  warranted 
by  the  exigency  of  the  case:  Abbott  on  Shipping ;(a)  the  case  of  The 
Ahxandevj  1  Rob.  Adm.  Cas.  N.  S.  846.  It  clearly  cannot  be  within 
the  scope  of  the  master's  authority,  to  cause  the  ship  to  be  repaired, 
where  the  cost  of  repairing  her  is  greater  than  the  value  of  the  ship  and 
freight.  [Alderson,  B.  He  has  authority  under  certain  circumstances 
to  sell.  Is  he  bound  to  sell  ?  or  may  he  not  repair  ?]  The  master's 
authority  to  order  repairs  does  not  extend  to  an  expenditure  exceeding 
the  value  of  the  ship.  ♦[Alderson,  B.,  referred  to  Hunter  v.  r#QrQ 
Parker,  7  M.  &  W.  822.]  In  Hunter  v.  PaPker,  the  owner  ^ 
ratified  the  sale,  by  receiving  the  proceeds.  In  the  case  of  the  ship 
Fanny  and  Elmira^  Edw.  Adm.  Rep.  117,  the  ship, — an  American, — 
having  been  taken  by  the  Danes,  and  recaptured  by  a  British  sloop,  was 
claimed  by  the  prize  court  of  Admiralty  on  behalf  of  her  original 
owners,  who  resided  at  New  York,  and  also  by  one  Ormsby,  who  had 
purchased  her  of  the  master  at  Sligo,  in  Ireland,  under  the  following  cir- 
cumstances : — The  ship  having  been  damaged  upon  the  rocks  in  Sligo 
Bay,  the  master  caused  her  to  be  surveyed  by  persons  whom  he  described 
as  competent,  but  who  did  not  appear  to  have  filled  any  public  station, 
and  who  reported  that  it  would  require  1500Z.  to  repair  the  vessel, — a 
sum  far  exceeding  her  value ;  and  that  it  would  be  for  the  interest  of 
the  concerned  to  have  her  sold.  She  was  accordingly  sold  by  public 
auction,  and  bought  by  Ormsby  for  350Z.,  who,  by  the  master's  desire, 
paid  part  of  the  money  into  the  hands  of  the  agents  of  the  owner  a^ 
Sligo,  and  carried  the  remainder  to  account  between  himself  and  the 
master.  Soon  after  this  purchase,  Ormsby  offered  a  fourth  of  the  vessel 
to  the  master,  at  the  same  price,  provided  he  would  consent  to  navigate 
her  again  as  master :  this  he  agreed  to :  the  vessel  was  repaired  at  an 
expense  of  800{.,  sailed  to  Riga,  and  was  taken,  on  her  return  from 
thence,  to  London.     The  agents  of  the  original  owners  declared  that  tney 

(a)  7th  edit.,  by  Skee,  Seijt.,  13V-13d. 
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if.  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said  court  that  the 
said  freight  in  the  declaration  mentioned,  became  wholly  lost,  in  manner 
and  form  as  in  the  declaration  is  alleged,  then  the  jurors,  &c.,  say  that  the 
said  freight  in  the  declaration  mentioned  became  wholly  lost,  in  manner 
and  form  as  in  the  declaration  is  alleged :  But  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said  court  that  the  said  freight  did  not 
become  wholly  lost,  in  manner  and  foriA  as  in  the  declaration  in  that 
behalf  alleged,  then  the  jurors,  &c.,  say  that  the  said  freight  did  not 
become  wholly  lost  as  aforesaid :  And,  if  the  justices  of  the  said  court 
shall  be  of  opinion,  upon  a  consideration  of  the  premises,  that,  by  reason 
thereof,  the  said  freight  became  partially  lost  to  the  plaintiff,  but  not 
wholly  lost,  and  that  the  plaintiff,  by  reason  of  the  premises,  is  entitled 
to  recover  against  the  defendant  for  an  average  loss,  the  jurors,  &;c.,  find 
that  the  said  freight  became  lost  to  the  plaintiff,  in  manner  and  form  as 
the  plaintiff  has  alleged  in  his  declaration  ;{a)  and  in  that  case  they 
assess  the  damages  of  the  plaintiff  on  occasion  of  the  breach  of  cove- 
nant in  the  declaration  mentioned,  besides  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  569/.  11«.  8<2.,  and,  for  those 
costs  and  charges,  to  40s.     And  because,  &c. 

^qqo-|  *As  to  the  fourth  issue  within  joined,  the  jurors,  &c.,  find,  upon 
-'  and  in  relation  thereto,  the  said  several  matters  particularly  men- 
tioned, and  hereinbefore  set  forth,  as  found  by  them  upon  and  in  relation 
to  the  third  issue  joined  between  the  said  parties :  But,  whether  or  not, 
upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid  in  form  afore- 
said found,  the  said  loss  of  the  said  freight  in  the  declaration  mentioned 
was  occasioned  by  the  adventures  and  perils  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them  in  that  voyage,  as  the  plain- 
tiff hath  in  his  said  declaration  in  that  behalf  alleged,  the  jurors  afore- 
said are  wholly  ignorant,  &c. :  And  if,  upon  the  whole  matter  aforesaid, 
it  shall  seem  to  the  said  court  that  such  loss  of  the  said  freight  was 
occasioned  by  the  adventures  and  perils  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them  in  that  voyage,  as  the  plain- 
tiff hath  in  his  said  declaration  in  that  behalf  alleged,  then  the  jurors, 
&c.,  say  that  the  said  loss  of  the  said  freight  was  occasioned  by  the 
adventures  and  perils  which  the  said  company  were  contented  to  bear, 
and  did  take  upon  them  in  that  voyage,  as  the  plaintiff  had  above  in  his 
said  declaration  in  that  behalf  alleged :  But,  if,  upon  the  whole  matter 
aforesaid,  the  contrary  shall  appear  to  the  said  court,  then  the  jurors, 
&c.,  say  that  the  said  loss  was  not  occasioned  by  the  adventures  and  perils 
which  the  said  company  were  contented  to  bear,  and  did  take  upon  them 
m  that  voyage : 

And,  if  it  shall  appear  to  the  said  court  of  our  said  Lady  the  Queen  of 
the  Bench,  that  the  verdict  ought  to  be  entered  for  the  plaintiff  on  the 

(c)  The  modo  et  formd  seems  to  be  intended  to  refer  to  the  manner  in  which  the  loaa 
occurred,  not  to  the  character  of  a  total  loss,  ascribed  to  it  in  the  declaration. 
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udd  several  issues,  for  a  total  loss,  then  the  jurors,  &c.,  assess  the 
damages  of  the  said  Thomas  Benson,  on  occasion  of  the  breach  of  cove- 
nant in  the  declaration  mentioned,  besides  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  2395Z.  4«.  2d.^  and,  for  those 
costs  and  charges,  to  40a. 

•The  judgment  was  formally  entered  on  the  28th  of  February,  r*ooa 
1845, — ^as  to  the  third  issue,  "  that  the  said  freight  in  the  declara- 
tion mentioned  became  wholly  lost,  in  manner  and  form  as  in  the  said  decla- 
ration is  alleged, — and,  as  to  the  fourth  issue,  ^'  that  the  said  loss  of  the 
said  freight  in  the  said  declaration  mentioned,  was  occasioned  by  the 
adventures  and  perils  which  the  said  company  were  contented  to  bear, 
and  did  take  upon  them  in  that  voyage,  as  the  plaintiff  had  in  his  said 
declaration  in  that  behalf  alleged.*' 

A  writ  of  error  was  afterwards  brought,  upon  which  the  common 
errors  were  assigned. 

The  case  was  argued  in  Michaelmas  Vacation,  1845,  before  Pollock, 
C.  B.,  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Rolfb, 
B.,  Williams,  J.,  and  Wightman,  J. 

Sir  jP.  Kelli/  (with  whom  was  Ogle\  tor  the  plaintiff  in  error.(a)  The 
question,  as  presented  in  this  form,  and  between  the  ship-owner  and 
underwriter  alone,  is  quite  novel.  It  appears  from  the  special  verdict 
that  the  ship  was  never  in  fact  lost  or  destroyed.  Whether  the  circum- 
stances in  which  she  was  placed,  amount  to  a  ^constructive  total  r^^oACi 
loss  of  the  ship,  may  be  a  question  for  the  court.  Having  sailed  ^ 
from^Pemambuco  for  her  port  of  destination  in  England,  she  sustained 
damage ;  but  she  still  retained  the  character  and  form  of  a  ship.  She 
put  back  to  Pernambuco,  unloaded  her  cargo,  and  underwent  repair, 
necessarily  to  a  large  amount.  Being  so  repaired,  her  cargo  was 
reloaded,  and  she  again  sailed  upon  the  voyage  insured,  brought  home 
the  same  cargo,  and  earned  the  same  freight.  Under  these  circum- 
stances, it  is  submitted  that  there  can  be  no  total  loss  or  abandonment  of 
freight ;  but  that  the  owner,  if  he  has  sustained  any  damage  by  way  of 
average,  may  recover  it  as  such,  upon  a  declaration  properly  framed. 
It  has  been  held  in  many  cases,  that,  under  certain  circumstances,  though 
the  ship  is  not  totally  lost,  but  still  exists  in  specie,  the  owner  is  entitled 
to  consider  her  as  lost,  and  to  abandon  her ;  and  that,  if  the  abandon- 
ment be  accepted,  the  assured  may  recover  against  the  underwriters  as 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff*  in  error,  were  as  follows : — 
"  The  plaintiff'  in  error  will  contend  that  the  defendant  in  error  ia  not  entitled  to  recover, 
mider  the  pleadings  and  facts  stated,  either  for  a  total  or  for  a  partial  loss ;  and.  amongst  other 
points,  he  will  submit  that  the  facts  disclosed  do  not  show  a  loss  of  the  freight  by  the  perns 
insured  against,  but,  on  the  contrary,  that  the  loss  in  question,  if  any,  was  occnsioned  by 
the  abandonment  on  the  part  of  the  defendant  in  error,  which,  according  to  McCarthy  v.  Abd, 
5  East,  388,  Evertk  ▼.  Smithy  2  M.  &.  S.  278,  and  other  cases,  cannot  be  considered  a  lOss 
within  the  terms  and  meaning  of  the  policy :  and  the  plaintiff'  in  error  will  also  contend  that 
.ne  facU  auted  are  not  sufficient  evidence  of  abandonment,  so  as  to  entitle  the  defendant  in 
error  to  support  the  verdict  in  his  favour." 
VOL.  v.-  -28  T 
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had  borrowed  money  upon  bottomry,  and  the  ship  was,  on  her  arrival, 
taken  possession  of  by  the  parties  claiming  title  under  the  bottomry  bond. 
[Pollock,  C.  B.  I  think  you  may  assume  that  the  proposition  there 
laid  down  will  not  be  disputed.]  In  M'CartKy  t.  Abel^  Sharp  v.  Glad- 
Btone^  Everth  v.  Smithy  and  Cobs  v.  DavtcUofif  there  was  the  freight  for 
those  who  might  be  entitled  to  it.  Our,  adv.  vult. 

Sir  T,  Wilde^  Serjt.,  in  Hilary  term,  1846,  obtained  a  rule  nisi,  in 
the  court  below,  to  amend  the  special  verdict,  pursuant  to  the  suggestion 
thrown  out  by  Parks,  B. 

Channellj  Serjt.,  showed  cause.  The  amendment  here  sought  is  not 
a  mere '  formal  amendment,  as  in  Richardson  v.  Mellish,  8  Bingh.  846, 
11  J.  B.  Moore,  104 ;  but  the  defendant  in  error  desires  to  have  the 
verdict  of  the  jury, — settled  by  a  learned  judge,  with  the  assent  of  both 
parties, — altered  in  a  particular  that  may  be  most  material.  [Maule,  J. 
I  do  not  see  how  th^  court  can,  in  invitum^  alter  a  special  verdict  that 
has  been  agreed  on  between  the  parties.  Tindal,  C  J.  If  the  amend- 
ment suggested  be  not  made,  the  probable  result  will  be,  that  there  must 
be  a  venire  de  novo  to  ascertain  the  fact.]  The  special  verdict,  as  it 
now  stands,  contains  the  inferences  drawn  by  the  court  from  the  facts 
^nra-t  *that  were  agreed  upon  in  the  special  case.  [Maule,  J.  The 
-■  court  are  not  bound,  any  more  than  a  jury,  to  be  unanimous  in 
every  inference  that  ultimately  leads  their  minds  to  a  decision  on  the 
case.] 

Sir  T.  Wilde,  Serjt.,  in  support  of  the  rule.  All  that  the  court  is 
asked  to  do,  is,  to  state  upon  the  face  of  the  special  verdict  that  which 
was  clearly  intended  to  be  stated,  and  without  inferring  which  the  court 
could  not  have  pronounced  the  decision  it  did  pronounce.  The  judg- 
ment of  this  court  evidently  proceeded  upon  the  footing  of  there  having 
bem  ar  constructive  total  loss  of  the  ship.  The  judgment  for  the  plain- 
tiff below  is  consistent  only  with  the  notion  that  the  court  did  infer  that 
a  prudent  owner,  if  uninsured, — whether  at  Pemambuco  or  elsewhere, — 
would  not  have  repaired  the  ship.  [Maule,  J.  You  ask  this  court  to 
infer  that  the  owner,  if  at  Pernambuco,  would  not  have  repaired,  when 
the  master,  and  persons  skilled  in  these  matters,  with  the  best  means  of 
information,  and,  as  is  expressly  found,  acting  bond  fide,  thought  it  more 
advantageous  to  undertake  the  repairs  and  prosecute  the  adventure.  I 
should  rather  be  disposed  to  infer  that  the  owner  would  have  repaired, 
had  he  been  upon  the  spot.]  The  circumstances  set  out  in  the  special 
verdict,  show,  beyond  all  doubt,  that  the  adventure  was  at  an  end. 

Per  Curiam. — As  the  special  verdict  was  settled  by  Mr.  Justice 
Maule,  it  ia  fit  that  the  propriety  of  amending  it,  should  also  be  left  to 
his  discretion.  Our.  adv.  vult. 

Maule,  J.,  in  Michaelmas  term  last,  said :  In  consequence  of  a  sug- 
gestion thrown  out  by  one  of  the  judges  upon  the  argument  of  this  case 
in  the  Exchequer  Chamber,  I,  who  settled  the  special  verdict  upon  which 
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*the  question  arises,  am  asked  to  amend  it,  bj  stating  therein,   p^orq 
that,  under  the  circumstances,  a  prudent  owner,  uninsured,  if  at  ^ 
Pemambuco  at  the  time  the  injury  was  sustained  bj  this  ship,  would  not 
have  repaired  her.     I  have  duly  considered  that  application,  and  the 
conclusion  I  have  come  to,  is,  that  it  is  not  fit  to  be  granted. 

Rule  discharged,  with  co8t8.(a) 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

This  case  comes  before  the  court  upon  a  spe'cial  verdict,  on  issues 
joined  on  two  pleas  in  an  action  on  a  policy  of  assurance. 

[After  stating  the  pleadings  and  the  substance  of  the  special  verdict, 
the  learned  baron  proceeded.] 

The  first  and  important  question  in  the  case,  is,  what  decision  we  shall 
pronounce  on  the  special  verdicts  on  the  third  and  fourth  issues.  Our 
decision  is  to  be  confined  to  the  facts  found  by  the  jury  on  those  issues ; 
for,  it  18  on  those  alone  that  the  jury  pray  tho  advice  of  the  court,  and  ask 
it  to  decide, — first,  whether  the  freight  has  been  lost, — and,  secondly, 
whether  it  has  been  lost  by  the  perils  assured  against:  and  the  judg- 
ment of  this  court  must,  in  the  first  instance,  state  how  that  question  is 
determined.(i) 

This  is  mentioned,  because  the  learned  counsel  for  the  defendant  in 
error,  contended  that  the  court  might  refer  to  the  verdict  of  the  jury  on 
another  issue,  finding  that  the  vessel  was  wholly  lost,  and  assume  that  fact 
to  be  found,  in  deciding  the  third  and  fourth  issues.  This  we  are  not 
permitted  to  do :  but  it  may  be  observed,  that,  if,  after  the  issues  have  been 
found,  which  are  referred  to  the  court  by  the  special  verdict,  the  verdict 
of  the  court,  so  to  speak,  is  incongruous  with  another  found  •by  the  p^o/.^ 
jury,  so  that,  on  the  whole  record,  the  court  could  not  tell  whether  '- 
judgment  should  be  given  for  the  plaintiff  or  defendant,  it  would  be  a 
case  for  a  venire  de  novo.  In  the  present  case,  however,  no  such  incongruity 
would  arise ;  for,  if  the  third  and  fourth  issues  are  found  for  the  defend- 
ant (below),  our  judgment  must  be  in  his  favour ;  and  the  second  issue, 
that  the  vessel  was  wholly  lost,  must  be  understood  to  mean  the  vessel, 
irrespective  of  the  freight,  and  not  that  the  vessel  was  lost  in  such  a  way 
as  that  the  freight  was  lost.((?) 

The  question,  then,  is,  whether,  upon  the  facts  found  by  the  jury  on 
the  third  and  fourth  issues,  the  freight  was  lost,  and  lost  by  the  perils 
insured  against.  The  court  of  Common  Pleas,  having  had  the  facts 
before  them  in  the  shape  of  a  special  case,  and  being,  by  the  express 
consent  of  the  parties,  at  liberty  to  draw  such  inferences  as  they  might 
think  the  jury  ought  to  draw,  have  come  to  a  conclusion  different  from 
that  at  which  we  have  arrived.     That  court  appears  to  have  thought  it 

(a)  See  Engitrom  v.  Brightman,  post,  p.  419. 

ib)  See  Tidd's  Pra.  Forms,  8ih  edit.  344. 

ie)  The  vessel  may  have  been  wholly  lost  by  capture,  and  re-captured,  or  redeemed. — or 
wholly  lost  by  other  perils,  —  and  yet  freight  may  have  been  earned  after  re-capture,  redemp- 
two,  or  repair.    Note,  per  Pabke,  B. 

u 
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clear  that  there  was  a  constructive  total  loss  of  the  ship,  in  the  circum- 
stances in  which  the  vessel  was  placed  at  Pemambnco  at  the  time  of  the 
accident ;  that  a  prudent  owner,  uninsured,  would  not  have  repaired,  and 
therefore  (that  the  plaintiff  below)  was  at  liberty  to  treat  the  loss  as 
total.  We  have  to  look  at  the  record  only,  and  are  confined  to  the  facts 
there  stated ;  and  it  appears  to  us,  that  none  are  stated  which  would  war- 
rant us  in  concluding  that  this  was  a  case  of  a  constructive  total  loss  of  the 
ship  in  that  sense.  The  special  verdict,  indeed,  finds  that  the  cost  of  the 
necessary  repairs,  tphen  done^  amounted  to  7132/.  and  upwards — a  sum 
exceeding  the  value  of  the  ship  (even  with  the  freight  added),  and  so  it 
*3611   ^PP®^^*^  *that  ultimately  the  assured  would  be  entitled  to  recover, 

-*  by  way  of  indemnity,  the  full  value  of  the  ship ;  and  in  that  sense 
the  loss  was  total :  and  it  may  be  reasonably  inferred,  that,  if  the  assured 
had  been  on  the  spot,  and  had  known  all  at  the  commencement  of  the 
repairs  which  he  knew  in  the  end,  and  if  he  could  have  acted-  at  the 
first  moment  with  all  the  experience  he  had  obtained  at  the  last,  he  never 
would  have  undertaken  them ;  yet  the  special  verdict  does  not  find,  that, 
when  the  repairs  were  undertaken,  the  owner,  if  on  the  spot,  and  unin- 
sured, and  acting  prudently,  would  not  have  repaired.  On  the  contrary, 
if  we  were  at  liberty  to  draw  inferences,  we  should  be  strongly  inclined 
o  infer — at  all  events,  that  supposition  is  quite  consistent  with  the  facts 
found — that  the  master,  who  was  on  the  spot,  acted  not  only  bond  fide^ 
but  with  reasonable  prudence,  in  commencing  the  repairs ;  for  it  is  found 
that  surveys  were  held  before  the  repairs  commenced,  that  he  took  the 
advice  of  the  merchants  who  were  to  supply  the  cargo ;  which  advice  was 
lond  fide  given ;  and,  if  the  surveys  had  stated  the  vessel  not  to  be 
worth  repairing,  this  could  never  have  been  the  case.  But  it  is  by  no 
means  improbable,  that,  as  the  repairs  went  on,  the  defects  proved  to  be 
greater  than  was  originally  supposed ;  and  it  may  well  be,  that  it  was 
then  worth  while  to  incur  a  still  greater  expenditure,  rather  than  sell  the 
ship  partially  repaired,  and  lose  the  benefit  of  the  sum  already  laid  out. 
fie  this  as  it  may,  the  special  verdict  does  not  find  that  those  circum- 
stances occurred  which  would  have  justified  the  abandonment  of  the 
adventure  at  Pemambuco,  if  the  owner  had  been  there :  and,  even  if 
such  did  exist,  and  the  owner,  or  his  agent  on  the  spot,  the  master,  might 
have  treated  the  loss  as  total,  and  declined  to  repair,  because  it  was  not 
worth  while  to  do  so,  inasmuch  as  the  expense  of  repair  would  exceed 
►.5621   *^®  value  when  repaired ;  yet  it  is  plain  that  the  power  •was  not 

^  exercised.  The  adventure  was  not  abandoned,  and  there  was  no 
election  to  make  the  loss  total.  The  vessel  wob  repaired ;  and  we  cannot 
presume  that  the  master,  in  repairing  her,  was,  as  suggested  at  the  bar, 
no  longer  the  agent  of  the  owner,  but  in  the  situation  of  a  mere  stranger 
or  wrong-doer,  taking  the  vessel  without  authority,  and  dealing  with  it 
as  his  own ;  especially,  as  no  motive  can  be  suggested  for  his  so  doing. 
It  must  be  borne  in  mind  that  the  primary  duty  of  the  master  is,  to  use 
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all  efforts  to  bring  the  adventure  to  a  successful  termination ;  and,  as  the 
repairs  were  certainly  done  with  that  view,  it  is  rather  to  be  presumed 
that  thej  were  done  in  the  due  discharge  of  the  master's  duty :  at  any 
rate,  we  cannot  come  to  the  contrary  conclusion,  without  an  express 
finding  to  that  effect.  And,  even  supposing  the  master  acted  erroneously^ 
as  the  voyage  W€L9  in  fact  completed,  and  the  vessel  did  arrive  in  safety 
in  his  possession,  and  freight  wa%  earned  and  received,  on  the  voyage 
insured,  it  cannot  possibly  be  said  that  there  was  a  total  loss  of  freight  in 
fact.  How  can  it  be  said  there  was  such  a  loss,  on  the  ground  that  the 
master,  if  he  had  acted  with  judgment,  ought  to  have  made  one  ? 

We  think,  therefore,  that,  whether  there  were  or  were  not  circumstances 
in  which  the  owner  might  have  been  at  liberty  to  treat  the  loss  as  total, 
abandon  the  adventure,  and  so  cause  a  total  loss  of  the  freight ;  yet,  as  the 
adventure  was  not,  in  point  of  fact,  abandoned,  the  total  loss  of  freight 
has  not  arisen.  The  abandonment  of  the  adventure,  the  giving  up  the 
voyage,  is  a  very  different  thing  from  abandoning  the  interest  of  the 
assured  to  the  underwriters. 

But  then  it  is  argued,  that  freight,  though  earned,  was  not  received 
hy  the  plaintiff  (below),  and  therefore  that  ho  has  totally  lost  it. 

He  was  prevented  from  receiving  it  by  the  exiatonce  •of  the   r*qgo 
bottomry-bond,  the  obligees  of  which  thereby  acquired  an  interest 
in  the  freight,  and  actually  received  the  whole  of  it. 

But  the  obligee  of  such  a  bond  appears  to  us  to  be  just  in  the  same 
situation  as  the  assignee  by  a  transfer  of  the  freight  from  the  plaintiff 
himself  would  have  been :  and  there  is  no  doubt  that  the  receipt  by  such 
an  assignee  would  be  the  same  as  by  the  plaintiff  (below)  himself.  If, 
instead  of  borrowing,  by  the  master's  agency,  on  bottomry,  the  plaintiff 
(below)  himself  had  borrowed  for  repairs,  and  mortgaged  the  freight,  the 
case  would  have  been  similar. 

If  the  bottomry-bond  was  executed  by  the  master  without  necessity, 
it  was  not  binding,  and  the  owner  might  have  resisted  its  payment. 

We  think,  therefore,  that  the  plaintiff  (below)  is  in  the  same  situation 
as  if  he  had  received  the  freight  himself. 

Upon  the  view  we  have  taken,  of  the  case,  it  becomes  immaterial  to 
consider  the  effect  of  the  abandonment,  as  to  the  receipt  of  freight ;  for, 
the  underwriters  on  the  ship  or  freight  never  received  any  freight  by 
virtue  thereof;  and,  if  the  loss  of  the  freight  was  not  in  its  nature  total, 
the  abandonment  could  not  make  it  so. 

Upon  the  facts  found  in  the  special  verdict,  we  all  think  that  the  find- 
ing on  the  two  issues  should  be  for  the  defendant  (below),  and  that  he  is 
entitled  to  judgment  on  the  whole  record. 

Judgment  for  the  defendant  (below),  (a) 

(a)  See  Duncan  ▼.  Benton,  1  Exch.  537.  There,  an  owner  of  goods  brought  home  by  this 
elt'the  Lord  Cochrane,  from  Pernambuco,  upon  the  voyage  mentioned  in  the  principal 
.  had  been  called  upon  and  had  been  compelled  by  the  obligees  in  the  bottomry-bond,  to 
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x>ntnbute  towards  the  difiercnce  between  the  proceeds  of  the  sale  and  the  sum  borrowed,  and 
also  to  pay  his  proportion  of  the  costs  of  the  suit  in  the  Admiralty  court.  The  case  was  argued 
*^R41  ^?  Trinity  term,  1845,  and  time  being  *taken  for  consideration,  the  judgment  of  the 
-i  court  of  Exchequer  was  not  pronounced  until  Michaelmas  term,  1847.  And  it  was 
held  that  the  plaintiff  might  maintain  an  action  against  the  owner  of  the  ship,  on  an  implied 
promise  to  indemnify.  It  was  further  held,  that  a  plea  stating  that  the  bottomry-bond  had 
been  executed  by  the  master  without  express  authority  from  the  owner,  and  that,  when  the 
same  was  executed,  the  cost  of  repairs  would  exceed,  and  in  fact  exceeded,  the  Tslue  of  the 
ship  and  freight,  and  that,  as  soon  as  the  defendant  received  notice  of  the  premises,  he  aban- 
doned the  ship  and  freight,  and  never  did  ratify  the  act  of  the  master  in  executing  the  bot- 
tomry-bond,— was  bad  on  general  demurrer. 

The  case  of  Chapman  v.  BeH»on,  in  error,  though  not  then  reported,  was  mentioned  in  tbs 
coarse  of  the  argument. 
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The  judges  who  sat  in  banco  in  this  term,  were— 

Wilde,  C.  J»  Crbsswell,  J. 

CoLTMAN,  J.  V.  Williams,  J, 


DIXON  V.  CLARK  and  Another,  (a) 

A  tender  of  part  of  an  entire  demand  is  inoperative. 

A  declaration  in  debt  on  simple  contract  containing  two  counts,  in  each  of  which  261.  was 
demanded.  The  defendants  pleaded,  as  to  the  causes  of  action  in  the  declaration  mentioned, 
■fl  to  5/.,  parcel,  &,c.,  a  tender. 

The  plaintiff  replied — ^that,  before  and  at  the  time  of  the  tender,  and  of  the  request  and  refusal 
after  mentioned,  and  until  and  at  the  commencement  of  the  action,  a  larger  sum  than  51., 
to  wit,  131.  15f.,  part  of  the  money  in  *he  declaration  demanded,  was  due  from  the  defend* 
ants  to  the  plaintiff*,  at  one  entire  turn,  and  on  one  entire  contract  and  liability,  and  inclusive 
of,  and  not  separate  or  divisible  from,  the  said  sum  of  5/.,  and  the  same  being  a  contract  and 
liability  by  which  the  defendants  were  liable  to  pay  to  the  plaintiff  the  whole  of  the  said  larger 
sum  in  one  entire  sum  upon  request ;  and  that,  after  the  last-mentioned  and  larger  sum  had 
become  so  due,  and  while  the  same  remained  unpaid,  the  plaintiff  requested  of  the  defendants 
payment  of  the  last-mentioned  and  larger  sum,  of  which  the  said  5/.  in  the  plea  mentioned 
was  then  such  indivisible  parcel  as  aforesaid ;  yet  that  the  defendants  refused  to  pay  the  said 
larger  sum ;  wherefore  the  plaintiff  refused  the  said  51.  i — 

Held^  on  special  demurrer,  that  the  replication  was  a  good  answer  to  the  plea;  and  that,  if 
there  was  any  set-off,  or  other  just  cause  for  not  paying  the  larger  sum,  it  should  have  come 
by  way  of  rejoinder. 

Debt,  for  use  and  occupation,  and  for  money  found  due  upon  an 
account  stated.     The  sum  demanded  in  each  count  was  26Z. 

*The  defendants  pleaded,  as  to  the  causes  of  action  in  the  r^rogg 
declaration  mentioned,  as  to  5/.,  parcel,  &c.,  that  the  plaintiff  ought 
not  to  have  or  maintain  his  action  to  recover  any  damages,  by  reason  of 
the  non-payment  of  that  5/.,  because  the  defendants,  when  that  sum 

(a)  Thb  and  the  two  following  cases  are  unavoidably  inserted  out  of  their  proper  order. 
VOL.  V. — 30  u2 
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became  due,  were  ready  and  willing,  and  thenceforth  always  had  been 
and  still  were  ready  and  willing  to  pay  it,  and,  before  action  brought,  to 
wit,  on,  &c.,  tendered  it ;  and,  as  to  the  remainder  of  the  declaration, 
non  debet. 

Replication  to  the  first  plea,  that,  before  and  at  the  time  of  making  the 
tender,  and  at  the  time  of  the  request  and  refusal  after  mentioned,  and 
until  and  at  the  commencement  of  the  action,  a  larger  sum  than  5/.,  to 
wit,  ISL  15«.,  part  of  the  money  in  the  declaration  mentioned  and 
demanded,  was  due  from  the  defendants  to  the  plaintiff,  as  one  entire  sumj 
and  on  one  entire  contract  and  liability^  and  inclusive  of,  and  not  separate 
or  divisible  from,  the  said  sum  of  5Z. ;  and  the  same  being  a  contract  and 
liability  by  which  the  defendants  were  liable  to  pay  to  him  the  whole  of 
the  said  larger  sum  in  one  entire  sum  on  request ;  and,  further,  that, 
after  the  said  larger  sum  became  due  as  aforesaid,  and  at  the  making  of 
the  tender  aforesaid,  and  before  the  commencement  of  this  suit,  and  while 
the  whole  of  the  said  larger  sum  was  so  due  as  last  aforesaid,  and  while 
the  same  remained  wholly  unpaid  and  unsatisfied,  to  wit,  on,  &c.,  the 
plaintiff  requested  of  the  defendants  the  said  larger  sum,  of  which  the 
5Z.  in  the  plea  mentioned  was  then  such  indivisible  parcel  as  aforesaid ; 
*^fi71  y®^  ^^®  *defendants  refused  to  pay  the  said  larger  sum,  wherefore 
^   the  plaintiff  refused  the  said  sum  of  5/. — verification. 

Demurrer  to  the  replication — because  the  tender  admitted  is  not 
avoided,  the  demand  of  the  larger  sum  not  amounting  to  avoidance— the 
replication  does  not  negative  a  set-off,  or  other  cause  for  not  paying  the 
larger  sum.     Joinder. 

Unthankj  in  support  of  the  demurrer.  Two  questions  are  raised  by 
this  demurrer, — first,  whether  a  tender  of  part  of  an  entire  debt  is  good, 
— secondly,  whether,  if  it  be  so,  it  is  avoided  by  a  contemporaneous 
demand  and  refusal  of  the  larger  sum. 

Upon  the  first  question,  there  seems  to  have  been  some  conflict  of 
opinion  between  the  courts  of  Queen's  Bench  and  Exchequer.  A  plea 
of  tender  is  not  pleaded  in  bar  of  the  debt :  it  admits  the  debt  to  be  due: 
it  is  merely  pleaded  in  bar  of  the  damages  and  costs,  in  debt,  or,  in 
assumpsit,  of  the  further  maintenance  of  the  action.  In  Sutton'^  case, 
M.  1  R.  3,  fo.  1,  pi.  2,  in  the  Exchequer  Chamber,  in  detinue  for  jewels 
and  money,  with  a  plea  of  non  detinet,  the  jury  found  the  defendant 
guilty  as  to  the  jewels,  and  not  guilty  as  to  the  money,  with  general 
damages :  and  it  was  objected,  in  the  court  of  error,(a)  that  the  damages 
should  have  been  severed;  but  the  court « held  that  the  judgment  was 
good,  upon  the  ground,  principally,  that  the  jury  must  be  taken  to  have 
given  the  proper  measure  of  damages  of  all  the  goods  detained.(()    In 

(a)  It  was  a  motion  in  C.  P.  (T.  1  E.  5,  fo.  5,  pi.  11)  to  nrrest  the  judgment,  which  wu 
adjourned,  for  difficulty,  into  the  Exchequer  Chamber. 

(6)  Upon  the  ground  that  a  plaintiff  who  has  judgment  to  recover  several  chattels,  the  value 
9f  which  has  been  aasessed  in  one  entire  sum,  is  not  bound  to  accept  part. 
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the  coarse  of  the  argument  on  behalf  of  the  plaintiff  in  error,(a)  the  case 
of  a  taking  in  witherriam  was  thus  put  by  Suliardi  ''Si,  en  replegiari, 
le  plaintif  counte,  et  il  auxi  monstre  que  le  '^'defendant  ad  le  pos-  ri^oao 
session,  et  prie  que  il  poet  faire  deliverance,  et  sur  le  brief  de 
deltberacione  faciendaj  le  vicount  retourne  quod  averia  ehmgata  BunU  per 
que  le  party  pleintif  ad  un  withemam^  coment  que  le  defendant  apres 
Toir  tender  parcel'  de  les  avers  primes  pris,  le  pleintif  n'est  tenu  a 
accepter  eux,  ne  a  deliver  le  unthemaniy  ne  ascun  parcel'  del'  withernam^ 
tanque  le  defendant  tender  tout  les  avers  primes  pris :  issint,  in  le  cas  al 
bar."     To  this  it  was  answered,  by  Donington^  apprentice :  "  II  est  di- 
Tersite  parenter  eel'  cas  et  le  cas  de  replegiar' :  car,  si  un  home  ad 
withernam^  eel'  est  come  un  plege ;  et  pur  ceo  que  il  est  un  plege,  il  n'est 
tenu  a  render  ascun  parcel'  del'  plege,  tanque  il  soit  restore  a  tout  pur 
que  il  est  mis  en  plege :  mes  si  jeo  baile  ii.  choses  a  garder  a  mon  use  et 
oeps,  la  si  jeo  require  a  luy  a  moy  render  les  choses,  et  il  tender  ou  offre 
UD,  et  jeo  refuse,  il  sera  excuse  des  damages  de  eel',  &c.,  issint  eel  cas 
vary  de  Tauter."    Jenney,(J)  in  giving  his  judgment  for  the  plaintiff, 
says :    "  Cel'  chofee,  per  le  verdit,  est  fait  in  tire,  et  pur  ceo  ne  sera 
severe.     Come  si  un  doit  a  moy  20/.,  a  paier  a  un  jour,  a  quel  il  tender 
a  moy  le  moity  ou  parcel',  jeo  ne  suis  tenu  a  recover  ceo  sinon  que  il 
tender  tout :  issint  icy."  To  which  Brian  (c)  answ^ers :  "  Mes  ceo  sera  bon 
excuse  de  damages  pur  eel'  party  in  un  action  port,  &c.     Quod  nonfuit 
contradictum.**   And  Fairfax  {d)  adds :  ''  Semble  que  le  juggement  sera 
done:  car,  le  defendant  ad  pled  un  faux  pie,  qui  est  trouve  enconter  luy 
a's  damages,  &c.,  et  pur  ceo  il  sera  charge,  si  il  n'ad  les  biens.     Car,  si 
jeo  bail'  a  un  ii.  pots  de  brasse,  et  il  dit  in  action  de  detinue,  que  il  ad  este 
tout  temps  prist  a  render  1',  &c.,  et,  pur  ceo  que  ils  sont  grands,  il  n'ad  eux 
en  court,  si  le  defendant  apres  veut  tender  un  al  pleintif,  il  n'est  tenu  a  prou- 
der ceo,  mes  il  aura  brief  d'enquirer  des  damages  de  ambideux,  pur  ceo  que 
par  le  confession  del'action,  il  ad  fait  ceo  une  chose  intier,  at  nemy  severall'; 
et  •uncore  al'  primes  il  poit  aver  render  un,  et  pleder  un  auter  pie  rmoQo 
pur  Tauter :  issint,  me  semble,  que  le  pleintif  aura  son  jugement  a 
recover  les  chateux,  ou  auterment  touts  les  damages  entirement."     In 
the  Tear  Book  M.  2,  H.  6,  fo.  1,  pi.  1,  is  another  case  that  seems  adverse 
to  the  present  view,  which  is  thus  rendered  in  Viner's  Abridgment  :{e) 
"  It  was  agreed,  in  avowry,  that,  where  the  lord  distrains  for  two  rent 
days  arrear,  and  the  tenant  offers  the  one,  the  lord  is  bound  to  receive 
it,  and,  if  he  distrains,  he  does  a  tort."     In  8  Bl.  Comm.  p.  304,  pay 
ment  into  court  is  treated  as  a  sort  of  tender :  and,  in  Bacon's  Abridg 
ment,  payment  into  court  is  noticed  under  title  ''  Tender,'*     So,  payment 
into  court  and  tender  are  treated  together  in  the  notes  to  Birka  v.  IVtp- 
pettf  1  Wms.  Sannd.  82.     [V.  Williams,  J.     In  Jourdain  v.  Johtt^ionj 

(a)  See  note  (a)  on  preceding  page. 

(6)  Justice  of  K.  B.  (e)  Chief  Justice  of  C.  P 

(4)  Justice  of  C.  P. 

{€)  20  Vin.  Abr.  p.  182,  tit.  Tender  (E),  pi.  2,  citing  Bro.  Abr.  tit.  Tender,  pi.  2 
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2  C.  M.  &  R.  564,  5  Tyrwh.  524,  4  Dowl.  P.  C.  434,  where  to  a  decla- 
ration for  311,  on  a  bill  of  exchange,  and  lOOL  for  money  paid,  lent, 
interest,  goods  sold,  and  on  an  account  stated,  the  defendant  pleaded, 
as  to  SIL,  and  as  to  12/.,  parcel  of  the  100/.  for  goods  sold,  and, 
as  to  100/.  on  the  account  stated,  payment  into  court  of  51/.,  and 
alleged  that  the  plaintiff  had  not  sustained  damage  to  a  greater 
amount,  in  respect  of  so  much  of  those  causes  of  actions  as  in  the 
plea  mentioned, — Lord  Abinoer  said :  '^  Supposing  that,  to  an  action 
on  a  bill  of  exchange,  there  was  a  plea  of  payment  into  court  of  a  less 
sum  than  the  amount  alleged  to  be  due  on  the  bill,  it  might  be  objected 
that  the  plea  admitted  the  larger  ascertained  sum  to  he  primd  facie  due 
from  the  defendant,  but  that  the  part  paid  could  not  satisfy  the  whole 
of  that  sum,  and  that  the  plea  contained  no  answer  or  ground  of  defence 
as  to  the  remainder.  For,  if  the  plea  of  payment  of  money  into  court 
*31(f\  ^^^^^^  ^^  considered  in  the  nature  of  a  plea  of  *non  assumpsit  as 

to  the  residue  not  paid  into  court,  it  would  be  inapplicable  to  a 
bill  of  exchange,  as  to  which  a  plea  of  non  assumpsit  is  inadmissible; 
and  the  record  would  contain  no  proper  answer  as  to  the  residue,  unless 
there  was  an  allegation  of  some  special  ground  of  defence  in  that  respect, 
as,  part  payment,  or  failure  of  consideration  as  to  part.  It  is,  therefore, 
very  questionable  whether  such  a  plea  would  be  good,  and  also  ques- 
tionable whether  it  is  made  good  by  the  plea  of  payment  into  court,  on 
the  whole  declaration,  of  a  larger  sum  than  the  amount  of  the  bill ;  for, 
so  much  as  would  cover  that  amount,  is  not  necessarily  to  be  ascribed  to 
the  bill.  We  do  not,  however,  find  it  necessary  to  decide  this  point."] 
In  Armfield  v.  Burgin,  6  M.  &  W.  281,  8  Dowl.  P.  C.  247,  to  a  decla- 
ration  in  debt,  containing  a  count  upon  a  bill  of  exchange  for  33/.  S«.  9</., 
with  counts  for  goods  sold,  and  upon  an  account  stated,  each  in  the 
sum  of  70/.,  and  demanding  in  the  usual  form  the  sum  of  173/.  3«  9^.« 
the  defendants  pleaded,  except  as  to  20/.,  parcel  of  the  sum  of  173/.  3«. 
9(2.  in  the  declaration  demanded,  and  for  the  payment  of  which  said 
sum  of  20/.  the  plaintiff  has  given  the  defendant  credit  in  his  particulars 
of  demand,  actionem  non^  because  the  defendants  now  bring  into  court 
the  sum  of  13/.  12«.  ready  to  be  paid  to  the  plaintiff,  and  they  further 
say  that  they  were  never  indebted  to  the  plaintiff  to  a  greater  amount 
than  the  said  sum  of  13/.  12«.  in  the  introductory  part  of  this  plea  men- 
tioned: and  the  plea  was  held  bad  on  special  demurrer;  for  that  it 
ought  to  have  shown  some  answer  as  to  part,  and  pleaded  payment  into 
court  as  to  the  residue.  Wherever  the  sum  is  severable,  money  may  be 
paid  into  court  as  to  part  of  the  demand.  In  Spybey  v.  Hide^  1  Campb. 
181,  it  was  held,  that,  if,  to  a  plea  of  tender,  the  plaintiff  replies  a 
*8711   *^^^9^^^^  demand  and  refusal^  it  is  incumbent  on  him  to  prove, 

that,  after  the  tender  admitted  in  the  pleadings,  he  demanded  of 
the  defendant  the  exact  sum  specified  as  having  been  before  tendered 
and  refused.     [Wilde,  C.  J.     It  certainly  does  seem  odd  that  a  do- 
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fendant  may  plead  a  set-off  as  to  part  of  an  entire  debt,  and  yet  shall 
not  be  permitted  to  plead  payment  into  court  of  so  much.] 

It  is  quite  consistent  with  this  replication,  that,  although  the  rest  of 
the  debt  may  be  due,  the  remedy  thereon  may  be  barred ;  and,  if  so,  the 
replication  is  bad,  upon  the  principle  laid  down  by  the  court  of  King's 
Bench  in  The  King  v.  Chetwynde,  7  B.  &  C.  695, 1  M.  &  R.  634.    What 
id  there  to  prevent  the  defendant  from  tendering  the  entire  debt  minus 
the  set-off?     And  that  state  of  things  is  quite  consistent  with  this  repli- 
cation.    In  Jones  v.  Owen,  5  Ad.  &  E.  222,  to  indebitatus  assumpsit  for 
20/.,  the  defendant  pleaded, — ^first,  non  assumpsit,  except  as  to  the  sums 
of  3/.  and  1/., — secondly,  as  to  the  SL,  parcel  of  the  sum  mentioned  in 
the  declaration,  that,  after  the  promise  therein  mentioned  as  to  the  8^, 
and  before  action  brought,  viz,  on,  &;c.,  the  defendant  tendered  the  81. j 
parcel,  &c.,  to  the  plaintiff,  &c., — thirdly,  as  to  1/.,  other  parcel,  &c., 
that,  theretofore,  and  after  the  said  promise  as  to  the  1/.,  and  before 
action  brought,  viz.  on,  &c.,  the  defendant  paid  the  plaintiff  1/.,  parcel, 
kc.    On  demurrer  to  the  second  plea,  assigning  for  cause  that  the  tender 
appeared  to  be  only  of  part  of  the  admitted  debt,  and  that  the  residue 
was  not  shown  to  have  been  previously  paid — it  was  held  that  the  tender 
was  well  pleaded :  Lord  Denman  observing  that  the  record  did  state 
'^  that  the  whole  sum  due  was  tendered  and  paid.*'     In  Cotton  v.  Godwin^ 
7  M.  fc  W.  147,  9  Dowl.  P.  C.  763,  to  assumpsit  by  payee  against  tho 
maker  of  a  promissory  note  for  15/.  9^.  4c?.;  payable  on  demand,  averring 
a  ^demand  on  a  particular  day — the  defendant  pleaded,  as  to  3/.   r^^oi^o 
parcel,  &c.,  a  set-off  due  at  the  time  when  the  note  was  demanded,   ^ 
and  ever  since,  concluding  with  a  verification  and  prayer  of  judgment ; 
and,  as  to  12/.  99.  4(2,  residue,  that,  at  the  time  of  the  demand,  the 
defendant  tendered  the  plaintiff  12/.  9s.  4(f.,  and  had  always,  from  the 
time  of  making  his  said  promise,  as  to  12/.  9^.  4e/.,  been  ready  and  willing 
to  pay  that  sum,  and  now  brought  the  same  into  court,  &c.,  concluding 
with  a  verification  and  prayer  of  judgment.     The  plaintiff  replied  to  the 
first  plea,  a  traverse  that  any  set-off  was  due  at  the  commencement  of 
the  suit,  on  which  issue  was  joined — and  to  the  second,  that,  before  the 
making  of  the  alleged  tender,  and  before  and  at  the  time  of  the  making 
of  the  demand  and  refusal  thereinafter  mentioned,  a  larger  sum  than  12/. 
9s.  id.j  to  wit,  15/.  9s.  4(2.,  including  the  said  sum  of  12/.  9s.  4(2.,  was 
due  upon  the  note ;  and  that,  before  the  said  tender,  the  plaintiff  demanded 
payment  of  the  said  sum  of  15/.  9s.  4(2.,  which  so  included  the  12/.  99. 
4(2.,  but  the  defendant  refused  to  pay  the  15/.  9s.  4(2.,  and  that,  at  the 
time  of  such  demand  and  refusal,  no  set-off  or  other  just  cause  for  non- 
payment thereof  existed.     It  was  held,  on  special  demurrer,  that  the 
replication  was  good.     The  authority  of  that  case  has  been  doubted  by 
the  court  of  Queen's  Bench ;  but  it  does  not  affect  the  defendant's  case 
here.     There,  the  tender  was  sought  to  be  avoided  by  a  previous  demand ; 
here,  the  demand  was  contemporaneous.     In  Tyler  v.  Bland^  9  M.  & 
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W.  338,  1  Dowl.  N.  S.  608,  to  assumpsit  for  work  and  labour,  money 
paid,  and  money  due  upon  an  account  stated,  the  defendant  pleaded,  as 
to  4/.  16«.,  parcel,  &c.,  that,  after  the  making  of  the  defendant's  pro- 
mises, to  wit,  on,  &c.,  the  defendant  tendered  to  the  plaintiff  4Z.  16»., 
and,  as  to  that  sum,  he  had  always  been  ready  to  pay  the  said  sum  of 
*3731  ^^'  ^^^'  ^  ^^^  plaintiff,  and  then  brought  *the  same  into  court,  &c. 
The  plaintiff  replied,  that,  before  the  making  of  the  tender  in 
the  plea  mentioned,  and  before  and  at  the  time  of  the  demand  and  refusal 
thereinafter  mentioned,  a  larger  sum  than  4/.  IGs.,  to  wit,  7/.  12s. — that 
sum  including  the  4L  16«. — ^was  due  from  the  defendant  to  the  plaintiff, 
on  account  of  divers  of  the  causes  of  action  in  the  declaration  mentioned; 
and  that,  before  the  making  of  the  tender,  to  wit,  on,  &c.,  the  plaintiff 
demanded  of  the  defendant  payment  of  the  said  sum  of  7/.  12«.,  which 
Bb  included  the  said  sum  of  42.  16s.,  yet  that  the  defendant  did  not  pay 
the  said  sum  of  7/.  12s.,  or  any  part  thereof,  but  refused  to  pay  the  same 
and  every  part  thereof,  and  that  no  set-off,  or  other  just  cause,  then 
existed  for  the  non-payment.  It  was  held,  on  special  demurrer,  that  the 
replication  was  good.(a)  In  Hesketh  v.  Faweett,  11  M.  k  W.  356,  2 
Dowl.  N.  S.  807,  a  declaration  in  assumpsit  alleged  that  the  defendant 
was  indebted  to  the  plaintiff  in  lOOZ.  for  work  and  labour,  and  in  100/. 
on  an  account  stated :  the  defendant  pleaded,  as  to  10/.,  parcel,  &c.,  a 
tender  of  that  sum  :  the  plaintiff  replied,  that  a  larger  sum  than  IQZ., 
to  wit,  31/.,  being  part  of  the  moneys  in  the  declaration  mentioned, 
including  the  said  sum  of  10/.,  was  due  on  account  of  one  and  the  same 
of  the  causes  of  action  in  the  declaration  mentioned,  and  that,  before 
the  tender,  the  plaintiff  demanded  the  said  sum  of  31/.,  which  the 
defendant  refused  to  pay :  and  it  was  held,  on  special  demurrer,  that  the 
replication  was  insufficient,  as  it  did  not  show  that  the  81/.  was  due  on 
one  entire  contract.  Brandon  v.  NewingUm,  3  Q.  B.  915,  is  distinctly 
to  the  point.  There,  the  defendant,  in  debt  for  goods  sold,  &c.,  pleaded 
never  indebted,  except  as  to  1/.  Vis.,  and  as  to  that,  a  tender :  the  plain- 
^0^41  tiff  replied  that  a  larger  sum,  viz.  21.  7«.,  ''including  the  said  1/. 
^  Vis.,  was  due  from  the  defendant  to  the  plaintiff  on  account  of 
the  causes  of  action,  &c.,  and  that,  before  the  tender,  and  while  the  2/. 
78.  remained  unpaid,  the  plaintiff  demanded  of  the  defendant  the  2/.  7«., 
which  included  the  1/.  17^.,  and  he  refused  payment :  and  the  replication 
was  held,  on  special  demurrer,  to  be  no  answer  to  the  plea  of  tender. 
Lord  Denman  there  says :  '^  It  appears  that  the  court  of  Exchequer,  in 
the  two  cases  which  have  been  cited,(ft)  did  not  advert  to  the  principle 
laid  down  in  the  earlier  decisions.(c)  And  the  point  is  clear.  The 
defendant,  by  his  plea,  answers,  as  to  the  sum  of  1/.  Vis.,  that  he  wa;? 

(a)  Readiness  to  pay  a  debt  of  52.  is  not  negatived  hy  evidence  of  non-readiness  to  pay  ii 
plus  10002. 
(h)  Cotton  V.  Godwin,  and  Tyler  v.  Bland. 
(0  Spybey  v.  Hide,  ubi  supra  ;  Rivers  v.  Griffithi,  5  B.  &  Aid.  630,  1  D  &  R.  215. 
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always  ready  to  pay,  and  did  tender  that  sum.  The  plaintiff  then  says 
— '  I  demanded  more,  and  you  owed  more.'  But  the  defendant  had  a 
right  to  say,  as  he  does  by  his  pleading,  that  1/.  17«.  was  all  he  owed, 
and  that  he  tendered  1/.  17^. ;  and  to  that(a)  the  replication  is  no  answer." 
Tender  of  part  is  therefore  good,  and  is  not  avoided  by  a  contempora- 
neous demand  and  refusal  of  a  larger  sum. 

Talfourdj  Serjt.,  contrd..  An  acceptance  of  part  might  deprive  the 
plaintiff  of  the  right  to  hold  the  defendant  to  bail,  or  to  have  his  cause 
tried  in  the  superior  court,  or  might  bring  him  within  the  operation  of 
the  county  court  act,  or  of  some  court  of  requests  act.  One  may,  there- 
fore, easily  conceive  cases  where  it  would  operate  hardship  on  the  plain- 
tiff to  hold  that  the  defendant  is  entitled  to  plead  tender  of  part  of  an 
entire  debt.  No  entry  is  to  be  found  in  any  of  the  earlier  authorities 
of  a  plea  of  tender  of  a  smaller  sum,  where  it  is  part  and  parcel  of  one 
entu'e  demand,  except  where  the  demand  is  severed  by  the  plaintiff  him- 
self in  his  declaration.     *This  is  the  principle  to  be  deduced  from 
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H.  7,  fo.  14,  PI.  8.{b)  The  defendant  is  bound  to  show  that  he  was 
always  ready  and  willing  to  pay  that  which  it  was  his  duty  to  pay.  It  is 
not  enough  that  he  is  ready  to  pay  a  part :  he  must  show  that  he  was 
ready  to  do  all  that  he  was  bound  to  do  in  the  performance  of  his  contract. 
In  Cotton  v.  Godwin^  Parke,  B.,  says :  "  The  principle  of  the  plea  of 
tender,  is,  that  the  defendant  has  performed,  so  far  as  he  could  perform, 
his  part  of  the  contract,  by  being  always  ready  to  pay  the  debt,  and  actually 
offering  to  do  it :  but  this  replication  shows  that  there  was  a  time  when 
the  defendant  was  not  ready  to  perform  his  part,  viz.,  when  the  demand 
was  made  of  the  whole  amount  of  the  note,  at  which  time  he  ought  to 
have  been  ready  to  pay  the  whole,  as  the  whole  was  then  due,  according 
to  the  averments  in  the  replication,  which  must  be  taken  to  be  true,  on 
this  demorrer.  That  being  so,  a  subsequent  tender  of  part,  was  unavail- 
ing." The  demand  in  that  case  was  anterior  to  the  tender  of  the  smaller 
Bum ;  here,  both  are  cotemporaneous.  But,  if  the  position  laid  down  by 
Parke,  B.,  is  correct,  the  time  is  immaterial.  [Wilde,  C.  J.,  referred  to 
Waddingtan  v.  Oliverj  2  N.  B.  61.]  Ti/ler  v.  Bland,  and  Ifesketh  v. 
Fawcetty  proceed  upon  the  principle  expounded  by  Parke,  B.,  in  Cotton 
V.  Qodvnn.  The  replication  in  this  case  is  framed  upon  the  replication 
in  ^ffesketh  v.  Fawcetty  with  the  amendment  suggested  by  the  r^^otr.* 
court.    [Cres8WELL,  J.    There,  the  demand  was  alleged  to  have 

(a)  i.  e.  to  the  tender.  If  both  propositions  had  formed  part  of  one  plea,  it  can  hardly  be  doubted 
that  the  replication  would  have  been  an  answer. 

(b)  In  that  case  it  was  said,  that,  in  debt  upon  an  obligation,  or  other  oontract,  readiness, 
without  a  tender,  was  a  good  plea ;  and  that  it  lay  upon  the  crediior  to  make  a  demand  before 
he  brought  his  action ;  for  which  reason  it  was  there  held,  that  upon  a  replication  of  a  demand 
and  refusal,  the  demand  was  the  material  and  traversable  allegation.  'I'he  allegation  licet 
itepius  requUitu9  is  now  a  fiction  the  use  of  which  oppears  to  be,  to  create  the  semblance  uf  a 
right  to  recover  damages,  as  for  a  domage  already  incurred  by  reason  of  a  previous  detention 
of  the  debt,  the  real  detention  not  commencing  until  the  demand  made  by  bringing  the  action. 


376  Dixon  v.  Clark.   H.  T.  1848. 

been  before  the  tender.]  The  case  of  Brandon  v.  Neunngtonj  is  not 
very  satisfactory  or  very  intelligible :  the  judgment  may  be  right*  but  the 
reasoning  is  very  doubtful. 

With  regard  to  the  suggestion  that  the  replication  should  have  nega- 
tived a  set-off,  or  other  just  cause  for  not  paying  the  larger  sum, — the 
obvious  answer  to  that  is,  that  matter  of  that  sort  would  come  more 
properly  by  way  of  rejoinder ;  unless,  indeed,  it  is  involved  in  the  traverse, 
as  it  now  stands.  If  part  of  the  demand  were,  as  suggested,  barred  by 
the  statute  of  limitations,  it  would  not  be  due  upon  the  same  contract. 

Unthankj  in  reply,  referred  to  Coke's  Entries,  141,  b.,  5  Wentworth's 
Pleading,  76,  and  Watkin8&  case,  3  Co.  Rep.  22,  a. 

V.  Williams,  J.,  referred  to  Harland  v.  Lee^  Dyer,  196,  b.  and 

Tcdfourd,  Serjt.,  to  Williams  v.  Price,  3  B.  &  Ad.  695,  Marks  v. 
Lahee,  3  N.  C.  408,  4  Scott,  137,  Smith  v.  Dixon,  7  Ad.  &  E.  1,  and 
Foole  V.  Tunbridge.  2  M.  &  W.  223.  Cur.  adv.  vult. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

On  the  argument  of  this  demurrer,  on  behalf  of  the  plaintiff,  in  answer 
to  the  special  ground  of  demurrer, — that  the  replication  should  have 
negatived  the  existence  of  any  set-off,  &c., — ^it  was  contended,  that  aay 
such  matter  might  and  ought  to  have  come  by  way  of  rejoinder.  And  we 
think  this  is  a  sufficient  answer. 

The  argument  further  involved  the  general  question,  whether  a  tender 
*3771  ^^  P^^^  ^^  ^^  entire  debt,  is  good:  and  ^several  ancient  and 
modern  authorities  bearing  on  this  question,  were  referred  to,  bat 
no  case  directly  in  point  was  cited ;  nor  have  we  been  able  to  find  any. 
On  consideration,  however,  we  are  of  opinion,  upon  principle,  that  such 
a  tender  is  bad,  and,  consequently,  that  the  replication  is  good. 

In  actions  of  debt  and  assumpsit,  the  principle  of  the  plea  of  tender, 
in  our  apprehension,  is,  that  the  defendant  has  been  always  ready 
(toujours  prist)  to  perform  entirely  the  contract  on  which  the  action  is 
founded ;  and  that  he  did  perform  it,  as  far  as  he  was  able,  by  tendering 
the  requisite  money :  the  plaintiff  himself  precluding  a  complete  perform- 
ance, by  refusing  to  receive  it.  And,  as,  in  ordinary  cases,  the  debt 
is  not  discharged  by  such  tender  and  refusal,  the  plea  must  not  only  go 
on  to  allege  that  the  defendant  is  still  ready  {uncore  prist),  but  must  be 
accompanied  by  a  profert  in  curiam  of  the  money  tendered.  If  the 
defendant  can  maintain  this  plea,  although  he  will  not  thereby  bar  the 
debt(a)  (for  that  would  be  inconsistent  with  the  uncore  prist  and  profert 
in  curiam),  yet  he  will  answer  the  action,  in  the  sense  that  he  will  recover 
judgment  for  his  costs  of  defence  against  the  plaintiff, — ^in  which  respect 

(a)  Upon  other  pleas  in  bar,  the  prayer  of  judgment  suggests  that  the  action  ought  not  to  he 
maiiUained  ;  upon  the  plea  of  tender,  it  suggests  that  the  action  ought  not  to  he  maintained  to 
recover  damages  m  retpeet  of  the  detention  ;  but,  as  the  latter  plea  shows  that  the  debt  is  satis* 
fied  by  the  roooey  paid  into  court,  and  that  the  action  ought  not  to  have  been  brought,  the 
reason  for  this  distinction  is  not  very  obvious.  In  neither  case  does  the  defendant  directly 
pray  that  the  <2e6C  may  be  barred :  in  both,  it  is  so  far  indirectly  barred,  that  the  judgment  may 
be  pleaded  in  bar  of  a  second  action  for  the  same  debt. 
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the  plea  of  tender  is  essentially  different  from  that  of  payment  of  money 
into  court.  And,  as  the  plea  is  thus  to  constitute  an  answer  to  the 
action,  it  must,  we  conceive,  be  deficient  in  none  of  the  requisite  quali- 
ties of  a  good  plea  in  bar. 

*With  respect  to  the  averment  of  Umjourn  prists  if  the  plaintiff  r^o'ro 
can  falsify  it,  he  avoids  the  plea  altogether.  Therefore,  if  he  can 
show  that  an  entire  performance  of  the  contract  was  demanded  and  re- 
fused, at  any  time,  when,  by  the  terms  of  it,  he  had  a  right  to  make 
such  a  demand,  he  will  avoid  the  plea.  Hence,  if  a  demand  of  the  whole 
sum  originally  due,  is  made  and  refused,  a  subsequent  tender  of  part  of 
it,  is  bad,  notwithstanding  that,  by  part  payment,  or  by  other  means, 
the  debt  may  have  been  reduced,  in  the  interim,  to  the  sum  tendered. 
And  this  is  the  >  principle  of  the  decision  of  Cotton  v.  Godwin^  7  M.  & 
W.  147.  If,  however,  the  demand  were  of  a  larger  sum  than  that  ori- 
ginally due  under  the  contract,  a  refusal  to  pay  it  would  not  falsify  the 
Umjourg  pristj  even  though  the  amount  demanded  were  made  up  of  the 
som  due  under  the  contract,  and  some  other  debt  due  from  the  defend- 
ant to  the  plaintiff.  And  this  is  the  principle  of  the  decisions  of  Bran- 
don V.  Neunngton^  3  Q.  B.  916,  and  He%keth  v.  Fawcettj  11  M.  k  W. 
856,  which  appear  to  overrule  l)/ler  v.  Blandj  9  M.  &  W.  338. 

This  principle,  however,  we  think,  is  only  applicable  where  the  larger 
sum  is  demanded  generally^  and  can  hardly  be  enforced  where  it  is 
explained  to  the  defendant  at  the  time  how  the  amount  demanded  is  made 
up;  for,  in  such  case,  ihe  transaction  appears  to  be  nothing  less  than  a 
simultaneous  demand  of  the  several  ddbts,  so  as  to  falsify  the  averment 
of  Umjourg  prut  as  to  each.  But,  besides  the  averment  of  readiness  to ' 
perform,  the  plea  must  aver  an  actual  performance  of  the  entire  contract 
on  the  part  of  the  defendant,  as  far  as  the  plaintiff  would  allow.  And 
it  is  plain,  that,  where,  by  the  terms  of  it,  the  money  is  to  be  paid  on  a 
future  day  certain,  this  branch  of  the  plea  can  only  be  satisfied  by  alleg- 
ing a  •tender  on  the  very  day.  And  this  is  the  principle  of  the  r^oN-g 
decisions  of  Hume  v.  Peploe^  8  East,  168,  and  Poole  v.  Tunhridge^  ^ 
2  M.  &  W.  223.  It  is  also  obvious  that  the  defect  in  the  plea  in  this 
respect,  cannot  be  remedied  by  resorting  to  the  previous  averment  of 
toujours  prist  Consequently,  a  plea  by  the  acceptor  of  a  bill,  or  the 
maker  of  a  note,  of  a  tender  post  diem^  is  bad,  notwithstanding  the  tender 
is  of  the  amount  of  the  bill  or  note,  with  interest  from  the  day  it  became 
due  up  to  the  day  of  the  tender,  and  notwithstanding  the  plea  alleges  that 
the  defendant  was  always  ready  to  pay,  not  only  from  the  time  of  the 
tender  (as  the  plea  was  in  Hume  v.  Peploe\  but  also  from  the  time  when 
the  bill  or  note  became  payable.  On  the  same  reasoning,  it  appears  to 
us  that  this  branch  of  the  plea  can  only  be  satisfied  by  alleging  a  tender 
of  the  whole  sum  due  under  the  contract,  for  that  a  tender  of  part  of  it 
only  18  no  averment  that  the  defendant  performed  the  whole  contract  as 
far  as  the  plaintiff  w6uld  allow. 
YOL*  V. — 31  X 
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If  it  be  said  that  the  plea  of  tender  is,  in  effect,  only  in  preclnrion  of 
damages  subsequent  to  the  tender,  and  tHat  it  would  be  unjust  to  give 
the  plaintiff  those  damages  which  have  been  incurred  merely  in  conse- 
quence of  his  refusal  to  receive  the  money  tendered,  the  answer  is,  that 
the  same  argument  might  be  applied  to  the  instance  of  the  tender  post 
diem  of  the  amount  of  a  bill  or  note,  with  the  int^est  then  due ;  but 
that,  in  each  case,  the  defendant  is  unable  to  allege  that  he  has  per- 
formed the  terms  of  his  contract  as  far  as  the  plaintiff  would  allow  him, 
and  is,  therefore,  disabled  from  pleading  a  tender. 

We  are,  consequently,  of  opinion  that  our  judgment  must  be  for  the 
plaintiff.  Judgment  for  the  plaintiff.(a) 

(a)  Vide  ante,  332,  n. 


•880]  •DORMAY  v.  BORRADAILE. 

A.  insured  his  life  for  10002.,  subject  to  a  condition  that,  '*  in  case  the  assured  should  die  upon 
the  seas,  except  in  certain  passages,  or  go  beyond  the  limits  of  Europe,  or  enrer  into  or 
engage  in  naval  or  military  service,  unless  license  were  obtained,  or  should  die  by  his  own 
bands,  or  by  the  hands  of  justice,  or  in  consequence  of  a  duel,  &c.,  the  policy  should  be 
void." 

Previously  to  bis  marriage  in  1828,  A.  assigned  the  policy  to  trustees,  lor  the  benefit  of  his 
intended  wife  and  the  issue  of  the  marriage.  The  settlement  contained  a  covenant  by  A., 
that  he  would,  **  at  all  times  during  his  life,  duly  pay  all  such  premiums  and  other  moneys, 
and  do  and  perform  all  such  acts,  matters,  and  things,  as  should  be  requisite  for  keeping  on 
foot  the  said  policy." 

In  1838,  A.  threw  himself  into  the  Thames,  and  was  drowned.  In  an  action  to  recover  the 
amount  of  the  policy,  the  jury  had  found,  that  the  assured  voluntarily  threw  himself  into  the 
river,  intending  to  destroy  his  life,  but  that,  at  the  time  of  committing  the  act,  he  was  not 
capable  of  judging  between  right  and  wrong;  upon  which  finding  the  court  of  Commou 
Pleas  had  held,  that  this  was  such  a  dying  by  the  party's  own  bands,  as  discharged  the  office 
ft-om  liability : — 

Hdd,  that  the  act  of  self-destruction  by  A.,  was  not  a  breach  of  the  above  covenant  for  keep- 
ing the  policy  on  foot. 

This  was  a  special  case  sent  by  Lord  Lanodale,  M.  R.,  for  the  opi- 
nion of  the  judges  of  this  court.  The  Rev.  William  Borradaile, — in 
contemplation  of  his  then  intended  marriage  with,  Agnes  Sarah  Bliiard 
Shaw,  spinster,  and  in  pursuance  of  an  agreement  entered  into  in  that 
behalf  between  the  said  parties,  prior  to  the  said  marriage,  and  for 
making  an  additional  provision  for  his  said  then  intended  wife,  and  the 
issue  of  such  marriage,  on  the  80th  of  May,  1828, — effected  a  policy  of 
assurance  on  his  own  life,  for  the  sum  of  lOOOZ.,  with  The  London  Life 
Association,  in  the  city  of  London,  whereby,  in  consideration  of  the 
annual  sum  or  premium  of  33/.  159.  therein  mentioned  and  agreed  to  be 
paid  to  the  said  association  by  the  said  William  Borradaile,  the  said 
association  agreed  to  assure  the  sum  of  1000/.,  to  be  paid  to  the  exe- 
cutors, administrators,  or  assigns  of  the  said  William  Borradaile,  within 
three  calendar  months  after  satisfactory  proof  should  have  been  given  to 
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the  Baid  ^association  of  his  death :  and  in  the  said  policy  was  con- '  p^oo^ 
tained  the  following  proviso  or  condition,  that  is  to  say, — "  Pro-  ^ 
▼ided,  and  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this 
policy  of  assurance,  and  the  same  is  accepted  by  the  said  assured,  upon 
these  express  conditions,  that,  in  case  the  assured  shall  die  upon  the 
seas,  except  in  such  passages  as  are  allowed  by  the  rules  of  the  said 
society,  or  go  beyond  the  limits  of  Europe,  or  enter  into  or  engage  in 
any  naval  or  mOitary  service  whatsoever,  unless  license  be  obtained  from 
a  court  of  directors  of  the  said  society,  or  shall  die  by  his  own  hands,  or 
by  the  hands  of  justice,  or  in  consequence  of  a  duel,  or  if  the  age  of  the 
assured  does  now  exceed  thirty-six,  or  if  the  said  assured  be  now  afflicted 
with  any  disorder  which  tends  to  the  shortening  of  life,  or  if  a  certain 
declaration  bearing  date  the  20th  of  May  instant,  made  and  signed  by 
or  on  behalf  of  the  assured,  and  forming  the  basis  of  the  contract 
between  the  said  assured  and  the  society,  contains  any  untrue  averment, 
— ^this  policy  shall  be  void." 

By  an  indenture  of  settlement  bearing  date  the  26th  of  June,  1828, 
and  made  between  William  Borradaile,  the  father  of  the  said  Rev.  Wil- 
liam Borradaile,  of  the  first  part,  the  said  Rev.  William  Borradaile,  of 
the  second  part,  Thomas  Blizard,  therein  described,  and  the  said  Agnes 
Sarah  Blizard  Shaw,  of  the  third  part,  and  John  Watson  Borradaile, 
Charles  Hampden  Turner,  and  William  Cotton,  of  the  fourth  part, — 
after  reciting  that  a  marriage  had  been  agreed  upon  between  the  said 
Rev.  William  Borradaile  and  the  said  Agnes  Sarah  Blizard  Shaw,  and 
further  reciting,  that,  in  contemplation  of  such  marriage,  the  said  Rev. 
William  Borradalie  had  insured  his  life  with  the  said  London  Life  Asso- 
ciation, in  the  sum  of  10007.,  by  the  policy  of  assurance  thereinbefore 
mentioned,  and  that  it  had  been  agreed  between  the  several  parties 
thereto,  that  the  said  policy  of  ^assurance,  and  the  sum  of  money 


thereby  secured,  and  all  future  benefit  to  be  derived  therefrom. 
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should  be  assigned  by  the  said  Rev.  William  Borradaile  unto  the  said 
John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William  Cotton, 
to  be  held  by  them  upon  the  trusts  thereinafter  declared  concerning  the 
same,  and  that  the  same  policy  of  assurance  should,  during  the  life  of 
the  said  William  Borradaile,  be  continued  and  kept  on  foot  in  such  man- 
ner as  thereinafter  in  that  behalf  mentioned, — ^it  was  witnessed,  that,  in 
Gonaderation  of  the  said  intended  marriage,  and  for  a  nominal  consider 
ration  therein  mentioned,  the  said  William  Borradaile  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  John  Watson  Borradaile, 
Charles  Hampden  Turner,  and  William  Cotton,  their  executors,  adminis- 
trators, and  assigns,  all  that  the  said  policy  of  assurance  whereby  the 
said  sum  of  1000/.  was  assured  by  the  said  London  Life  Association  for 
Assurance  on  Lives,  to  be  paid  on  the  death  of  him  the  said  Rev.  Wil* 
liam  Borradaile  as  aforesaid ;  and  also  all  that  the  said  sum  of  1000/.« 
and  all  the  moneys  which  might  become  payable  or  recoverable  upon  or 
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by  virtue  of  snch  policy, — ^to  hold  the  same  unto  the  said  John  Watson 
Borradaile,  Charles  Hampden  Turner,  and  William  Cotton,  their  exe- 
cutors, administrators,  and  assigns,  from  and  after  the  solemnization  of 
such  intended  marriage,  upon  certain  trusts  therein  mentioned,  being  for 
the  use  and  benefit  of  the  said  Agnes  Sarah  Blizard  Shaw  during  her 
life,  and,  from  and  after  her  decease,  for  the  benefit  of  the  issue  of  the 
said  then  intended  marriage.  And  the  said  Rev.  William  Borradaile 
did,  in  and  bj  the  same  indenture,  covenant  with  the  said  trustees,  their 
executors,  administrators,  and  assigns,  that  the  said  policy  of  assurance 
was,  at  the  time  of  the  execution  of  the  said  indenture  of  settlement,  in 
full  force  and  efiiect,  and  had  not  been  assigned,  charged,  or  incumbered 
4cQQq-i  ^^  ^^7  ^™®  >  *°^  *'®^  ^^^  •further  assurance  of  the  said  policy. 
-■  And  in  the  same  indenture  was  contained  the  following  covenant 
by  the  said  Rev.  William  Borradaile,  that  is  to  say, — ^^And  the  said 
William  Borradaile,  the  son,  doth  hereby,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenant,  promise,  and  agree  with  and  to  the 
said  John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William 
Cotton,  their  executors  and  administrators,  that,  in  case  the  said  intended 
marriage  should  be  solemnized,  he  the  said  William  Borradaile,  the  son, 
ihall  and  will,  from  and  after  the  Bolemnization  thereof  at  all  time$ 
during  his  life^  duly  pay  all  such  premiums  and  other  moneys,  and  do 
and  perform  all  such  acts,  matters,  and  things  as  shall  be  requisite  for 
continuing  and  keeping  on  foot  the  said  policy  of  insurance  on  his  life, 
hereinbefore  assigned,  or  intended  so  to  be.*' 

The  said  marriage  was,  shortly  after  the  date  and  execution  of  the 
said  settlement,  duly  solemnized ;  and  there  are  issue  of  the  said  mar- 
riage, four  children,  two  sons  and  two  daughters,  all  of  whom  are  now 
living. 

On  or  about  the  16th  of  February,  1838,  the  said  Rev.  William  Bor- 
radaile was  drowned  in  the  river  Thames ;  his  hat  and  cloak  having  been 
then  found  on  Yauxhall  Bridge  ;  and  the  body  of  the  said  Rev.  William 
Borradaile  baring  been  found  in  the  said  river  on  the  20th  of  March, 
1838. 

A  coroner's  inquest  was,  on  the  following  day,  duly  held  on  the  body; 
when,  after  examining  various  witnesses  on  oath,  the  jury  on  such  inquest 
rejurntd  the  following  verdict : — "  That  the  said  Rev.  William  Borra- 
daile was  found  drowned,  on  the  20th  day  of  March,  then  instant,  in  the 
water  of  the  river  Thames,  in  the  parish  of  St.  Margaret,  Westminster; 
but,  when,  how,  and  where,  or  by  what  means,  he  came  to  his  death, 
there  was  no  evidence  to  the  jurors." 

'^^41       ^^^  ^^^  purpose  of  the  case,  it  was  to  be  taken  that  *the  said 
Rev.  William  Borradaile  was  drowned  under  the  circumstances 
stated  in  the  verdict  of  the  jury  iii  the  cause  of  Borradaile  v.  Hunter, 
hereinafter  set  forth. 

The  said  Rev.  William  Borradaile,  on  or  about  the  14th  of  February, 
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1832,  daly  made  and  published  his  last  will  and  testament  in  writing, 
whereof  he  appointed  Abraham  Borradnile  and  the  Rev.  Joseph  Shaw, 
and  also  his  wife,  the  said  Agnes  Sarah  Blizard  Borradaile,  and  his 
sister,  Sarah  Borradaile,  executors  and  executrixes, — ^which  will  was  duly 
proved  by  the  said  Abraham  Borradaile  alone,  in  the  prerogative  court 
of  the  Archbishop  of  Canterbury,  on  the  17th  of  March,  1838,  and  the 
said  Abraham  Borradaile  hath  possessed  assets  of  the  said  testator. 

Notice  of  the  death  of  the  said  Rev.  William  Borradaile  was  duly 
given  by  or  on  the  part  of  the  said  John  Watson  Borradaile,  Charles 
Hampden  Turner,  and  William  Cotton,  as  the  trustees  named  in  the 
said  indenture  of  settlement,  to  the  said  London  Life  Association; 
and  several  applications  were  made  to  the  said  association  for  the 
payment  of  the  said  sum  of  1000^.,  so  assured  by  the  said  policy  of 
assurance  as  aforesaid;  but  the  managers  and  directors  of  the  said 
association  refused  to  pay  the  said  sum  of  lOOOZ.  insured  by  the  said 
policy. 

In  or  as  of  Trinity  term,  1839,  the  said  John  Watson  Borradaile, 
Charles  Hampden  Turner,  and  William  Cotton,  caused  an  action  to  be 
brought,  and  an  action  was  then  brought,  in  the  name  and  with  the  per- 
mission of  the  said  Abraham  Borradaile,  as  executor  of  the  said  Rev. 
William  Borradaile,  against  Sir  Claudius  Stephen  Hunter,  Bart.,  as  the 
surviving  trustee  of  the  said  London  Life  Association,  who  had  executed 
the  said  policy,  for  the  purpose  of  recovering  from  the  said  association 
the  said  sum  of  10002.,  so  insured  by  the  said  policy  as  aforesaid.  The 
said  Sir  C.  S.  Hunter  pleaded  to  such  action,  that  the  said  William  Bor- 
radaile, the  assured  named  in  the  "^said  policy,  had  died  by  his  r^c^oc 
otem  hatuU,  and  that,  in  consequence  thereof,  the  said  policy  had  ^ 
become  void. 

The  said  cause  came  on  for  trial  before  Erskine,  J.,  and  a  special 
jury,  at  the  sittings  in  London,  after  Michaelmas  term,  1841 ;  and  the 
jury  then  returned  the  following  verdict, — which  Verdict  was  admitted 
to  be  true  in  fact, — viz.  "  that  the  Rev.  William  Borradaile  voluntarily 
threw  himself  into  the  river,  intending  to  destroy  his  life,  but  that,  at  the 
time  of  committing  the  act,  he  was  not  capable  of  judging  between  right 
and  wrong." 

Upon  such  finding  of  the  said  jury,  a  verdict  was  under  the  direction 
of  the  learned  judge,  found  for  the  defendant  in  the  said  action ;  leave 
being  given  to  the  plaintiff  to  apply  to  the  court  to  set  aside  such  ver- 
dict, and  that  a  verdict  might  be  entered  for  the  plaintiff,  for  1127/. 
damages,  which  was  assessed  by  the  jury  to  the  plaintiff  on  such  trial, — 
being  the  amount  of  the  sum  insured  by  the  said  policy,  with  interest 
thereon,  at  the  rate  of  6/.  per  cent,  per  annum^  from  the  1st  of  July, 
1838,  when  the  said  sum  became  demandable  or  payable  under  the  said 
policy  up  to  the  fourth  day  of  Hilary  term  then  next  following. 

In  Hilary  term,  1842,  a  rule  was  granted  by  the  court  of  Com- 
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mon  Pleas,  that  the  defendant  in  sach  action  should  show  canse,  on 
the  first  day  of  the  next  term,  why  the  said  verdict  should  not  be  set 
aside. 

The  said  rule  came  on  for  argument  in  Trinity  term,  1842 ;  and,  in 
Easter  term,  1843,  judgment  was  given  upon  the  said  rule,  by  the  ma- 
jority of  the  said  court,  viz.  Erskinb,  J.,  Maule,  J.,  and  Coltman,  J., 
declaring  their  opinions  severally  in  favour  of  the  defendant,  and  Tin- 
DAL,  G.  J.,  declaring  his  opinion  in  favour  of  the  plaintiff,  in  the  said 
action ;  whereupon,  the  rule  which  had  been  obtained  on  the  part  of  the 
plaintiff,  was  discharged,  and  judgment  was  entered  up  for  the  defendant 
in  such  action,  with  costs  40«. 

moQQ-i  *The  question  for  the  opinion  of  the  court  is,  whether  the  said 
-^  John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William 
Cotton,  are  entitled  at  law  under  the  aforesaid  covenant  of  the  said  Rev. 
William  Borradaile,  deceased,  contained  in  the  said  indenture  of 
the  26th  of  June,  1828,  to  recover  the  said  sum  of  10002.  from  the 
said  Abraham  Borradaile,  the  executor  of  the  said  Rev.  William  Bor- 
radaile. 

The  case  was  argued  in  Trinity  term,  1846,  before  Tinbal,  G.  J., 
CoLTMAK,  J.,  Maule,  J.,  and  Cresswell,  J.(a) 

(a)  This  caae  arose  out  of  an  ordinary  creditors'  suit  for  the  administraiion  of  the  estate  of 
the  deceased.  Upon  the  trustees  of  the  settlement  bringing  their  charge  into  the  master's 
office,  the  matter  was  very  fully  discussed  before  Master  Sejiior,  by  B,  Palmer,  for  the  trus- 
tees, and  J.  Campbell,  for  the  general  creditors;  and  the  charge  was  disallowed.  Upon  a 
second  argument,  however,  the  masier,  after  taking  time  to  consider,  thought  fit  to  allow  the 
claim,  giving  his  reasons  as  follows : — 

*'  The  testator  insured  his  life  in  10002.  in  the  London  Life  Association,  subject  to  a  condi- 
tion contained  in  the  policy,  avoiding  it  if  he  should  die  by  his  own  hands.  Previously  to  his 
marriage  in  1828,  he  assigned  the  policy  to  trustees,  for  the  benefit  of  his  wife  and  children, 
and  covenanted  to  do  all  acts  requisite  for  continuing  and  keeping  it  on  foot.  On  the  16tb  of 
January,  1838,  he  threw  himself  from  Vauxhall  Bridge.  An  action  was  brought  by  the  trus- 
tees against  the  office ;  and  the  jury  found  that  he  voluntarily  threw  himself  into  the  river, 
intending  to  destroy  his  life  ;  but  that,  at  the  time  of  committing  the  act,  be  was  not  capable 
of  judging  between  right  and  wrong.  A  verdict  was  found  for  the  defendant;  which,  when 
the  question  was  re-argued  before  the  court  of  Common  Pleas,  was  affirmed  by  the  three 
puisne  judges— the  chief  justice  dissenting.  The  office,  however,  paid  227/.,  the  value  of  the 
policy  at  the  time  of  the  assu-ed's  death,  which  was  applied  by  the  trustees  in  part-payment 
^f  their  costs.  And  the  trustees  now  claim  before  me,  as  specialty  creditors,  the  whole  10002., 
with  interest  from  the  16th.  of  May,  1838,  when,  if  the  testator  had  died  a  natural  death  on  the 
day  that  he  destroyed  himself,  the  money  assured  by  the  policy  would  have  been  payable.  On 
much  consideration,  I  think  that  the  claim  ought  to  be  allowed.    My  reasons  are  as  follows:— 

"  First,  I  think  that  the  committing  an  act  which  avoided  the  policy,  was  a  breach  of  the 
oovunant  to  do  all  acts  requisite  to  keep  it  on  foot. 

"  Secondly,  I  am  inclined  to  think,  that,  if  the  finding  of  the  jury  is  to  be  considered  a  finding 
mat  the  testator  was  insane  when  he  destroyed  himself,  the  better  opinion  ia  that  his  estate 
i'  answerable  in  damages.  The  dictum  in  Weaver  v.  ll^cr^,  Hobart,  134,  that  a  lunatic, 
though  not  criminally  responsible,  is  civilly  responsibte  in  damages  for  a  trespaKS,  is  recognised 
in  Hale's  Pleas  of  the  Crown,  p.  16  ;  and  I  have  fnund  no  opposing  authority.  And,  if  alnnatxe 
is  responsible  civilly  for  a  tort,  A  fortiori  he  is  so.  for  a  breach  of  contract. 

"  Thirdly,  I  think  that  the  court  of  Common  Pleas  held  ihe  finding  of  the  jury  to  have  been 
that  the  testator  was  not  innane  when  he  committed  the  act.  The  chief  justice  says  that  it 
wa»  admitted,  that,  ifke  yme  irutane,  the  office  wan  reirponnthle.  Coltman,  J.,  says,  that  the 
finding  of  the  jury  implies  that  the  testator  was  nnder  no  ineontrollalle  m/amce— that  he  \a^ 
power  to  do  the  act,  or  to  ahotainfrom  it.    If  I  reject  the  claim  of  the  trustees,  I  must  affirir 


5  Manning,  Granger,  &  Scott.  287 

•Sir  T.  Wildej  Serjt.,  who  appeared  with  R.  Paliner,  for  the  -kooir 
defendant,  claimed  to  be  entitled  to  begin,  inasmuch  as  he  was  to  ^ 
support  the  affirmative. 

Channdy  Serjt.  (with  whom  was  F.  V.  Lee\  contrit,  insisted  that  the 
plaintiff  ought  to  begin. 

TiNDAL,  C.  J.     The  burthen  of  sustaining  the  affirmative  of  the  pro- 
position submitted  to  us,  being  cast  upon  the  defendant,  he  must  begin. 

Sir  T.  Wilde^  Serjt.  The  obvious  meaning  of  the  covenant  upon 
which  this  question  arises,  is,  that  the  covenantor  will  keep  the  policy  on 
foot  as  an  available  policy.  [Tindal,  C.  J.  It  is  an  affirmative  covenant 
to  pay  the  premiums,  and  to  do  and  perform  all  such  acts,  matters,  and 
things  as  shall  be  requisite  for  continuing  and  keeping  the  policy  on 
foot.]  Though  the  words  of  *the  covenant  are  affirmative,  they  r+ooo 
operate  negatively  to  restrain  the  party  from  doing  any  act  to  ^ 
destroy  the  policy.  In  Comyns's  Digest,  Tit.  Covenant  (E.  2),  it  is 
said :  ^*  If  a  man  acts  contrary  to  the  intention  of  the  covenant,  it  shall 
be  a  breach,  though  he  performs  the  words  of  the  covenant :  as,  if  a 
covenant  be,  to  deliver  a  recognisance  to  be  cancelled,  it  is  a  breach  if 
he  extends  it  before,  though  it  be  afterwards  cancelled.(a)  If  a  brewer 
covenants  to  deliver  all  his  grains  for  the  cattle  of  the  plaintiff,  and  he 
puts  hops  to  them  before  delivery.(i)  If  a  man  covenants  to  leave  all  the 
trees  upon  the  land,  and  he  cuts  them  down,  and  leaves  them  there."(() 
The  covenant  clearly  binds  the  party  to  forbear  from  doing  any 
affirmative  acts  that  would  tend  to  destroy  the  policy.  [Maule,  J. 
Suppose  the  assured  had,  without  license,  gone  beyond  the  limits  of 
Europe ;  that  clearly  would  have  been  a  breach  of  his  covenant.]  It  is 
no  answer  to  the  argument,  to  say  that  the  breach  here  was  not  complete 
until  after  the  death  of  the  assured :  for,  when  he  precipitated  himself 
into  the  river,  he  did  the  act  which  prevented  the  policy  from  being 
available,  at  the  only  time  at  which  it  could  be  available.  The  difficulty 
that  presented  itself  to  the  mind  of  one  member  of  the  court,  in  Borra* 
daile  v.  Hunter^  6  M.  &  G.  639,  6  Scott,  N.  R.  418,— m.  that  the 
proviso  in  the  policy  attached  only  to  the  act  of  criminal  self-destruc- 
tion,— does  not  arise  here.  The  covenantor  contracts  to  do  all  acts  to 
keep  alive  the  policy,  and  to  forbear  to  do  all  acts  tending  to  its  destruc* 
tion.  [Maule,  J.  Thejcase  contains  no  general  reference  to  the  deed, 
so  that  the  court  might  see  whether  there  was  any  covenant  that  might 
explain  this.]    If  a  man  enters  into  a  covenant,  and  afterwards  becomes 

that  the  testator  vmt  not  sufficiently  insane  to  render  the  office  liable,  and  yet  waf  sufficiently 
insane  to  relieve  his  eiecutors  from  responsibility. 

**  The  question  as  to  interest  has  not  been  argued.  It  appesrs  to  me  that  the  trustees  are 
entitled  to  it,  at  the  rate  of  4  per  eent.j  from  the  time  when  the  insurance  money  would  have 
been  payable  if  the  office  had  been  liable." 

(a)  Citing  Sir  T.  Raym.  25,  and  1  Sid.  48 ;  and  see  Sir  Anthony  Mayne'a  case,  5  Co. 
Rep.  20. 

(6;  Citing  Sir.  T.  Raym.  464. 
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*3891  ^^^^^^'  ^^^^  ^^^^  ^^^  ^excuse  him  from  performing  his  covenant. 
Hi3  misfortune  is  not  to  be  visited  npon  an  innocent  covenantee. 
[Mauls,  J.  Is  there  any  act  to  be  done  by  the  assured,  except  the 
payment  of  the  premiums?]  None.  [Maule,  J.  The  payment  of  the 
premiums  being  specifically  provided  for,  some  sense  must  be  giv^n  to 
the  subsequent  words  of  the  covenant.]  The  covenantor  contracts  so  to 
conduct  himself  as  not  to  destroy  the  policy.  Griffith  v.  O-oodbitrdj  the 
case  cited  by  Comyns  from  Sir  T.  Raymond,  464,  is  as  follows : — The 
defendant  covenants  that  the  plaintifi",  his  executors,  &;c.,  valeani  e» 
possint  habere  for  seven  years,  seven  parts  of  all  the  grains  made  in 
the  defendant's  brewhouse,  and  assigns  one  breach  {inter  alia)  that  the 
defendant,  with  intention  to  deceive  the  plaintiff,  did  put  divers  quantities 
of  hops  into  the  malt  of  which  the  grains  were  made ;  by  reason  whereof 
the  grains  were  spoiled,  and  became  unprofitable  to  the  plaintiff.  Upon 
motion  in  arrest  of  judgment  (after  a  verdict  for  the  plaintiff,  with  da- 
mages lOOZ.),  ^^  on  the  ground  that  this  breach  is  out  of  the  articles,  viz. 
the  putting  the  hops  into  the  grains,  and,  damages  being  entire,  the 
plaintiff  ought  not  to  have  judgment," — judgment  was  given  for  the 
plaintiff,  '*  because  the  intention  of  the  parties  is  to  be  considered  in  all 
contracts ;  and  it  was  the  intent  of  the  parties  here  that  the  plaintiff 
should  have  th^  grains  for  the  use  of  his  cattle,  and  they  will  not  eat 
them  when  hops  are  put  into  them.  So,  if  I  covenant  that^I  will  leave 
all  the  timber  which  is  growing  on  the  land  I  hire,  upon  the  land,  at  the 
end  of  the  term,  if  I  cut  it  down,  though  I  leave  it  on  the  land,  it  is  a 
breach  of  my  covenant.  So,  if  I  covenant  to  deliver  so  many  yards  of 
cloth,  and  I  cut  it  in  pieces,  and  then  deliver  it,  it  is  a  breach  of  my 
covenant ;  for,  the  law  regards  the  real  and  faithful  performance  of  all 
contracts,  and  doth  discountenance  all  such  acts  as  are  infraudem  legis.*' 


*390] 


*ChanneUj  Serjt.,  contra.     It  cannot  now  be  disputed,  that 


although  a  lunatic  is  not  criminally  responsible  for  his  acts,  as 
for  high  treason,  or  felony;  yet  he  may  be  civilly  liable,  as  for  a  tres- 
pass. It  is  so  laid  down  in  Weaver  v.  Wardj  Hobart,  134.  In  that 
case.  Weaver  brought  an  action  of  trespass  of  assault  and  battery  against 
Ward.  The  defendant  pleaded  that  he  was,  amongst  others,  by  the 
commandment  of  the  lords  of  the  council,  a  trained  soldier  in  London, 
of  the  band  of  one  Andrews,  captain,  and  so  was  the  plaintiff;  and  that 
they  were  skirmishing  with  their  muskets,  charged  with  powder, /or  their 
exercise  in  re  militari,  against  another  captain  and  his  band ;  and,  as 
they  were  skirmishing,  the  defendant,  casualiter  et  per  infortunium^  ei 
contra  voluntatum  suamj  in  discharging  of  his  piece,  did  hurt  and  wound 
the  plaintiff,  which  is  the  same,  &c. ;  absque  hoc  that  he  was  guilty  altter^ 
sive  alio  modo.  And,  upon  demurrer  by  the  plaintiff,  judgment  waf 
given  for  him ;  for,  though  it  was  agreed,  "  that,  if  men  tilt  or  turney 
in  the  presence  of  the  King,  or  if  two  masters  of  defence,  playing  their 
prizes,  kill  one  another,  that  this  shall  be  no  felony ;  or,  if  a  lunatic  kill 
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a  man,  or  the  like ;  because  felony  must  be  done  animo  felonieo :  yet,  in 
trespass,  which  tends  only  to  give  damages  according  to  hurt  or  loss,  it 
is  not  so ;  and  therefore,  if  a  lunatic  hurt  a  man,  he  shall  be  answerable 
in  trespass :  and  therefore  no  man  shall  be  excused  of  a  trespass  (for, 
this  is  the  nature  of  an  excuse,  and  not  of  a  justification  prout  ei  bene 
lieuk%  except  it  may  be  judged  utterly  without  his  fault."  This  dis- 
tinction is  recognised  by  Hawkins,(a)  by  Hale,(()  and  by  other  text- 
writers,  and  may  now  be  considered  as  settled.(c) 

^Assuming  that  the  court  will,  upon  this  occasion,  abide  by  the  r4tQQ-| 
O|unions  of  the  majority  of  the  judges  who  decided  the  case  of  *' 
BarradaUe  v.  Hunter — two  of  whom  are  now  present — ^the  question  will 
be,  whether  the  act  of  self-destruction  by  the  covenantor  was  a  breach 
of  his  covenant  that  he  would,  at  aU  timee  during  his  life,  duly  pay  all 
sach  premiums  and  other  moneys,  and  do  and  perform  all  such  acts, 
matters,  and  things  as  should  be  requisite  for  continuing,  and  keeping 
on  foot,  the  policy  by  the  indenture  assigned.  The  language  of  the 
proviso  in  the  policy,  is  material  to  the  elucidation  of  this  question.  It 
declares  that  the  policy  shall  be  void,  in  case  the  assured  shall  die  upon 
the  seas,  except  in  such  passages  as  are  allowed  by  the  rules  of  the 
society,  or  go  beyond  the  limits  of  Europe,  or  enter  into,  or  engage  in 
any  naval  or  military  service  whatsoever,  unless  license  be  obtained  from 
a  court  of  directors  of  the  society,  or  shall  die  by  his  own  hands,  or  by 
the  hands  of  justice,  or  in  consequence  of  a  duel,  &c.  The  assured  was 
to  pay  the  premiums  at  all  events :  and  the  latter  branch  of  the  covenant 
in  question  evidently  had  reference  to  the  proviso  in  the  policy  above 
adverted  to.  [Maule,  J.  It  might  possibly  comprehend  the  payment 
of  any  fine  imposed  upon  the  assured  for  non-payment  of  the  premiums 
within  the  proper  time.]  The  words  "  at  all  times  during  his  life,"  are 
the  governing  words  in  this  covenant :  and  they  show  that  the  construc- 
tion contended  for  on  the  other  side  cannot  be  correct.  The  intention 
of  the  covenant  was,  to  impose  upon  the  assured  certain  duties  and  lia- 
bilities in  relation  to  this  policy  during  his  lifetime.  Upon  his  death, 
the  policy,  and  all  the  rights  and  liabilities  of  the  assured  were  at  an 
end.  [Maule,  J.,  referred  to  Halee  v.  Petitj  Plowd.  Comm.  258,  where 
it  was  held  that,  if  a  joint-tenant  of  any  chattel  interest  commits  suicide, 
*the  right  to  the  whole  chattel  becomes  vested  in  the  King.  There,  r+ono 
Sir  James  Hales,  a  judge  of  the  Common  Pleas,  and  his  wife,  ^ 
were  joint-tenants  of  a  term  for  years :  Sir  James  drowned  himself,  and 
was  {oxmA  felo-de-se ;  and  it  was  held  that  the  term  did  not  survive  to 
the  wife,  but  that  Sir  James's  interest  was  forfeited  to  the  King  by  the 
felony,  and  that  it  consequently  drew  the  wife's  interest  along  with  it.] 

(a)  1  Hawk.  p.  C.  Ch.  4,  p  29. 

%  Hale.  P.  C,  Book  I.  Ch.  1. 

ie)  And  aee  Baynter  v.  The  Earl  €f  FoHmunilh,  2  C.  &  P.  178.  5.  B.  &  C.  170.  7  D.  &  R. 
6H ;  Brown  v.  Jodrdl,  3  C.  &  P.  30,  M.  &  M.  105 ;  Levy  ▼.  Baker,  M.  &  M.  106,  n  ;  5  M. 
&  G.  670,  n.  ^ 
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To  bold  this  covenant  broken,  nnder  the  circamstances,  would  be  a  most 
strained  and  violent  construction.  [Tindal,  C.  J.  Did  not  the  deceased 
impliedly  covenant  that  he  would  not  render  the  policy  abortive  by 
destroying  himself?]     The  covenant  is  simply  an  affirmative  covenant. 

Sir  T.  Wilde,  Serjt.,  in  reply.  The  argument  already  urged  has 
received  no  answer  whatever.  [Maule,  J.  Suppose  the  assured  had  been 
guilty  of  a  transportable  offence,  for  which  he  was  tried,  convicted,  and 
sentenced  to  transportation :  would  his  going  beyond  seas  under  such 
circumstances,  without  the  license  of  the  society,  be  a  breach  of  this 
covenant  ?]  Unquestionably  it  would.  [Maule,  J.  You  certainly  must 
go  that  length,  to  support  your  argument.]  In  Piatt  on  Covenants,(a) 
various  instances  are  given  of  covenants  that  have  received  a  larger 
interpretation  than  the  words,  taken  literally,  would  warrant.  Thu8,(i) 
^^  where  a  lessee  covenanted  that  he  would,  at  all  times  and  seasons  of 
burning  lime,  supply  the  lessor  and  his  tenants  with  lime,  at  a  settled 
price,  for  the  improvement  of  their  lands  and  repair  of  their  houses — ^it 
was  held  that  this  covenant  also  implied  that  he  would  burn  lime  at  all 
such  seasons ;  and  that  it  was  not  a  good  defence,  to  plead  that  there 
was  no  lime  burned  on  the  premises,  out  of  which  the  lessor  could  be 
♦3931  s'lPPlied:"  •  The  Harl  of  Shrewsbury  v.  Gould,  2  B.  &  Aid.  487. 
-'  '^  So,  where  the  lessee  covenanted  that  he  would,  at  all  times 
during  the  term,  fold  his  flock,  which  he  should  keep  upon  the  demised 
premises,  upon  such  parts  thereof  where  the  same  had  been  usually  folded, 
under  a  penalty  of  SL  a  time,  for  every  time  the  same  should  be  folded 
off  from  the  demised  premises,  or  on  any  other  part  thereof  than  where 
the  same  had  been  usually  folded ; — the  court  considered  that,  by  his 
covenant,  the  tenant  was  absolutely  bound  to  keep,  as  well  as  fold  a  flock :" 
Webb  V.  Plummer,  2  B.  &  Aid.  746.  No  doubt,  the  assured  here  would 
have  been  guilty  of  a  breach  of  the  condition,  and  of  the  covenant,  if 
he  had  gone  abroad  without  obtaining  a  license :  the  objection  would  have 
been  the  going  abroad,  not  the  omission  to  obtain  a  license.  When  this 
man  threw  himself  into  the  river,  he  clearly  did  not  so  conduct  himself 
as  he  engaged  by  his  covenant  to  do.  [Tindal,  G.  J.  You  aeem  to 
adopt  the  somewhat  quaint  reasoning  of  Dter,  0.  J.,  in  Hales  v.  Petit. 
"The  felony,"  he  says,  "is  attributed  to  the  act;  which  act  is  always 
done  by  a  living  man,  and  in  his  lifetime,  as  my  brother  Brown  said : 
for,  he  said,  Sir  James  was  dead ;  and  how  came  he  to  his  death  ?  It 
may  be  answered,  by  drowning.  And  who  drowned  him  ?  Sir  James 
Hales.  And,  when  did  he  drown  him  ?  In  his  lifetime.  So  that.  Sir 
James  Hales,  being  alive,  caused  Sir  James  Hales  to  die :  and  the  act 
of  the  living  man  was  the  death  of  the  dead  man.  And  then,  for  this 
offence,  it  is  reasonable  to  punish  the  living  man  who  committed  the 
offence,  and  not  the  dead  man.  But,  how  can  he  be  said  to  be  punished 
alive,  when  the  punishment  comes  after  his  death  ?     Sir,  this  can  be 

(a)  Pages  55,  et  seq.  (h)  Page  57. 
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done  no  other  way  but  by  divesting  out  of  him,  from  the  time  of  the  act 
done  in  his  lifetime,  which  was  the  cause  of  his  death,  *the  title  ri^oQA 
and  property  of  those  things  which  he  had  in  his  lifetime."] 
Referring  to  that  case,  in  a  note  to  2  Bla.  Comm.  p.  409,  Professor 
Christian  observes :  '^  This  must  have  been  a  case  of  notoriety  in  the 
time  of  Shakspeare ;  and  it  is  not  improbable  that  he  intended  to  ridicule 
this  legal  logic,  by  the  reasoning  of  the  grave-digger  in  Hamlet,  upon 
the  drowning  of  Ophelia.* '(a)  It  was  the  duty  of  the  covenantor  to  keep 
this  an  effective  policy,  not  only  by  doing  all  acts  necessary  on  his  part 
to  keep  it  alive,  but  by  abstaining  from  all  acts  tending  to  its  destruction. 
[Maule,  J.  Suppose  he  had  surrendered  the  policy  to  the  society:  that 
would  have  been  an  act  not  literally  within  the  terms  of  the  covenant ; 
but,  nevertheless,  it  would  have  been  a  breach  of  that  covenant.(i)] 
Exactly  so.  The  court  must  look  at  the  covenant,  and  give  it  a  reason- 
able and  common-sense  construction.  Cur.  adv.  v%dL 

♦The  following  certificate  was  afterwards  (in  Hilary  term,  1847)  r*Qac 
sent : —  *■ 

'^  We  have  heard  this  case  argued  by  counsel,  and  have  considered  it, 
and  ar^  of  opinion  that  John  Watson  Borradaile,  Charles  Hampden  Tur- 
ner, and  William  Cotton,  are  not  entitled  at  law,  under  the  aforesaid 
covenant  of  the  said  Rev.  William  Borradaile,  deceased,  contained  in 
the  said  indenture  of  the  26th  of  June,  1828,  to  recover  the  said  sum  of 
1000/.  from  the  said  Abraham  Borradaile,  as  executor  of  the  said  Rev. 
William  Borradaile. 

"  T.  COLTMAN. 

"W.H.  Maule. 

"  C.  CrE88WELL."(<?) 

(a)  Act  V.  Scene  1.    And  vee  Sir  J.  Hawkins's  note  in  Stephen's  edition. 

The  analogy  between  the  reasoning  of  the  lord  chief  justice  and  that  of  the  grave-digger  is 
not  very  obTious.  None  of  the  points  mentioned  by  Dyer  (who  states  a  very  sensible  proposi- 
tbn  in  somewhat  quaint  language)  appear  to  be  touched,  or  glanced  at,  in  this  supposed 
parody. 

(5)  In  7  Co.  Rep.  15a,  it  is  said,  "and  thereupon  the  case  in  tempt,  E.  1,  Covenant  29,  and 
F.  N.  B.  was  put— that,  although  the  covenant  be,  that  he  leave  the  wood  in  as  good  plight, 
Ilc^  at  the  end  of  the  term,  if  the  lessee  cuts  down  the  trees,  the  lessor  shall  presently  have 
an  action  of  covenant ;  for,  it  is  not  possible  that  he  leave  the  trees,  &c.,  at  the  end  of  the 
term;  so  that  the  impossibility  of  the  act  shall  give  a  pretent  action  upon  n  future  covenant." 
The  case  in  Fiti.  Abr.,  tit.  Covenant,  pi.  29,  runs  thus: — **  En  tempi,  E.  1.  A  man  leased  a 
manor  for  a  term  of  years,  and  the  lessee  bound  himself  by  deed  to  leave  the  messuages  of 
the  manor,  and  all  that  was  within  the  manor,  in  as  good  state  as  he  had  found  it  during  the 
term ;  and  afterwards  the  lessee  did  waste  in  the  messuages,  and  in  the  woods,  in  cutting  oaks, 
Ilc  ;  and  the  lessor  brought  a  writ  of  covenant  during  the  term.  Mutford,  (Serjt.)  The  term 
is  not  passed ;  and  it  may  be,  that,  before  the  end  of  the  term,  it  shall  be  redressed.  There- 
fore jiKlgment,  if  during  the  term,  action,  &c.  Berrhcotoic,  (Justice.)  You  have  done  waste 
m  wood.  How  can  you  say  that  yoa  can  redress  that  f  d&c.  Wherefore  the  defendant  pleaded 
over,  &€.*' 

In  Sir  Anthony  Mayne's  case,  5  Co.  Rep.  20,  it  was  held  that  an  action  of  covenant  lay 
during  the  continuance  of  the  term,  upon  a  covenant  to  grant  a  fresh  lease  at  the  expiration  of 
the  term,  the  lessor  having  done  an  act  which  disabled  him  granting  a  further  lease.  And  see 
F.K.  8.145.  K. 

(c)  See  Cl^  V.  Sdkiaabe,  3  Man.,  Gr.  &  S.  437.    The  words  of  the-  condition  in  that  policy 
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were — that  the  policy  should  become  void  if  the  assured  should  die  on  the  high  seas,  or  should 
go  beyond  ihe  limits  of  Europe,  or  enter  the  military  or  naval  service,  except  with  the  permis- 
sion of  the  assurers — and  that  *'  every  policy  by  a  person  on  his  or  her  own  life  should  be  void. 
if  such  person  should  commU  suicide,  or  die  by  duelling  or  the  hands  of  justice."  The  ooun 
of  Exchequer  Chamber  held, — by  the  opinions  of  five  judges  against  two, — that  the  terms  of 
the  condition  included  all  acts  of  voluntary  self-destruction  ;  and  therefore,  that,  if  the  assured 
voluntarily  killed  himself,  it  was  immaterial  whether  he  was  or  was  not,  at  the  time,  a  respon- 
sible moral  agent. 
The  propriety  of  this  decision  is  understood  to  have  been  doubted  by  other  judges. 


*396]  *BAYLEY  v.   BRADLEY. 

By  indenture  of  lease,  dated  the  26th  of  June,  1810,  between  A.  (the  father  of  the'  plaintifl*) 
and  B.  i.the  father  of  the  defendant),^eciting  a  former  lease  of  the  27th  of  July,  1801,  made 
between  W.  S.  and  M.  his  wife,  and  A.,  which  recited  that  M.  was  entitled  to  moiety  of 
lands  in  West  Fen,  and  to  two- thirds  lor  lite  or  for  some  other  estate  of  freehold,  and  that 
A.  voas  entitled  to  the  other  moiety  and  the  other  third  part^  refpectively^  or  some  other  share 
of  the  same  lands,  for  some  estate  of  freehold,  6lc.  ;  and  by  which  W.  S.  and  M.  his  wife 
demised  the  moiety  and  two-third  parts  respectively  of  M.  to  A.  for  forty  years  from  the  5th 
of  April,  1801, — A.  demised  to  B.,  amongst  other  premises,  the  lands  of  which  M.  was  by 
the  recital  in  the  lease  of  1801,  said  to  be  entitled  to  two-thirds  and  himself,  A.,  to  one-third 
(of  the  lands  in  West  Fen),  for  the  remainder  of  the  term  of  forty  years,  except  the  last 
ten  days. 

A.  died  in  1813,  and  B.  in  1818,  leaving  the  plaintiff  and  defendant,  their  respective  repre- 
sentatives. 

The  defendant  continued  in  the  occupation  of  the  lands  in  West  Fen  down  to  the  time  of  the 
trial, — ^he  and  his  father  having  regularly  paid  rent  to  the  plaintiff  and  his  father  down  to 
Lady  Day,  1841,  when  the  lease  of  1801  expired. 

In  debt  for  use  and  occupation  of  an  undivided  third  part  of  the  lands  in  West  Fen,  since 
Lady  Day,  1841 : 

Held,  that  the  recital  in  the  lease  of  1801  wnsprimd  facie  evidence  that  A.  was  entitled  to  one- 
third  of  the  lands  in  West  Fen,  in  fee  : 

And  that  the  plaintiff  had  a  right  to  treat  the  defendant  as  a  tenant  at  sufierance  of  such  undi- 
vided third  part,  for  the  period  during  which  he  held  on  after  the  expiration  of  the  lease,  and 
to  sue  him  for  use  and  occupation  in  respect  thereof. 

SemHet  that  the  estoppel  created  by  the  recital,  ceased  upon  the  expiration  of  the  lease. 

This  was  an  action  of  debt,  for  the  use  and  occupation  of  one  undi- 
vided third  part  of  certain  lands  in  the  March,  in  the  Isle  of  Ely,  for 
three  years,  ending  on  the  25th  of  March,  1844. 

Plea,  never  indebted. 

The  cause  was  tried  before  Alderson,  B.,  at  the  Cambridge  summer 
assizes,  in  1845.     The  facts  appearing  in  evidence  were  as  follows : — 

In  1783,  Elizabeth  and  Mary  Wakelin  were  entitled  in  moieties, 
amongst  other  property,  to  230  acres  of  land  in  March  Fen. 

In  1764,  Mary  Wakelin  purchased  80  acres  of  land  in  West  Fen. 
♦QOTl  *Upon  the  marriage  of  Elizabeth  Wakelin,  in  1783,  with  Dr. 
J  Edward  Bayley  (the  father  of  the  plaintiff),  a  fine  was  levied, 
and  a  settlement  was  made,  under  which  Dr.  Bayley  eventually  became 
entitled  to  the  undivided  moiety  of  the  property  that  had  previously 
belonged  to  his  wife.  There  was  no  issue  of  this  marriage.  The  plain- 
tiff was  the  son  of  Dr.  Bayley  by  a  second  wife. 

In  1797  Mary  Wakelin  devised  all  her  real  estate,  in  general  terms, 
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to  Mrs.  Strong,  the  wife  of  Dr.  Strong,  for  life,  with  remainders  over. 
She  died  in  1798. 

On  the  27th  of  July,  1801,  a  lease  was  granted  by  Dr.  and  Mrs. 
Strong  to  Dr.  Bayley,  of  a  moiety  of  the  230  acres  in  March  Fen,  and 
two-thirds  of  the  80  acres  in  West  Fen,  for  forty  years,  from  the  6th  of 
April  then  last.  It  recited  that  Mrs.  Strong  was  entitled  to  one  moiety 
of  the  280  acres  and  to  two-thirds  of  the  80  acres,  for  the  term  of  her 
life,  or  some  other  estate  of  freehold,  under  the  will  of  Mary  Wakelin, 
or  otherwise ;  and  that  Dr.  Bayley  was  entitled  to  the  other  moiety  and 
other  third  part  respectively,  or  some  other  share  of  the  same  farms, 
lands,  &c.,  for  some  estate  of  freehold. 

By  an  indenture  dated  the  26th  of  June,  1810,  made  between  Dr. 
Bayley,  the  father  of  the  plaintiff,  of  the  one  part,  and  George  Bradley, 
the  father  of  the  defendant,  of  the  other  part, — ^reciting  the  lease  of  the 
27th  of  July,  1801 ;  and  further  reciting  that  Mrs.  Margaret  Strong 
was,  at  the  date  of  the  said  lease  of  the  27th  of  July,  1801,  seised  of 
some  estate  of  freehold,  under  the  will  of  Mary  Wakelin,  as  well  of  the 
said  two  undivided  third  parts  of  the  said  two  farms  containing  80  acres 
as  of  the  undivided  moiety  of  a  messuage  and  several  pieces  of  fen 
ground  adjoining  thereto ;  and  that  Dr.  Bayley  had  lately  sold  and  con- 
veyed to  the  said  George  Bradley,  the  other  undivided  moiety  of  the 
said  messuage  and  pieces  of  fen  ground,  and  had  agreed  to  demise  to 
him,  as  well  the  whole  of  the  said  two  farms  containing  the  80  acres 
*as  the  other  moiety  of  the  said  messuage  and  pieces  of  fen  ground,  p^oQ^ 
for  so  much  of  the  remainder  of  the  term  of  him.  Dr.  Bayley,  ^ 
under  the  lease  of  the  27th  of  July,  1801,  as  was  thereinafter  men- 
tioned,— the  said  Dr.  Bayley  demised  to  George  Bradley  the  two  farms, 
containing  the  80  acres,  and  an  undivided  moiety  of  the  said  messuage 
and  pieces  of  fen  ground,  for  the  remainder  of  the  term  of  forty  years, 
granted  by  the  lease  of  the  27th  of  July,  1801,  except  the  last  ten 
days. 

Dr.  Bayley  died  in  1818,  leaving  the  plaintiff,  his  only  sou^  and  real 
and  personal  representative. 

George  Bradley  died  in  1818,  and  his  son  and  executor,  the  defend- 
ant, continued  to  occupy  the  premises  in  question  until  the  expiration 
of  the  lease  on  the  5th  of  April,  1841,  paying  p*ent  to  the  plaintiff 
down  to  that  time ;  since  which  the  rent  for  the  entirety  of  the  80  acres, 
had  been  paid  to  Mrs.  Strong,  who  had  survived  her  husband,  and  was 
still  living. 

On  the  part  of  the  defendant,  it  was  objected,  that,  assuming  the 
plaintiff  to  be  entitled  to  an  undivided  third  part  of  the  80  acres,  his 
remedy  was  misconceived,  for  that  he  should  have  proceeded  by  eject- 
ment, and  not  by  an  action  for  use  and  occupation. 

The  learned  judge  thereupon  gave  the  defendant  leave  to  move  to 
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enter  a  nonsoit,  if  the  holding  OTer,  after  the  expiration  of  the  lease  of 
July,  1810,  did  not  preclade  him  from  raising  the  question. 

The  defendant  then  put  in  a  deed  of  1764,  purporting  to  convey  to 
Mary  Wakelin  the  entirety  of  the  80  acres,  and  called  witnesses  for  the 
purpose  of  showing  that  Dr.  Bayley  had  no  title  to  any  part  of  the  80 
acres,  but  that  the  whole  was  in  Mrs.  Strong. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  the  acceptance  of  the 
lease  of  the  27th  of  July,  1810,  containing  the  recitals  above  referred 
to,  estopped  George  Bradley,  and  those  claiming  under  him,  from 
•^QQl  *<^oi^^>^o^erting  the  title  so  recited ;  and  that  the  evidence  offered 
-■  on  the  part  of  the  defendant,  failed  to  establish  Mrs.  Strong's 
title  to  the  whole  80  acres. 

It  being  agreed  that  there  was  nothing  to  be  left  to  the  jury,  the 
learned  judge  directed  them  to  find  a  verdict  for  the  plaintiff,  damages 
82/.,  reserving  to  the  defendant  leave  to  move  that  a  verdict  might  be 
entered  for  him. 

Ohannelly  Serjt.,  in  Michaelmas  term,  1845,  accordingly  obtained  a 
rule  nisi. 

Bj/les,  Serjt.,  and  (/Malley^  in  Easter  term  last,  showed  cause.  There 
was  no  distinct  evidence  to  show  how  Dr.  Bayley  had  acquired  an  interest 
in  the  80  acres.  But,  in  the  lease  of  the  27th  of  July,  1801,  from  Dr. 
and  Mrs.  Strong  to  Dr.  Bayley— which  is  proved  by  the  recital  in  the 
indenture  of  the  26th  of  June,  1810 — one-third  of  the  80  acres  is  treated 
as  belonging  to  him ;  and  from  that  time  down  to  1841,  his  title  remiuned 
undisputed.  [Wilde,  C.  J.  Does  the  lease  operate  as  an  estoppel 
except  during  the  term  ?]  A  tenant  is  at  all  times  (a)  estopped  from  dis- 
puting the  title  of  his  landlord :  Bieharda  v.  Holditch,  2  Selw.  N.  P. 
10th  edit.  p.  1893,  n.  (2) ;  BalU  v.  Weatwood,  2  Campb.  11 ;  Doe  d. 
Knight  v.  Lady  Smythe^  4  M.  &  Sel.  847 ;  Cooper  v.  Blandy^  1  N.  G. 
46,  4  M.  &  Scott,  662.  In  Doe  d.  Bidlen  v.  MUh,  2  Ad.  k  E.  17,  4 
N.  &  M.  26,  premises  being  in  possession  of  a  tenant  under  an  indenture 
of  lease,  ja  party  claiming  them  by  an  alleged  title  adverse  to  that  of  the 
lessor,  and  prior  to  the  lease,  demanded  them  of  the  lessee,  and  ultimately 
obtained  possession  by  paying  him  20/.  The  landlord  afterwards  brought 
*4001  *^j^c^™^^^  against  the  party  so  in  possession,  the  term  having 
-*  been  forfeited :  it  was  held,  that  the  plaintiff  could  not  set  up  his 
adverse  title  against  the  landlord.  Patteson,  J.,  there  says :  *^  I  can- 
not distinguish  this  case  from  Doe  d.  Knight  v.  Lady  Smythe.  It  is 
said  that  Williams  (the  lessee)  himself  was  not  let  into  possession  by  the 
lessor  of  the  plaintiST  But  Williams  did  not  come  in  under  any  one 
else :  he  was  in  possession  without  leave ;  and,  when  Bullen,  the  lessor 
of  the  plaintiff,  came  to  him  and  said,  ^  Ton  have  no  right  to  the  pre- 
mises,' he  acquiesced,  and  took  a  lease  from  Bullen.  The  only  question, 
then,  is,  whether  the  defendant  came  in  under  Williams.  Now,  it  appears, 

(a)  Sed  vide,  4  N.  &  M.  29,  n ;  Man.,  6r.  &  S.  224,  229. 
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that,  after  having  claimed  the  property  from  Williams  as  his  right,  he 
paid  him  20Z.,  and  was  let  into  possession.  That  was  either  an  act  of 
collusion  between  Williams  and  him,  to  enable  him  to  dispute  the  land- 
lord's title,  or  a  purchase  by  him  of  Williams's  interest.  In  either  case, 
the  defence  was  inadmissible."  The  defendant  was  bound  by  the  same 
estoppel  that  bound  his  father.  [V.  Williams,  J.  The  question  is, 
whether  the  estoppel  does  not  end  with  the  term.]  The  estoppel  is 
limited  in  point  of  extent ;  but  there  is  no  authority  for  snying  that  it  is 
limited  in  point  of  time.  [Wilde,  C.  J.  In  Go.  Litt.  47,  b,  it  is  said, 
that,  ^^if  a  man  take  a  lease  for  years  of  his  own  land  by  deed  indented, 
the  estoppel  doth  not  continue  after  the  term  ended;  for,  by  the  making 
*of  the  lease  the  estoppel  doth  grow,  and,  consequently,  by  the  end 
of  the  lease,  the  estoppel  determines."  The  only  qualification  I  am 
aware  of,  that  has  been  engrafted  upon  that  rule,  is,'  that  if  the  tenant 
eame  into  possession  under  the  lessor,  he  must  restore  the  possession 
before  he  disputes  the  title.]  If  the  estoppel  is  not  conclusive  upon  the 
defendant,  it  at  all  events  throws  upon  him  the  burthen  of  showing 
that  the  title  was  accepted  and  rent  paid,  under  misapprehension  or 
♦mistake.  Here,  no  title  is  shown  in  Mrs.  Strong,  or  in  any  one  rmAM 
else.  And  it  is  quite  clear  that  the  plaintiff  has  a  good  title  by  ^ 
possession,  under  the  8  &  4  W.  4,  c.  27,  even  as  against  Mrs.  Strong : 
Dae  d.  Corhyn  v.  Bramstofiy  3  Ad.  &  E.  63. 

Channell^  Serjt.,  and  Dasenty  in  support  of  the  rule.  The  first  ques- 
tion is,  whether  the  defendant  is  bound  by  the  misrecital,  in  the  deed  of 
1810,  of  the  lease  of  the  27th  of  July,  1801.  [Cresswell,  J.  The 
lessee  and  his  representative  having  held  under'  the  lease,  down  to  the 
end  of  the  term,  how  can  you  now  contend  that  the  recital  is  untrue  ?] 
The  estoppel,  at  all  events,  ceases  with  the  term.(a)  This  is  settled  by 
the  passage  cited  from  Go.  Litt.  47,  b.  It  is  quite  clear,  however,  that 
use  and  occupation  will  not  lie  here.  To  entitle  the  plaintiff  to  maintain 
such  an  action,  there  must  be  some  contract,  express  or  implied :  the 
mere  occupation  by  the  defendant  is  not  enough.  In  Freeman  v.  Jury, 
Mood,  k  Malk,  19,  A.,  being  in  possession  under  a  lease  for  years,  under- 
let the  premises  from  year  to  year  to  the  defendants,  who  knew  the 
extent  of  A.*s  interest.  The  plaintiff  afterwards  took  a  lease  of  the 
same  premises,  expectant  on  the  determination  of  A.'s  term ;  and  the 
defendants,  after  the  determination  of  A.'s  term,  continued  in  possession 
for  a  qiSarter  of  a  year,  when  they  paid  the  rent  for  that  period,  and 
claimed  to  be  entitled  to  give  up  the  premises :  and  it  was  held,  in  an 
acdon  for  use  and  occupation  for  a  subsequent  period,  that  there  was  no 
evidence  of  a  tenancy  continuing  beyond  that  quarter  of  a  year.  Abbott, 
C.  J.,  there  said :  "  The  plaintiff  cannot  recover,  unless  he  proves  a  new 

fa)  "  But  it  has  continuance  with  respect  to  all  things  which  occurred  durinff  the  term  *• 
per  Jones,  (the  reporter,  then  a  justice  of  K.  B.)*  in  Blnnddl  v.  Baugh,  Sir  W.  Junes,  317. 
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♦4021  ^o^^^^^^g  tenancy  *under  him.  A.'fl  interest  expired  at  Christ- 
mas, 1825,  and  the  defendants  were  aware  that  it  did  so :  their 
tenancy  from  year  to  year  under  A.  must,  therefore,  be  considered  as 
necessarily  expiring  at  that  time.  Then,  their  old  tenancy  being  deter- 
mined, there  is  no  evidence  of  a  new  continuing  tenancy ;  for,  the  fact 
relied  on  admits  equally  well  of  a  different  construction. "(a)  [Wilde, 
G.  J.  There  was  no  actual  occupation  in  that  case  during  the  period  for 
which  the  rent  was  claimed.  And  Alderson,  J.,  in  a  subsequent  case, — 
Woodcock  V.  Nuth,  8  Bingh.  170,  1  M.  &  Scott,  817,  says:  "If  this 
case  depended  on  the  principle  said  to  have  been  laid  down  by  Lord  Ten- 
TERDEN  in  Freeman  v.  Juri/^  I  should  pause  before  I  gave  it  my  aasent.'* 
In  truth,  the  case  has  no  application  whi^tever  here.]  Place  v.  AMyi 
9  Law  Journ.,  N.  S.,  K.  B.  174,  is  to  the  same  effect.  In  Woodfall's 
Landlord  and  Tenant,(i)  it  is  said:  "An  action  for  use  and  occupation 
will  not  lie  where  the  title  is  in  dispute :  the  court,  therefore,  will  not 
try  a  title  by  such  an  action,  ejectment  b^ing  the  proper  remedy :  this 
was  decided  in  a  case  before  the  court  of  King's  Bench,  by  Lord  Kek- 
TON,  G.  J.,  wherein  the  action  was  brought  against  the  tenant  for  rent, 
while  the  heir-at-law  and  a  devisee  were  contesting  their  right  to  the  pre- 
mises. **(<?)  And  in  Birch  v.  Wright^  1  T.  R.  878,  Bulleb,  J.,  says: 
"  The  action  for  use  and  occupation  is  founded  on  contract;  and,  unless 
there  were  k  contract,  express  or  implied,  the  action  could  not  be  main- 
tained. The  action  for  use  and  occupation,  and  the  ejectment,  when 
applied  to  the  same  time,  are  totally  inconsistent ;  for,  in  one,  the  plain- 
*40^1  ^^^  ^^^^  ^^^  defendant  is  his  tenant,  '''and  therefore  he  must  pay 
him  rent ;  in  the  other,  he  says  he  is  no  longer  his  tenant,  and 
therefore  he  must  deliver  up  the  possession.     He  cannot  do  both." 

There  was  evidence  to  show  that  the  plaintiff,  after  the  expiration  of 
the  lease  of  the  27th  July,  1801,  assented  to  the  defendants  hdding  the 
entirety  of  the  80  acres  as  tenant  to  Mrs.  Strong.  [O^MMey  objected 
that  this  was  a  point  not  mentioned  at  the  trial.]  Cur.  adv.  vult> 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt,  for  the  use  and  occupation  of  one  undivided 
third  part  of  certain  lands,  &c.,  for  three  years,  ending  on  the  25th  of 
March,  1844.     The  defendant  pleaded,  never  indebted. 

At  the  trial  before  Alderson,  B.,  the  plaintiff  put  in  evidence  an 
indenture  dated  the  26th  of  June,  1810,  made  between  Edward  Bayley 
(the  father  of  the  plaintiff)  of  the  one  part,  and  George  Bradiey  (the 
father  of  the  defendant)  of  the  other  part.  This  deed  recited  a  former 
lease,  dated  .the  27  th  of  July,  1801,  and  made  between  the  Rev.  William 
Strong,  and  Margaret  his  wife,  of  the  one  part,  and  the  said  Edward 
Bayley,  of  the  other  part,  which  recited  that  the  said  Margaret  was 

(o)  It  bad  been  suggested  by  SearUttf  that  there  might  have  been  a  taking  for  a  single 
quarter. 
(b)  5th  Edit,,  by  Wollaston,  p.  64S. 
<c)  MS.  Hilary  term,  37  G.  3. 
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entitled  to  one  moiety  of  part,  and  to  two-thirds  of  other  parts,  of  the 
eeveral  farms,  lands,  &c.,  thereinafter  mentioned,  or  some  of  them,  for 
the  term  of  her  life,  or  some  other  estate  of  freehold,  under  the  mW  of 
Mary  Wakelin,  or  otherwise,  and  that  the  said  Edward  Bayley  was 
entitled  to  the  other  moiety,  and  other  third  part,  respectively,  or  some 
othw  share  of  the  same  farms,  lands,  &c.,  for  some  estate  of  freehold, 
and  that  it  had  been  agreed  that  the  said  WiHiam  and  Margaret  Strong 
should  lease  their  interest  in  the  said  farms,  lands,  &c.,  *to  the  r«4A4 
said  £dwa>d  Bayley ;  and  it  then  contained  a  demise  for  the  said  - 
William  and  Margaret  Strong  of  an  undivided  moiety  of  a  farm  in 
March  Fen,  and  two  undivided  third  parts  of  two  farms  in  West  Fen, 
containing  eighty  acres,  and  all  other  lands,  &c.,  in  the  parish  of  March, 
of  which  the  said  Margaret  was  devised  of  any  estate  of  freehold,  under 
the  will  of  the  said  Mary  Wakelin, — to  hold  unto  the  said  Edward  Bay- 
ley,  for  the  term  of  forty  years  from  the  5th  of  April  then  last  past,  at 
the  rent  of  60/.,  payable  half-yearly.  After  these  recitals,  the  deed  of 
June  26th,  1810,  proceeded  further  to  recite  that  the  said  Margaret 
Strong  was,  at  the  date  of  the  said  lease  of  July  27th,  1801,  seised  of 
some  estate  of  freehold,  under  the  will  of  the  said  Mary  Wakelin,  as 
well  of  the  said  two  undivided  third  parts  of  the  said  two  farms  con- 
taining eighty  acres,  as  of  the  undivided  moiety  of  a  messuage  and 
several  pieces  of  fen  ground  adjoining  thereto ;  and  that  the  said  Edward 
Bayley  had  lately  sold  and  conveyed  to  the  said  George  Bradley  the 
other  undivided  moiety  of  the  said  messuage  and  pieces  of  fen  ground, 
and  had  agreed  to  demise  to  him,  as  well  the  whole  of  the  said  two 
fums  containing  the  eighty  acres,  as  the  other  moiety  of  the 'said  mes- 
suages and  pieces  of  fen  ground,  for  so  much  of  the  remainder  of  the 
term  of  him,  the  said  Edward  Bayley,  under  the  lease  of  July  27th, 
1801,  as  was  thereinafter  mentioned :  and  then  followed  a  demise  from 
the  said  Edward  Bayley  to  the  said  George  Bradley,  of  the  two  farms 
containing  eighty  acres,  and  an  undivided  moiety  of  the  said  messuage 
and  pieces  of  fen  ground,  for  the  remainder  of  the  term  of  forty  years 
granted  by  the  lease  of  July  27th,  1801,  except  only  the  last  ten  days. 

It  was  then  proved  that  Edward  Bayley  (the  lessor)  died  in  1818, 
leaving  the  plaintiff,  his  only  son  and  real  and  personal  representative ; 
and  that  George  Bradley  (the  lessee)  died  iiv  1818,  leaving  the  defendant 
his  son  *and  personal  representative ;  that  George  Bradley  held  r*4A5 
the  lands  demised  by  the  lease  of  1810,  until  his  death,  when  the 
defendant  succeeded  him  in  the  occupation,  and  continued  to  occupy  till 
the  time  of  the  trial;  that  the  rent  was  regularly  paid,  by  George 
Bradley  and  the  def^idant,  to  Edward  Bayley  and  the  plaintiff,  up  to 
Lady  Day,  1841,  when  the  lease  expired.  And  it  also  appeared,  that, 
in  December,  1841,  the  defendant  paid  to  Margaret  Strong  (who  was 
shown  to  be  still  aJive,  having  survived  her  husband,)  rent  for  the  en- 
tirety of  the  eighty  acres. 

TOL.V.— 33  y2 
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On  this  evidence,  the  plaintiff  sought  to  recover  for  the  use  and  occu- 
pation of  one  undivided  third  part  of  the  eighty  acres. '  At  the  close  of  the 
plaintiff's  case,  it  was  objected  by  the  counsel  for  the  defendant,  that  an 
action  for  use  and  occupation  would  not  lie ;  and  that  the  plaintiff  ought 
to  have  brought  ejectment :  whereupon  the  learned  judge  gave  leave  to 
enter  a  nonsuit,  in  case  the  holding  on  after  the  expiration  of  the  lease 
did  not  raise  the  question*  of  the  defendant  being  tenant,  or  holding  by 
sufferance  of  the  plaintiff. 

The  counsel  for  the  defendant  then  proceeded  to  call  witnesses,  and 
produce  documents,  which,  as  he  contended,  showed  that  the  plaintiff 
had  no  right  to  maintain  the  action,  inasmuch  as  this  evidence  demon- 
strated that  neither  Edward  Bayley  or  the  plaintiff  had,  in  fact,  any 
title  to  the  undivided  third  part  of  the  eighty  acres,  but  that  it  was  in 
Mrs.  Strong. 

The  counsel  for  the  plaintiff,  on  the  other  hand,  insisted  that  the 
acceptance  of  the  lease,  and  the  recitals  therein,  estopped  the  defendant 
from  relying  on  such  evidence,  even  if  it  amounted  to  proof  of  want  of 
title,  which,  however,  he  denied. 

The  counsel  on  both  sides  agreeing  that  there  was  no  fact  in  dispute 
for  the  jury  to  settle,  the  learned  judge  directed  a  verdict  for  the  plain- 
tiff for  32/. ;  and  gave  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

*4nfil  *^  ^^  having  been  obtained  accordingly,  three  questions  were 
-I  discussed  in  the  argument  before  this  court, — ^first,  whether  the 
defendant  was  estopped  from  denying  the  plaintiff's  title;  secondly, 
whether,  supposing  there  was  no  estoppel,  the  defendant  had  succeeded 
in  showing  that  the  title  was  not  in  Edward  Bayley  or  the  plaintiff,  but 
in  Mrs.  Strong;  thirdly,  whether  the  action  for  use  and  occupation 
would  lie,  supposing  that  the  defendant  had  failed  to  show  that  the  title 
was  not  in  the  plaintiff. 

On  the  first  question,  the  court  was  of  opinion,  that,  at  all  events,  die 
lease  established  <a  primd  faeik  case  of  title  in  the  plaintiff,  which  the 
evidence  adduced  by  the  defendant  was  not,  in  point  of  fact,  in  the 
judgment  of  the  court,  sufficiently  strong  to  rebut ;  so  that,  even  sup- 
posing the  first  question  to  be  decided  in  favour  of  the  defendant,  the 
second  must  be  decided  in  fayour  of  the  plaintiff. 

On  the  third  question,  the  court  is  of  opinion  that  the  objection  taken 
by  the  defendant  at  the  trial,  has  no  foundation ;  for,  that  the  plaintiff 
had  a  right  to  treat  the  defendant  as  a  tenant  at  sufferance  of  the  undi- 
vided third  part  of  the  eighty  acres,  for  the  period  during  which  he  held 
on  after  the  expiration  of  the  lease,  and  to  sue  him  for  use  and  occuna- 
tion  in  respect  thereof. 

Another  ground  was  also  taken  by  the  counsel  for  the  defendant,  on 
the  agreement,  as  to  the  third  question,  viz.  that  the  evidence  adduced 
at  the  trial  showed  that  the  plaintiff  had  in  fact  assented  to  the  defend- 
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ant*8  holding  on  the  whole  of  the  eighty  acres  as  tenant  to  Mrs.  Strong. 
But,  on  reference  to  the  judge's  notes,  it  is  plain  that  no  such  point  was 
taken  at  the  trial ;  and,  consequently,  we  think  that  the  defendant  ought 
not  to  be  allowed  to  raise  it  on  the  argument  upon  the  rule, — which 
must,  therefore,  be  discharged.  Rule  discharged. 


*In  the  Matter  of  WILLIAM  PYNE,  Gentleman,  One,  &c.  j-^^^^ 

Jan.  11.  "■ 

Where  a  judge  at  cbambera,  in  the  exercise  of  his  discretion,  in  referring  an  attorney's  bill  for 
tazation,  under  the  6  &  7  Vict.  c.  73,  s.  37,  reserves  to  the  client  liberty  to  question  the 
retainer,  and  restrains  the  attorney  from  bringing  an  action  upon  the  bill  pending  the  refe- 
lence, — the  court  will  not  interfere,  without  strong  ground  for  so  doing. 

SewMcj  that  an  outlaw  brough*  Helore  a  judge  by  summons,  is  entitled  to  be  heard  without 
reversing  his  outlawry. 

Ok  the  27th  of  October  last,  the  following  order  was  made  by  Y. 
Williams,  J.,  upon  a  summons  taken  out  on  the  28d,  at  the  instance  of 
The  Right  Hon.  William-Richard-Arthur-Pole  Tylney-Long-Wellesley, 
commonly  called  Lord  Viscount  Wellesley  :— 

*'  Upon  hearing  the  attorneys  or  agents  on  both  sides,  I  do  order  that 
Mr.  WUliam  Pyne's  bills  of  fees,  charges,  and  disbursements  in  the 
causes  and  matters,  delivered  to  the  Right  Hon.  W.  R.  A.  P.  T.  Long 
Wellesley,  commonly  called  Lord  Viscount  Wellesley,  be  referred  to  the 
master  to  be  taxed ;  and  that  the  said  Mr.  Pyne  give  credit  for  all  sums 
of  money  by  him  received  from  or  on  account  of  the  said  Lord  Viscount 
Wellesley ;  and  that  the  said  Mr.  Pyne  do  refund  what  (if  anything)  he 
may,  on  such  tazation,  appear  to  have  been  over  paid :  And  I  further 
order  that  the  said  Lord  Viscount  Wellesley  shall,  notwithstanding  this 
order,  and  the  taxation,  be  at  liberty  to  question  the  retainer  of  the  said 
William  Pyne :  And  I  further  order  that  the  master  do  tax  the  costs  of 
such  reference,  and  certify  what  shall  be  found  due  to  or  from  either  party 
in  respect  of  such  bill  and  demand,  and  of  the  costs  of  such  reference,  to 
be  paid  according  to  the  event  of  such  taxation,  pursuant  to  the  statute; 
and  that  the  9aid  Mr.  Pyne  be  restrained  from  comnuneing  or  prosectU^ 
ing  any  action  or  suit  touching  such  demand^  pending  such  reference: 
And  I  further  order,  that,  upon  payment  by  the  said  Lord  Viscount 
Wellesley,  of  what  (if  anything)  may  appear  to  *be  due  to  the  said  p  mAQQ 
Mr.  Pyne,  the  said  Mr.  Pyne  do  deliver  to  the  said  Lord  Viscount  *■ 
Wellesley,  or  to  his  attorney,  all  deeds,  books,  papers,  and  writings  in 
his  possession,  custody,  or  power,  belonging  to  the  said  Lord  Viscount 
Wellesley." 

JBueane^  in  Michaelmas  term  last,  moved  for  a  rule  calling  upon  Lord 
Wellesley  to  show  cause  why  the  above  order  should  not  be  amended,  by 
striking  out  so  much  thereof  ns  reserved  to  Lord  Wellesley  the  power  to 
question  the  retainer  of  Pyne,  and  also  so  much  thereof  as  directed  that 
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Pyne  should  be  restrained  from  eomiDencing  or  prosecuting  any  action 
or  suit  touching  his  demand,  pending  the  taxation.  The  motion  was 
founded  upon  an  aflSdavit  of  Pyne's  attorney,  stating,  amongst  other 
things,  that,  on  the  24th  of  September,  last  past,  he  left  at  the  dwelling- 
house  of  Lord  Wellesley,  at  the  Chateau  Inrissy,  in  the  kingdom  of 
France,  a  signed  bill  of  fees,  charges,  and  disbursements  for  business 
done  by  the  paid  William  Pyne,  as  attorney  and  solicitor  for  Lord  Wel- 
lesley ;  that  the  fees,  charges,  and  disbursements  in  the  said  bill  so 
delivered  by  the  deponent,  appeared  and  purported  to  be  due,  as  well  in 
respect  of  business  transacted  in  courts  of  law  and  equity,  as  of  business 
not  so  transacted,  during  a  period  of  fourteen  years;  that  the  sum 
claimed  by  Pyne  in  respect  of  the  said  fees,  charges,  and  disbursements, 
including  cash  advances  to  Lord  Wellesley,  was  17,045/.  188.  S^Z.,  and, 
with  interest  on  advances,  the  claim  of  Pyne  amounted  to  19,000/.,  or 
thereabouts ;  and  that  the  taxation  of  the  said  will  would  be  a  very 
tedious  and  most  expensive  proceeding,  and  might  last  a  very  considera- 
ble time.  It  was  submitted  that,  no  action  being  pending,  the  court 
had  no  power  independently  of  the  statute  6  &  7  Vict.  c.  73 ;  and  that 
that  statute  gave  the  court  no  authority  to  reserve  the  question  of 
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retainer,  but  *only  certain  circumstances,  to  restrain  the  bringing 


of  an  action  pending  the  taxation. 

Wilde,  G.  J.  The  jurisdiction  of  the  court  in  these  matters  is  very 
extensive, — almost  as  much  so  as  the  justice  of  the  case,  as  between  attor- 
nej  and  client,  can  require.  The  bill  in  this  case,  which  runs  over  a  very 
long  period  of  time,  was  not  delivered  until  the  24th  of  September  last. 
I  think  it  reasonable  that  the  party  sought  to  be  charged,  should  have  an 
opportunity  of  questioning  not  only  the  amount,  but  also  his  liability  to 
any  part  of  the  bill.  The  law  has  appointed  a  particular  tribunal  for 
ascertaining  the  proper  amount  of  the  attorney's  bill :  but  it  never  was 
intended  to  exclude  the  client  from  denying  his  liability  altogether.  The 
court  is  to  restrain  the  attorney  from  bringing  an  action  pending  the  tax- 
ation, in  the  absence  of  any  reason  for  allowing  it  to  proceed.  Probably 
the  better  course  will  be,  to  take  a  rule,  calling  on  Lord  Wellesley  to  show 
cause  why  the  order  of  my  brother  Williams  should  not  be  amended  by 
striking  out  so  much  thereof  as  restrains  Pyne  from  commencing  or  pro- 
secuting any  action  or  suit  to  recover  his  bills  of  costs  in  such  order 
mentioned,  execution  in  such  action  or  suit  respectively  being  stayed  until 
after  the  taxation  of  the  said  bills. 

A  rule  nisi  having  accordingly  been  granted, 

Whitehurat  and  Hiigh  Hill  now  showed  cause.  The  affidavits  filed  in 
opposition  to  the  rule,  stated,  that  the  bills  delivered  to  Lord  Wellesley 
Tere  fourteen  in  number:  that  the  first  of  them, — amounting  to  a  sum 
exceeding  7500/.,  and  commencing  in  the  year  1830,  which  was  four  years 
before  Lord  Wellesley  attained  his  majority, — apparently  related  to 
business  done  for  his  father,  the  present  Earl  of  Mornington ;  that  a  large 
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•balance  was  due  upon  the  cash  account  from  Pyne  to  Lord  r»^^«> 
Wellesley ;  that  the  judgments  of  outlawry  were  signed  against  ^ 
Pyne  in  September,  1848,  and  in  June  and  September,  1844,  respective!}', 
which  were  still  unreversed  ;  that,  by  an  indenture  bearing  date  the  23d 
of  April,  1845,  Pyne  assigned  to  one  Robert  Hume  all  his  interest  in  the 
supposed  debt  due  to  him  from  Lord  Wellesley ;  and  that  Pyne  is  now 
residing  out  of  the  jurisdiction  of  the  court,  viz.  at  Oalais,  in  the  kingdom 
of  France. 

The  first  answer  to  this  rule  is,  that,  Pyne  being  at  this  moment  an 
outlaw,  he  is  not  in  a  condition  to  make  any  application  to  the  court, 
except  for  the  mere  puqjose  of  reversing  the  outlawry  :  Loukea  v.  Sol- 
beach,  4  Bingh.  419, 1  M.  &  P.  126  ;  Aldridge  v.  BvUer,  2  M  &  W.  412, 
HamUn  v.  Cro%%hy,  8  Ad.  k  E.  677,  682.  [V.  Williams,  J.  In  the 
case  of  Mauder^  in  re^  6  Q.  B.  867,  an  outlaw,  for  his  own  benefit,  moved 
to  have  an  attorney's  bill  taxed.  Lord  Denman  there  says:  ^'This  is  a 
ease  to  which  the  general  rule  applies.  A  party  outlawed  comes  before 
us  moving,  for  his  own  benefit,  that  an  attorney's  bill  of  costs  be  taxed. 
He  cannot  make  that  motion.  He  can  only  apply  to  set  aside  the  out- 
lawry. If  an  action  were  brought  against  him,  the  case  would  be 
different."  Wilde,  C.  J.  The  reason  is,  that  he  can  have  no  interest 
in  the  matter ;  all  his  property  is  in  the  crown.]  That  may  be  one  reason ; 
but  another  and  probably  a  better  one,  is,  that  mentioned  by  Parke,  J., 
in  giving  the  judgment  of  the  court  in  Loukes  v.  HoJieach^  viz.  that,  "  by 
his  contumacy,  he  is  out  of  the  king's  protection,  and  shall  have  no  privilege 
or  benefit  from  that  law  of  which  he  is  a  violator,  and  to  which  he  refuses 
to  be  amenable."  [Wilde,  C.  J.  The  difficulty  I  feel  is  this, — ^you  come 
and  obtain  an  order  against  him:  does  it  lie  in  your  moutl\.  now  to 
•urge  that  he  is  not  in  a  condition  to  be  heard,  for  the  purpose  of  r^^^^^ 
insisting  that  that  order  shall  be  in  a  proper  form.]  ^ 

Another  ground  of  objection  is,  that  Pyne  has  parted  with  all  his 
interest  in  the  subject-matter,  to  Hume,  and,  therefore,  that  it  is  not 
competent  to  him  to  make  this  application  on  his  own  behalf. 

Under  the  stat.  6  &  7  Vict.  c.  73,  it  was  imperative  on  the  learned  judge, 
to  make  the  order  in  its  present  form.  The  37  th  section  enacts,  '^  that,  from 
and  after  the  passing  of  this  act,  no  attorney  or  solicitor,  nor  any  executor, 
administrator,  or  assignee  of  any  attorney  or  solicitor,  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or  dis- 
bursements for  any  business  done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  month  after  such  attorney  or  solicitor,  or  executor,  admin- 
istrator, or  assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto 
the  party  to  be  charged  therewith,  or  sent  by  the  post  to,  or  left  for  him  at 
his  counting-house,  office  of  business,  dwelling-house,  or  last  known  place 
of  abode,  a  bill  of  suoh  fees,  charges,  and  disbursements,  and  which  bill 
shall  either  be  subscribed  with  the  proper  hand  of  such  attorney  or  soli- 
citor (or,  in  the  case  of  a  partnership,  by  any  of  the  partners,  either 
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'with  his  own  name,  or  with  the  name  or  style  of  such  partnership),  or 
of  the  ezecator,  administrator,  or  assignee,  of  such  attorney  or  solicitor, 
or  be  inclosed  in,  or  accompanied  by,  a  letter  subscribed  in  like  manner, 
referring  to  such  bill :  and,  upon  the  application  of  the  party  chargeable 
by  such  bill,  within  9uch  months  it  shall  be  lawful,  in  case  the  business 
contained  in  such  bill,  or  any  part  thereof,  shall  have  been  transacted  in 
the  high  court  of  Chancery,  or  in  any  other  court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy,  or,  in  case  no  part  of  such  business 
shall  have  been  transacted  in  any  court  of  Inw  or  equity,  for  the 
♦41 '21  *^^®^^  H^gli  Chancellor  or  the  Master  of  the  Rolls,  and,  in  ease 
any  part  of  such  business  shall  have  been  transacted  in  any  other 
court,  for  the  court  of  Queen's  Bench,  Common  Pleas,  Exchequer,  court  of 
Common  Pleas  at  Lancaster,  or  court  of  Pleas  at  Durham,  or  any  judge 
of  either  of  them,  and  they  are  hereby  respectively  required,  to  refer  such 
bill,  and  the  demand  of  such  attorney  or  solicitor,  executor,  administra* 
tor,  or  assignee,  thereupon,  to  be  taxed  and  settled  by  the  proper  officer 
of  the  court  in  which  such  reference  shall  be  made,  without  any  money 
being  brought  into  court ;  and  the  court  or  judge  making  such  reference 
»haU  restrain  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  from  commencing  any  action  or 
suit  touching  such  demand,  pending  such  reference :  and,  in  case  no  such 
application  as  aforesaid  shall  be  made  within  such  month  as  aforesaid, 
then  it  shall  be  lawful  for  such  reference  to  be  made  as  aforesaid,  either 
upon  the  application  of  the  attorney  or  solicitor,  or  the  executor,  admin- 
istrator or  assignee  of  the  attorney  or  solicitor,  whose  bill  may  have 
been  so  as  aforesaid  delivered,  sent,  or  left,  or  upon  the  application  of 
the  party  chargeable  by  such  bill,  with  such  directions,  and  subject  to 
such  conditions,  as  the  court  or  judge,  making  such  reference,  shall  think 
proper ;  and  such  court  or  judge  may  restrain  such  attorney  or  solicitor, 
or  the  executor  or  administrator,  or  assignee  of  such  attorney  or  solicitor, 
from  commencing  or  prosecuting  any  action  or  suit  touching  such  demand, 
pending  such  reference,  upon  such  terms  as  shall  be  thought  proper : 
provided  always,  that  no  such  reference  as  aforesaid  shall  be  directed 
upon  an  application  made  by  the  party  chargeable  with  such  bill,  after  a 
▼erdict  shall  have  been  obtained,  or  a  writ  of  inquiry  executed,  in  any 
action  for  the  recovery  of  the  demand  of  such  attorney  or  solicitor,  or 
*4131  ®^®^^*^^i  •administrator,  or  assignee  of  such  attorney  or  solicitor, 
•  or  after  the  expiration  of  twelve  months  after  such  bill  shall  have 
been  delivered,  sent,  or  left,  as  aforesaid,  except  under  Special  circum^ 
stances,  to  be  proved. to  the  satisfaction  of  the  court  or  judge  to  whom 
the  application  for  such  reference  shall  be  made  ;  and,  upon  every  such 
reference,  if  either  the  attorney  or  solicitor,  or  the  executor,  adminis- 
trator, or  assignee  of  the  attorney  or  solicitor,  whose  bill  shall  have  been 
delivered,  sent,  or  left,  or  the  party  chargeable  with  such  bill,  having 
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due  notice,  shall  refuse  or  neglect  to  attend  such  taxation,  the  officer  to 
irhom  such  reference  shall  be  made,  may  proceed  to  tax  and  settle  such 
bill  and  demand  ex  parte.'*  The  clause, — after  providing  for  the  costs 
of  taxation,  empowering  the  courts  and  judges  respectively,  to  order  the 
delivery  of  a  bill,  and  the  delivering  up  of  papers,  &c.,  and  providing 
'  what  shall  be  evidence  of  the  delivery  of  the  bill,-— concludes  with  a 
proviso,  that  "  it  shall  be  lawful  for  any  judge  of  the  superior  courts  of 
law  or  equity,  to  authorize  an  attorney  or  solicitor  to  commence  an  action 
or  suit  for  the  recovery  of  his  fees,  charges,  or  disbursements,  against 
the  party  chargeable  therewith,  although  one  month  shall  not  have 
expired  from  the  delivery  of  a  bill  as  aforesaid,  on  proof,  to  the  satisfac- 
tion of  the  said  judge,  that  there  is  probable  cause  for  believing  that 
such  party  is  about  to  quit  England."  And  the  43d  section  enacts,  ^Hhat, 
upon  the  taxation  and  settlement  of  any  such  bill,  the  certificate  of  the 
officer  by  whom  such  bill  shall  be  taxed,  shall  (unless  set  aside,  or  altered 
by  order,  decree,  or  rule  of  court,)  be  final  and  conclusive  as  to  the 
amount  thereof;  and  payment  of  the  amount  certified  to  be  due,  and 
directed  to  be  paid,  may  be  enforced  according  to  the  course  of  the  court 
in  which  such  reference  shall  be  made :  and,  in  case  such  reference 
shall  be  made  in  any  court  of  common  law,  it  shall  be  lawful  for  such 
court,  or  any  judge  •thereof,  to  order  judgment  to  be  entered  up  rmAiA 
for  such  amount,  with  costs,  unless  the  retainer  shall  be  disputed, 
or  to  make  such  other  order  thereon  as  such  court  or  judge  shall  deem 
proper."  Wherever  the  statute  intended  to  give  a  discretion  to  the 
court  or  a  judge,  it  has  done  so  in  plain  language.  Assuming  that  the 
learned  judge  here  had  a  discretion,  having  exercised  it,  the  court  will 
not  interfere :  The  King  v.  The  Archbishop  of  York,  1  Ad.  &  E.  394 ; 
Shireff  v.  Lady  Gresley,  4  Ad.  &  E.  339.  If  the  court  should  be  dis- 
posed to  vary  the  order,  by  allowing  Pyne  to  commence  an  action  pend- 
ing the  reference,  it  should,  at  all  events,  be  imposed  upon  him  as  a  con- 
dition, that  he  should  give  security  for  costs,  as  he  is  shown  to  be  residing 
out  of  the  jurisdiction  of  the  court. 

Keane,  in  support  of  his  rule.  The  first  question  is,  whether  Pyne 
is  in  a  situation  to  make  this  application.  [Wilde,  C.  J.  Assume,  for 
the  present,  that  the  case  is  properly  before  the  court ;  and  address 
yourself  to  the  question  n^ether,  under  the  peculiar  circumstances  in 
which  Pyne  is  placed,  the  order  ought  to  be  amended  in  the  way  pro- 
posed.] There  is  nothing  in  the  statute  that  made  it  imperative  on  the 
judge  to  make  the  order  in  this  form.  [Wilde,  C.  J.  The  order  would 
have  been  unexceptionable,  but  for  the  words  enabling  Lord  Wellesley 
to  question  the  retainer.  It  would  have  been  precisely  within  the  act. 
What  difficulty  is  introduced  by  the  insertion  of  those  words?]  The 
substantial  ground  of  complaint  is,  that  Pyne*s  remedy  by  action  is  post- 
poned to  a  flistant  and  indefinite  period.  If  Pyne  is  resident  out  of  the 
jurisdiction  of  the  court,  he  must  of  course  find  security  for  costs :  and, 
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if  an  outlaw,  the  outlawry  must  be  reversed,  before  any  action  can  be 
commenced  in  his  name. 

^4151       *  Wilde,  G.  J.     In  this  case,  the  client  makes  an  application 
to  tax  his  attorney's  bill  within  a  month.     The  87th  section  of 
the  statute  6  &  7  Vict.  c.  73,  contemplates,  under  these  circumstances, 
that  a  certain  order  shall  be  made, — amongst  other  things,  restraining 
the  attorney  from  bringing  an  action  pending  the  taxation.     It  also 
appears  by  the  statute,  that  there  are  certain  cases  in  which,  though  the 
bill  is  referred  for  taxation,  it  is  yet  open  to  the  party  to  question  the 
retainer ;  for,  by  the  latter  part  of  the  48d  section,  it  is  enacted,  that, 
'^  in  case  such  reference  shall  be  made  in  any  court  of  common  law,  it 
shall  be  lawful  for  such  court,  or  any  judge  thereof,  to  order  judgment 
to  be  entered  up  for  such  amount,  with  costs,  unless  the  retainer  shall  be 
disputed^  or  to  make  such  other  order  thereon  as  such  court  or  judge 
shall  deem  proper."     What  it  may  be  necessary  for  the  party  to  do  to 
entitle  himself  to  the  benefit  of  that  provision,  may  be  a  little  uncertain. 
Possibly,  if  he  applies  for  an  order  to  tax,  without  giving  any  intimation 
of  his  intention  to  dispute  the  retainer,  it  may  be  considered  too  late  to 
question  it  afterwards.     Upon  the  present  occasion,  however,  the  order 
is  precisely  in  the  form  contemplated  by  the  statute,  with  the  single 
exception  of  the  introduction  of  the  words — '*  and  I  further  order  that 
the  said  Lord  Viscount  Wellesley  shall,  notwithstanding  the  order,  and 
the  taxation,  be  at  liberty  to  question  the  retainer  of  the  said  William 
Pyne."     It  may  be  doubtful  whether  the  party  was  entitled,  as  of  right, 
to  have  that  provision  incorporated  in  the  order.     Possibly  its  insertion 
might  be  a  favour  to  him.     But,  assuming  that   he  'v^as  not  strictly 
entitled  to  have  those  words  inserted, — supposing  it  to  be  a  matter  of 
discretion  for  the  judge, — has  that  discretion  been  properly  exercised? 
It  appears   that  Pyne's   claim  is  contained  in  fourteen   several  bills. 
♦4161  -^^^^  some  of  the  items  in  •the  first  bill, — which  is  a  very  large 
one, — it  is  manifestly  apparent  that  it  is  a  bill  for  business  done 
for  some  other  person.     It  is  sworn  that  Lord  Wellesley,  the  party  who 
seeks  to  have  the  bills  taxed,  did  not  attain  his  majority  until  about  four 
years  after  the  time  at  which  that  bill  commences :  and  there  are  other 
circumstances  that  tend  to  show  that  there  is  some  colourable  ground 
for  disputing  the  retainer.     Is  it  not  better  that  early  notice  should  be 
given  of  the  party's  intention  to  dispute  the  retainer  ?     Was  it  an  un- 
reasonable exercise  of  discretion  on  the  part  of  the  learned  judge  to 
give  him,  in  the  first  instance,  an  opportunity  of  recording  his  intention 
in  that  respect  ?     It  seems  to  me  that  it  was  not ;  as,  otherwise,  it  would 
be  leaving  it  open  to  doubt,  whether  the  disputing  the  retainer  was  not 
an  afterthought.     Upon  the  whole,  I  think  the  insertion  of  that  clause 
in  the  order  was  a  proper  exercise  of  discretion. 

Then,  should  Pyne  be  allowed  forthwith  to  bring  an  action  ?     It  is 
'orn  that  a  balance  to  a  large  amount  is  due  to  Lord  Wellesley  on  the 
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cash  account;  that  Pyne  has  been  outlawed,  and  is  now  resident  in 
France ;  and  that  he  has  assigned  all  his  interest  in  the  bills  of  costs  in 
question.  It  is  said  that  the  taxation  will  be  a  very  tedious  and  expen- 
sive affai/.  So  would  an  action  be.  The  party  who  is  seeking  to  pro- 
ceed to  trial  before  the  taxation  is  gone  into,  stands  in  a  very  peculiar 
position,  affording  no  very  bright  prospect  of  costs  to  a  successful  oppo- 
nent. It  certainly  is  a  somewhat  extraordinary  circumstance,  that  an 
attorney  shouhl  allow  his  bUls  of  costs  to  accumulate  for  such  a  length 
of  time ;  and  it  gives  him  no  claim  to  special  indulgence.  The  statute 
providing  that  the  client  may  dispute  the  retainer,  what  is  there  to  relieve 
the  attorney  from  being  restrained  from  bringing  an  action  at  the  outset? 
Assuming  that  the  introduction  of  the  words  complained  *of,  was  r*4i  »t 
a  favour  granted  to  the  applicant,  I  think  they  were  under  the 
circumstances  very  properly  introduced,  and  that  they  impose  no  undue 
burthen  upon  the  attorney. 

Passing  by,  therefore,  the  objections  to  Pyne's  right  to  be  heard  before 
the  court,  I  think  he  has  not  shown  any  ground  for  his  present  applica- 
tion, and  that  the  rule  should  be  discharged,  with  costs. 

Cbbsswell,  J.  I  also  think  this  rule  should  be  discharged.  I  will 
assume  that  Pyne,  having  been  brought  by  summons  before  the  judge,  is 
in  a  position  to  be  heard.  The  question  is,  whether  my  brother  Williams 
did  right  in  introducing  the  terms  that  are  complained  of  in  his  order. 
The  language  of  the  87th  section  of  the  act  is  not  very  lucid.  I  will, 
therefore,  simply  consider  the  case  as  one  in  which  the  discretion  of  the 
judge  is  called  in  question.  On  behalf  of  Pyne  it  is  said  that  it  is  hard 
that  his  action  should  be  postponed  for  an  indefinite  time.  On  the  other 
hand,  it  is  urged  that  it  is  a  still  greater  hardship  on  the  client  to  be 
compelled  to  defend  an  action  brought  by  a  person  in  Pyne's  circum- 
stances, when  nothing  is  due  to  him.  Pyne  does  not  choose  to  avail 
himself  of  the  offer  that  the  retainer  shall  be  inquired  into  before  the 
master.  If  the  discretion  of  the  learned  Judge  was  grounded  upon  that 
circumstance,  I  should  hold  it  to  have  been  well  exercised  in  refusing  to 
allow  an  action  to  be  brought  pending  the  reference. 

y.  Williams,  J.,  concurred*  Bule  discharged,  with  costs. 


♦Ex  parte  WILLIAM  COBBETT.    Jan.  17.  [MIS 

The  ooart  refused  to  grant  a  \BibtM  eorpuM  to  a  prisoner  in  cuitody  under  process  out  of  the 
eourt  of  chancery,  applied  for,  on  the  ground  thai  the  keeper  of  the  Queen^s  prison  had  im- 
properly removed  him  to  a  part  of  the  prison  provided  for  prisoners  of  a  particular  class. 

Ths  prisoner  being  in  custody  in  the  Queen's  prison  upon  an  attach- 
ment for  non-payment  of  costs  in  a  suit  in  Chancery,  wherein  one  Old- 
field  was  plaintiff,  the  detaining-creditor,  on  the  4th  of  December,  1847, 
obtained  and  served  a  vesting  order  of  the  court  for  the  relief  of  insolvent 
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debtors,  parsnant  to  the  statute  1  &  2  Vict.  c.  110,  s.  69,  ordering  the 
prisoner  within  fourteen  days  to  deliver  into  court  a  schedule  of  his  pro- 
perty, Jtc,  together  with  all  books,  papers,  &c.  The  prisoner  was  there* 
upon  removed  to  that  part  of  the  prison  provided  by  the  17th  section  of 
the  5  Viet.  sess.  2,  c.  22,  for  prisoners  described  as — ^^  Class  No.  1. 
Debtors  remanded  by  the  commissioners  of  the  court  for  the  relief  of 
insolvent  debtors,  on  the  ground  of  fraud,  or  for  refusing  to  file  a  sche- 
dule of  their  property." 

He  now  (by  his  wife)  applied  for  a  habeas  earpusy  to  remove  him  from, 
what  he  submitted  was,  an  illegal  custody,  upon  an  affidavit  staling  in 
substance  that  he  had  never  been  summoned  or  taken  before  the  insolvent 
court,  and  consequently  was  not  a  prisoner  under  demand,  within  Class 
No.  1. 

Wilde,  C.  J.  This  court  has  no  power  to  interfere  in  the  matter. 
The  prisoner  is  in  custody  under  process  issuing  out  of  the  court  of 
Chancery.  If  the  keeper  of  the  Queen's  prison  is  acting  improperly  in 
*4191  P^^^^S  ^^  ^  ^^®  particular  part  of  the  prison  of  *which  he 
complains,  the  ordinary  means  of  redress  for  the  wrong,  are  open 
to  him. 

The  rest  of  the  court  concurring,  The  prisoner  took  nothing. 


ENGSTROM  v.  BRIGHTMAN,    Jan.  26. 

The  court  refused  to  allow  a  special  case,  stated  under  a  judge^a  order  pursuant  to  the  3  &  4 
W.  4,  c.  42,  a.  25,  to  be  argued,  where  the  court  was  to  draw  inferences  front  the  facts  stated, 
as  a  jury  might,  and  liberty  was  resenred  to  either  party  to  turn  it  into  a  special  verdiet 

This  was  a  special  case,  stated  under  a  judge's  order,  made  by  con- 
sent pursuant  to  the  statute  3  &  4  W.  4,  c.  42,  s.  25,(a)  and  containing 
amongst  other  things,  a  clause  enabling  the  court  to  draw  any  inferences 
from  the  facts  which  a  jury  might  have  drawn,  and  reserving  liberty  to 
either  party  to  turn  the  case  into  a  special  verdict. 

Upon  the  case  being  called  on  for  argament,(5) 

Maule,  J.,  said :  I  do  not  concur  in  the  practice  of  giving  the  parties 

an  option  to  turn  a  special  case  into  a  special  verdict,  where  the  court 

has  to  draw  inference  from  the  facts  stated.     The  probable  consequence 

*4201  ^^  ^^^^  ^  ^^^^^  ^^  things,  is,  that  the  court  of  error  has  to  *deal 

"^  with  a  totally  different  set  of  facts  from  those  upon  which  the 

(a)  Which  enacts,  **  that  it  shall  be  lawful  for  the  parties  in  any  action  or  inlbmiatbn,  after 
issue  joined,  by  consent,  and  by  order  of  any  of  the  judges  of  the  said  superior  courts,  to  state 
the  facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion  of  the  court,  and  to  agree  that 
a  judgment  shall  be  entered  for  the  plaintiflT  or  the  defendant,  by  confession  or  of  nolle  prvM- 
quu  immediately  after  the  decision  of  the  case  or  otherwise,  as  the  court  may  think  fit,  and 
judgment  shall  be  entered  accordingly." 

(6)  Peacock  (with  whom  was  Channel^  Serjt.)  wss  to  have  argued  for  the  plaintiflT,  and  JV. 
SmOk  (with  whom  was  Kingldket  SeijtOt  for  the  defendant. 
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jadgment  of  the  court  below  is  founded.  The  25th  section  of  the  3  &  4 
W.  4,  c.  42,  seems  studiously  to  omit  all  mention  of  special  verdicts. 
There  is  no  absolute  agreement  of  the  parties  in  this  case  to  submit  them- 
selves to  the  decision  of  the  court,  and  therefore  I  think  the  case  is  not 
within  the  statute. 

Crbsswbll,  J.  There  is  great  difficulty  in  framing  a  special  verdict, 
where  the  court  is  left  to  draw  inferences.  We  may  be  unanimous  in 
our  decision :  and  yet  may  not  all  draw  the  same  inferences  from  the 
facts  stated. 

It  being  afterwards  agreed  that  the  parties  should  be  finally  bound  by 
the  decision  of  the  court,  the  case  was  allowed  to  remain  in  the  paper. 


BATTY  V.  MARRIOTT.    Jan.  22. 

Where  the  party  who  has  to  show  cause  against  a  rale,  moves  to  enlarge  it,  it  is  hit  duty  to 
draw  up  and  serve  the  rule  for  that  purpose ;  where  a  rule  is  enlarged  by  consent,  it  is  the 
duty  of  the  party  who  originally  moved  the  rule,  to  keep  alive,  by  drawing  up  and  serving  the 
enlarged  rule. 

Dbbt  for  money  had  and  received.  Plea,  never  indebted.  At  the 
trial,  before  the  undersheriff  of  Yorkshire,  it  appeared  that  the  action 
was  brought  to  recover  a  sum  of  money  deposited  with  the  plaintiiT  to 
abide  the  event  of  a  foot-race,  of  which  the  plaintiff  claimed  to  be  the  win- 
ner.    A  verdict  was  found  for  the  plaintiff. 

2r.  HM^  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  nonsuit  or 
a  new  trial.  He  moved  upon  a  copy  of  the  undersheriff 's  notes  not  veri- 
fied by  affidavit:  but  he  stated  that  the  attorneys  on  both  sides  agreed  that 
the  copy  was  correct.  [Wilde,  C.  J.  If  the  other  •side  do  not  r^^o-i 
take  the  objection,  I  do  not  see  why  we  should.]  '- 

The  rule  having  been  enlarged,  by  consent,  until  the  first  day  of  the 
present  term, 

H.  Hill  appeared  to  support,  but  no  one  was  instructed  to  oppose  it ; 
and  therefore  the  rule  was  made  absolute. 

The  officer  declining  to  draw  up  the  rule,  on  the  ground  that  the  ori- 
ginal rule  had  dropped,  no  rule  to  enlarge  it  having  been  drawn  up, 

H.  Hill  applied  for  the  direction  of  the  court.  The  rule  having  been 
enlarged  by  cof^senty  it  was  as  much  the  duty  of  one  party  as  of  the  other 
to  draw  up  the  rule  for  that  purpose.  In  practice,  enlarged  rules  are 
never  in  fact  served.  [Wilde,  C.  J.  Enlarged  rules  are  always  served 
in  this  court.  Not  having  been  served,  it  was  very  natural  that  the 
plaintiff  should  instruct  no  one  to  appear  for  him.]  In  an  Afianymotis 
case  in  B.  B.,  H.  T.  1804,  1  J.  P.  Smith,  199,  it  is  said  not  to  be 
necessary  to  serve  enlarged  rules,  both  parties  being  before  the  court. 
[Maulb,  J.  The  master  tells  me  that  it  is  the  duty  of  the  party  who 
originally  moved  the  rule,  to  keep  it  on  foot  by  drawing  up  and  serving 
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a  rule  for  enlarging  it  by  consent  Wilde,  C.  J.  I  certainly  never 
knew  that  practice  to  be  questioned.]  It  is  unquestionably  otherwise  in 
both  the  other  coui-ts.  [Wilde,  G.  J.  The  plaintiff,  no  doubt,  relied 
upon  the  practice  of  this  court.]  That  being  so,  the  court  will  probably 
not  think  it  unreasonable  that  the  rule  should,  under  the  circumstances, 
be  revived. 

♦1991  *WiLDB,  C.  J.  Where  the  party  who  has  to  show  cause  against 
-^  a  rule,  moves  to  enlarge  it,  it  is  his  duty  to  draw  up  and  serve 
the  rule  for  that  purpose.  Where  the  rule  is  enlarged  by  consent, — ^as 
appears  to  have  been  the  case  here, — ^that  duty  devolves  upon  the  party 
whose  interest  it  is  to  keep  the  rule  alive.  If  he  omits  to  draw  up  the 
rule,  he  is  taken  to  have  abandoned  it.  Under  the  peculiar  circum- 
stances, however,  we  think  we  may  deal  with  this  rule  as  we  would  have 
done  on  the  last  day  of  the  last  term ;  and  that  it  may  stand  enlarged, 
to  come  on  as  an  ordinary  motion.  Rule  accordingly. 


DOE  d.  GAINS  V.  ROUSE.     Jan.  15. 

The  testator, — who  had  a  wife  Mary,  to  whom  he  was  married  in  1S34,  and  who  surviTed 
him, — ^in  1840  went  through  the  ceremony  of  marriage  with  a  woman  whose  Christian  name 
was  Caroline,  and  who  continued  to  reside  with  him  to  the  time  of  his  death.  Shortly  before 
his  decease,  he,  by  his  vrill,  devised  certain  property  to  "  my  dear  wife  Caroline,  her  heirs, 
dec,  absolutely :" — HeM,  that  Caroline  took  under  this  devise,  notwithstanding  the  entire 
description  was  not  applicable  to  her. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  cer- 
tain premises  in  Osbom  Street,  Whitechapel. 

At  the  trial,  before  Wilde,  0.  J.,  at  the  sittings  at  Westminster  after 
the  last  term,  it  appeared  that  the  lessor  of  the  plaintiff,  Caroline  Gains, 
claimed  the  premises  in  question,  as  devisee  under  the  will  of  one  John 
Gains,  whose  heir-at-law  the  defendant  was.  By  his  will,  bearing  date 
the  7th  of  November,  1845,  the  testator  devised  as  follows : — ^^  As  to 
all  my  freehold  messuage  or  tenement  situate  No.  5  Osborn  Street, 
Whitechapel,  in  the  county  of  Middlesex,  and  also  my  ready  money, 
household  furniture,  plate,  &c.,  I  give,  devise,  and  bequeath  the  same, 
♦49«n  *^^  every  part  thereof,  •unto  my  dear  wife  Caroline^  her  heirs, 
-I  executors,  and  administrators,  absolutely.'* 

It  was  proved  that  the  lessor  of  the  plaintiff  went  through  the  ceremony 
of  marriage  with  the  testator  at  St.  Paul's  church,  Islington,  some  time 
in  the  year  1840,  and  that  she  resided  with  him,  as  his  wife,  down  to 
the  time  of  his  death,  which  took  place  on  the  20th  of  November,  1845. 

On  the  part  of  the  defendant  it  was  proved,  that,  at  the  time  of  his 
supposed  marriage  with  the  lessor  of  the  plaintiff,  the  testator  had  a  wife 
(Mary)  living,  to  whom  he  was  married  on  the  Sd  of  March,  1834,  and 
who  survived  him :  and  it  was  thereupon  submitted  that  the  real  wife,  and 
not  the  lessor  of  the  plaintiff,  answered  the  description  in  the  will. 
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The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
reserving  leave  to  the  defendant  to  enter  the  verdict  the  other  way,  in 
case  the  court  should  be  of  opinion  that  the  lessor  of  the  plaintiff*  was  not 
entitled. 

HawktM  now  moved  accordingly.  The  lessor  of  the  plaintiff*  clearly 
does  not  answer  the  description  in  the  will :  if  any  body  does,  it  is  the 
lawful  wife.  [Maule,  J.  The  testator  could  hardly  have  meant  to  refer 
to  the  latter,  when  he  speaks  of  his  dear  'wife,  seeing  that  he  had  repudi- 
ated her,  and  contracted  an  engagement  of  some  sort  with  another  woman. 
There  is  an  old  maxim,  that  ^^verita9  nominis  tollit  errorem  dem&netra'- 
tiionw."]  No  doubt,  a  close  or  a  farm  migh(  pass  by  an  incorrect  descrip- 
tion. [V.  Williams,  J.  There  was  no  person  answering  to  the  descrip- 
tion in  the  will,  but  the  woman  Caroline.  Maule,  J.  Suppose  the 
testator  had  gone  on  to  give  Is.  to  '*my  lawful  wife  Mary,"  would  there 
then  have  been  any  doubt  ?]  Perhaps  not.  ♦In  BagUy  v.  Mol-  p<> .  ^ . 
lard,  1  Russ.  k  M.  581,  the  testator  devised  a  leasehold  in  trust  ^  ^ 
for  ^^his  grandchild,  Elizabeth,  the  only  surviving  child  of  his  son 
William,"  and  gave  the  residue  of  his  property,  after  the  death  of  his 
wife  and  daughter,  to  all  the  children  of  his  sons  James  and  William,  and 
of  his  daughter  Sarah,  in  equal  shares:  Elizabeth  was  illegitimate,  and 
William  had  no  other  child :  it  was  held  that  she  took  no  share  in  the 
residue.  Pitcairne  v.  Brtue,  Finch,  408,(a)  would  seem  to  show  that  Mary, 
the  lawful  wife,  would  be  entitled  under  this  devise.  The  devise  there 
was,  to  William  Pitcairne,  eldest  son  of  Charles  Pitcairne ;  and  it  was 
insisted  that  the  eldest  son  had  no  title,  because  his  name  was  not  Wil- 
liam but  Andrew ;  the  court,  however,  was  of  opinion  that  the  words 
pointed  him  out  with  sufficient  certainty.  In  Moumey  v.  Blamire,  4 
Russ.  384,  it  was  held,  that,  where  a  pecuniary  legacy  is  given  by  a 
testator  to  his  heir,  the  word  is  to  be  understood  in  its  legal  and  ordinary 
sense,  unless  controlled  by  the  context  of  the  will.  Sir  J.  Leach,  M.  R., 
there  observes;  "Where  the  word  is  not  to  denote  succession,  but  to 
describe  a  legatee,  and  there  is  no  context  to  explain  it  otherwise,  then 
it  seems  to  me  to  be  a  substitution  of  conjecture  in  the  place  of  clear 
expression,  if  I  am  to  depart  from  the  natural  and  ordinary  sense  of  the 
word  heir."  There  was  no  evidence  in  this  case  that  Caroline  was  called 
the  testator's  wife  in  the  neighbourhood.  [Wilde,  C.  J.  He  married 
her.  V.  Williams,  J.  In  Maunsey  v.  Blamire,  the  struggle  was, 
to  make  "heir"  mean  "next  of  kin."]  In  Doe  d.  Brawn  v.  Broum, 
11  East,  441,  the  testator  devised  to  his  wife  all  his  wines,  &c.,  for 
housekeeping,  in  addition  to  the  Bettlement  he  had  made  her  upon 
his  copyhold  estate ;  and  to  his  niece  M.  the  rents  *and  profits  r#  .oc 
of  his  new  inclosed  freehold  cow-pasture  close  in  North  Col-  *• 
lingham,  during  the  life  of  his  wife;  and  then  to  two  nephews  all 
his  perianal  estate,  to  be  divided  amongst  certain  nephews  and  nieces, 
(a)  Cited,  1  Jarman  on  Wills,  33L 

z2 
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and  their  sons  and  daughters :  and,  after  the  deeeaee  of  hie  unfe^  he 
devised  to  the  same  two  nephews  all  his  furniture,  plate,  &c.,  and  ^*  all 
his  copyhold  estates  in  North  and  South  Collingham,"  and  all  other  his 
personal  estate,  to  sell  and  divide  amongst  his  nephews  and  nieces,  ke  , 
including  T.  B.,  who,  he  declared,  should  be  an  equal  sharer  in  this 
division  of  his  retU  and  personal  estate :  and  it  was  held,  that  extrinsic 
evidence  could  not  be  given,  that  the  settlement  on  his  wife  included  a 
certain  freehold  doee,  mistakenly  there  enumerated  as  one  of  several 
copyhold  doses  settled,  and  which  was  in  fact  intermingled  with  the  copy- 
holds (as  were  some  other  freehold  closes,  the  bounds  of  which  were  no 
longer  distinguishable  from  tj^e  copyhold,  and  all  of  which  freeholds  were 
included  in  the  settlement),  for  the  purpose  of  showing,  that,  by  the 
devise  of  "  all  his  copyhold  estates  in  North  and  South  Collingham," 
after  hie  toife'e  deceaee^  in  trust  to  be  divided,  Ac,  the  freehold  close 
in  question  passed;  as  meant  to  include  all  his  real  estate  m  eettte- 
ment  upon  his  wife,  and  tohieh  settlement  was  referred  to  in  the  first 
devise  to  the  wife, — there  being  no  ambiguity  on  the  face  of  the  will, 
and  the  testator  having  copyhold  estates  in  North  and  South  CoUingham 
to  answer  the  description  in  the  devise.  Suppose  this  had  been  a  devise 
to  my  children  John  and  William,  and  the  testator  had  left  two  sons 
bearing  those  names  by  each  wife,  could  the  children  by  the  second  wife 
have  taken.  [Grbsswbll,  J.  To  make  the  case  parallel  with  the  pre- 
sent, the  de^vise  should  have  been  to  the  children  of  my  wife  Caroline. 
Could  there  have  been  any  doubt  in  that  case?  Mauls,  J.  To  make 
M261  ^^^  parallel  complete,  both  wives  should  be  ^named  Caroline.] 
^  In  Doe  A.  ffieeocke  v.  Hiecoek;  5  M.  &  W.  863,  the  testator 
devised  lands  to  his  son  John  H.,  for  life ;  and,  after  his  decease,  to  the 
testator's  grandson  John  JBE.,  eldest  son  of  the  said  John  H.,  for  life ; 
and,  on  his  decease,  to  the  first  son  of  the  body  of  his  said  grandson 
John  H.,  in  tail-male,  with  other  remainders  over.  At  the  time  of  mak- 
ing the  will,  the  testator's  son  John  H.  had  been  twice  married :  by  his 
first  wife  he  had  one  son,  Simon ;  and,  by  his  second  wife,  an  eldest  son 
John,  and  other  younger  children,  sons  and  daughters.  It  was  held,  that 
evidence  of  the  instructions  given  by  the  testator  for  his  will,  and  of  his 
declarations,  was  not  admissible  to  show  which  of  these  two  grandsons 
was  intended  by  the  descriptions  of  the  will. 

Maule.  J.  I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this 
case.  The  testator  devises  the  premises  of  question  to  his  '^  dear  wife 
Caroline."  That  is  a  devise  to  a  person  by  name,  and  one  which 
appears  to  be  that  of  the  lessor  of  the  plaintiff.  There  is  no  competi- 
tion with  any  one  else  of  the  same  name,  to  whom  it  can  be  suggested, 
that  the  will  intended  to  refer.  The  only  question  is,  whether  the  lessor 
of  the  plaintiff,  not  being  the  lawful  wife  of  the  testator,  properly  fills 
the  description  of  his  "dear  wife  Caroline."  Formerly,  the  name  was 
held  to  be  the  important  thing.     This  is  shown  by  the  25th  maxim  of 
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Lord  Bacon,  to  which  I  before  adverted, — "  Veritas  nominis  tollit  err<h 
rem  detnanstrdtionisj*' — and  which  he  illustrates  by  the  following  example : 
"  So,  if  I  grant  land,  Hpiscopo  nunc  Londinensi,  qui  me  erudivit  in 
pueritid;  this  is  a  good  grant,  although  he  never  instructed  me.''  That 
rule  has,  no  doubt,  been  relaxed  in  modern  times,  and  has  given  place 
to  another,  that  the  construction  of  the  *devi8e  is  to  be  governed  p^ .  07 
by  the  evident  intention  of  the  testator.  There  are  cases  in  ^ 
which  the  courts  have  gone  some  length  in  opposition  to  the  actual  words 
of  the  will ;  but  always  with  a  view  to  favouring  the  apparent  or  pre- 
sumed intention  of  the  testator.  Here,  however,  the  struggle  against 
the  old  rule,  is,  not  that  the  intention  of  the  testator  may  be  best  effectu- 
ated by  a  departure  from  it,  but  to  get  rid  of  a  devise  to  the  person  who 
was  really  intended  to  take.  Here  is  a  person  fitly  named,  and  there 
can  be  no  reasonable  doubt  that  she  was  the  person  intended.  It  being 
conceded  that  it  was  the  testator's  intention  that  Caroline  should  have 
the  property,  and  he  having  mentioned  her  by  an  apt  description,  I  see 
no  ground  for  holding,  that,  because  the  words  ^'  my  dear  wife"  are  not 
strictly  applicable  to  her,  the  intention  of  the  testator  should  fail,  and 
the  property  go  to  some  one  to  whom  he  did  not  mean  to  give  it.  Caro- 
line was  de  facto  the  testator's  wife ;  and  she  lived  with  him,  as  such, 
down  to  the  time  of  his  death.  It  is  possible  that  the  first  marriage  may 
not  have  been  a  valid  one.  At  all  events,  if  Mary  was  his  lawful  wife, 
all  that  can  be  said,  b,  that  the  testator  had  been  gutlty  of  bigamy.  It 
is  not  the  case  of  a  description  that  is  altogether  inapplicable  to  the 
party,  but  of  a  description  that  is,  in  a  popular  sense,  applicable.  The 
competition  is  between  one  whom  the  testator  clearly  did  mean,  and 
another  whom  it  is  equally  clear  that  he  did  not  mean.  Interpreting 
the  language  he  has  used,  in  its  proper  and  legitimate  manner,  and 
regard  being  had  to  the  circumstances  existing  at  the  time  of  the  execu- 
tion of  the  will,  there  can  be  no  doubt  that  the  intention  of  the  testator 
is  best  effectuated  by  holding  that  the  lessor  of  the  plaintiff  is  the  person 
designated,  and  that  apt  words  have  been  used  to  convey  the  property 
in  question  to  her. 

*Grbsswell,  J.     I  am  entirely  of  the  same  opinion,  and  for  rn^AOQ 
the  reasons  stated  by  my  brother  Maule.     The  rule  upon  which  ^ 
we  are  now  acting,  is  precisely  that  laid  down  by  Lord  AniNasR  in  Doe 
V.  Eiscoeks. 

The  rest  of  the  court  concurring,  Bule  refused.(a) 

(a)  And  aee  Hoe  d.  Z«  Chevalier  v.  HuthwaiU,  8  Taunt.  306, 3  J.  B.  Moore,  304,  3  B.  &  Aid. 
633. 
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with  his  own  name,  or  with  the  name  or  style  of  such  partnership),  or 
of  the  executor,  administrator,  or  assignee,  of  such  attorney  or  solicitor, 
or  be  inclosed  in,  or  accompanied  by,  a  letter  subscribed  in  like  manner, 
referring  to  such  bill :  and,  upon  the  application  of  the  party  chargeable 
by  such  bill,  within  9uch  montfi,  it  shall  be  lawful,  in  case  the  busineds 
contained  in  such  bill,  or  any  part  thereof,  shall  have  been  transacted  in 
the  high  court  of  Chancery,  or  in  any  other  court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy,  or,  in  case  no  part  of  such  business 
shall  have  been  transacted  in  any  court  of  Inw  or  equity,  for  the 
♦4121  *^^^^  H^g^  Chancellor  or  the  Master  of  the  Rolls,  and,  in  case 
any  part  of  such  business  shall  have  been  transacted  in  any  other 
court,  for  the  court  of  Queen's  Bench,  Common  Pleas,  Exchequer,  court  of 
Common  Pleas  at  Lancaster,  or  court  of  Pleas  at  Durham,  or  any  judge 
of  either  of  them,  and  they  are  hereby  respectively  required,  to  refer  such 
bill,  and  the  demand  of  such  attorney  or  solicitor,  executor,  administra- 
tor, or  assignee,  thereupon,  to  be  taxed  and  settled  by  the  proper  officer 
of  the  court  in  which  such  reference  shall  be  made,  without  any  money 
being  brought  into  court ;  and  the  court  or  judge  making  such  reference 
Bhall  restrain  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  from  commencing  any  action  or 
suit  touching  such  demand,  pending  such  reference :  and,  in  case  no  such 
application  as  aforesaid  shall  be  made  within  such  month  as  aforesaid, 
then  it  shall  be  lawful  for  such  reference  to  be  made  as  aforesaid,  either 
upon  the  application  of  the  attorney  or  solicitor,  or  the  executor,  admin- 
istrator or  assignee  of  the  attorney  or  solicitor,  whose  bill  may  have 
been  so  as  aforesaid  delivered,  sent,  or  left,  or  upon  the  application  of 
the  party  chargeable  by  such  bill,  with  such  directions,  and  subject  to 
such  conditions,  as  the  court  or  judge,  making  such  reference,  shall  think 
proper ;  and  such  court  or  judge  may  restrain  such  attorney  or  solicitor, 
or  the  executor  or  administrator,  or  assignee  of  such  attorney  or  solicitor, 
from  commencing  or  prosecuting  any  action  or  suit  touching  such  demand, 
pending  such  reference,  upon  such  terms  as  shall  be  thought  proper: 
provided  always,  that  no  such  reference  as  aforesaid  shall  be  directed 
upon  an  application  made  by  the  party  chargeable  with  such  bill,  after  a 
verdict  shall  have  been  obtained,  or  a  writ  of  inquiry  executed,  in  any 
action  for  the  recovery  of  the  demand  of  such  attorney  or  solicitor,  or 
*41S1  ^^^^^^^^9  ^administrator,  or  assignee  of  such  attorney  or  solicitor, 
« "^  or  after  the  expiration  of  twelve  months  after  such  bill  shall  have 
been  delivered,  sent,  or  left,  as  aforesaid,  except  under  Special  circum- 
stances, to  be  proved. to  the  satisfaction  of  the  court  or  judge  to  whom 
the  application  for  such  reference  shall  be  made  ;  and,  upon  every  such 
reference,  if  either  the  attorney  or  solicitor,  or  the  executor,  adminis- 
trator, or  assignee  of  the  attorney  or  solicitor,  whose  bill  shall  have  been 
delivered,  sent,  or  left,  or  the  party  chargeable  with  such  bill,  having 
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due  notice,  shall  refuse  or  neglect  to  attend  such  taxation,  the  officer  to 
whom  such  reference  shall  be  made,  may  proceed  to  tax  and  settle  such 
bill  and  demand  ez  parte.**  The  clause, — after  providing  for  the  costs 
of  taxation,  empowering  the  courts  and  judges  respectively,  to  order  the 
delivery  of  a  bill,  and  the  delivering  up  of  papers,  &c.,  and  providing 
'  what  shall  be  evidence  of  the  delivery  of  the  bill,— concludes  with  a 
proviso,  that  "  it  shall  be  lawful  for  any  judge  of  the  superior  courts  of 
law  or  equity,  to  authorize  an  attorney  or  solicitor  to  commence  an  action 
or  suit  for  the  recovery  of  his  fees,  charges,  or  disbursements,  against 
the  party  chargeable  therewith,  although  one  month  shall  not  have 
expired  from  the  delivery  of  a  bill  as  aforesaid,  on  proof,  to  the  satisfac- 
tion of  the  said  judge,  that  there  is  probable  cause  for  befieving  that 
such  party  is  about  to  quit  England.'*  And  the  43d  section  enacts,  ^^  that, 
upon  the  taxation  and  settlement  of  any  such  bill,  the  certificate  of  the 
officer  by  whom  such  bill  shall  be  taxed,  shall  (unless  set  aside,  or  altered 
by  order,  decree,  or  rule  of  court,)  be  final  and  conclusive  as  to  the 
amount  thereof;  and  payment  of  the  amount  certified  to  be  due,  and 
directed  to  be  paid,  may  be  enforced  according  to  the  course  of  the  court 
in  which  such  reference  shall  be  made :  and,  in  case  such  reference 
shall  be  made  in  any  court  of  common  law,  it  shall  be  lawful  for  such 
court,  or  any  judge  ^thereof,  to  order  judgment  to  be  entered  up  rmA-tA 
for  such  amount,  with  costs,  unless  the  retainer  shall  he  disputed^ 
or  to  make  such  other  order  thereon  as  such  court  or  judge  shall  deem 
proper."  Wherever  the  statute  intended  to  give  a  discretion  to  the 
court  or  a  judge,  it  has  done  so  in  plain  language.  Assuming  that  the 
learned  judge  here  had  a  discretion,  having  exercised  it,  the  court  will 
not  interfere :  The  King  v.  The  Archbishop  of  Yorkj  1  Ad.  &  E.  894 ; 
Shireff  V.  Lady  Gresley^  4  Ad.  k  E.  889.  If  the  court  should  be  dis- 
posed to  vary  the  order,  by  allowing  Pyne  to  commence  an  action  pend- 
ing the  reference,  it  should,  at  all  events,  be  imposed  upon  him  as  a  con- 
dition, that  he  should  give  security  for  costs,  as  he  is  shown  to  be  residing 
out  of  the  jurisdiction  of  the  court. 

Keane,  in  support  of  his  rule.  The  first  question  is,  whether  Pyne 
is  in  a  situation  to  make  this  application.  [Wildb,  C.  J.  Assume,  for 
the  present,  that  the  case  is  properly  before  the  court ;  and  address 
yourself  to  the  question  T^hether,  under  the  peculiar  circumstances  in 
which  Pyne  is  placed,  the  order  ought  to  be  amended  in  the  way  pro* 
posed.]  There  is  nothing  in  the  statute  that  made  it  imperative  on  the 
judge  to  make  the  order  in  this  form.  [Wilde,  C.  J.  The  order  would 
have  been  unexceptionable,  but  for  the  words  enabling  Lord  Wellesley 
to  question  the  retainer.  It  would  have  been  precisely  within  the  act. 
What  difficulty  is  introduced  by  the  insertion  of  those  words?]  The 
substantial  ground  of  complaint  is,  that  Pyne*s  remedy  by  action  is  post- 
poned to  a  distant  and  indefinite  period.  If  Pyne  is  resident  out  of  the 
jurisdiction  of  the  court,  he  must  of  course  find  security  for  costs :  and, 
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Bewer-rate ;  the  said  tenancy  to  be  detennined  by  either  party,  upon  hia 
giving  six  months'  notice  of  his  intention  so  to  do ;  such  notice  to  expire 
at  the  end  of  either  of  the  said  terms  of  three,  seven,  or  ten  years.  The 
said  W.  Pilbeam  agrees  within  a  week,  to  put  and  place  an  ironing-board 
in  the  front  kitchen,  and  a  copper,  &c.,  &c.  And  the  said  W.  N.  Finch 
agrees,  upon  the  completion  thereof,  and  upon  possession  being  given, 
to  pay  to  the  said  W.  Pilbeam  the  sum  of  9/.  lO^.,  which  is  to  be  allowed 
to  the  said  W.  N.  Finch  for  the  last  quarter's  rent,  at  the  determination 
of  the  said  tenancy." 

The  plaintiff  paid  the  9/.  10«.,  and  took  possession  of  the  premises. 
On  the  24th  of  March,  1846,  he  caused  Pilbeam  to  be  served  with  the 
following  notice : — 

^^  Take  notice,  that,  in  pursuance  of  an  agreement  made  between  me, 
the  undersigned  W.  N.  Finch,  of  the  one  part,  and  you  the  said  W.  Pil- 
*A^9i  beam  of  the  other  *part,  dated  the  9th  of  September,  1843,  I  do 
^  hereby  determine  the  tenancy  under  the  %aid  agreement  on  the 
29th  day  of  September  next.  And  further  take  notice,  that  I  shall  quit 
and  deliver  up  to  you,  on  the  said  29th  day  of  September  next,  posses- 
sion of  the  messuage  or  tenement  formerly  called  No.  5,  but  now  called 
No.  68,  in  Acton  Street  aforesaid,  now  occupied  by  me,  and  mentioned 
or  referred  to  in  the  said  agreement.     Dated,  &c." 

Some  time  before  the  29th  of  September,  1846,  it  was  verbally  agreed 
between  the  plaintiff  and  Pilbeam,  that  the  plaintiff  should  continue  to 
occupy  the  premises  for  another  year,  nothing  being  said  about  the 
terms. 

At  Christmas,  1846,  the  plaintiff  being  about  to  pay  a  quarter's  rent, 
the  landlord  claimed  rent  for  two  quarters.  The  plaintiff  refused  to  pay 
more  than  9/.  10«.,  insisting  that  the  quarter  ending  on  the  29th  of  Sep- 
tember, 1846,  was  satisfied  by  the  9/.  108.  paid  by  him  on  being  let  into 
possession :  and  he  accordingly  tendered  that  sum,  placing  two  5/.  notes 
upon  the  table,  and  demanding  a  receipt  as  for  a  quarter's  rent  due  at 
Christmas,  1846.  This  was  refused.  The  like  sum,  with  expenses,  was 
afterwards  tendered  to  the  broker,  and  a  receipt,  in  like  manner,  de- 
manded, and  refused. 

On  the  part  of  the  defendant,  it  was  contended  that  the  demand  of  a 
receipt  vitiated  the  tender. 

On  the  other  hand,  it  was  insisted  that  the  receipt  was  not  demanded 
as  a  condition ;  and  Riehardeon  v.  Jackson,  8  M.  k  W.  298,  9  Dowl.  P. 
C.  715,  was  referred  to.  It  was  further  insisted  for  the  plaintiff,  that 
he  was  entitled  to  a  verdict  upon  the  plea  of  non  tenuit,  as  well  as  upon 
the  plea  of  riens  in  arrere,  for  that  the  plaintiff  had  ceased  to  hold  under 
the  lease,  the  terms  of  which  it  was  not  competent  to  the  parties  to  vary 
by  parol. 

The  defendant  thereupon  obtained  leave  to  amend,  *and  added 
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another  cognisance,  in  which  he  justified  under  a  demise  in  the 
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terms  of  the  original  agreement,  to  which  the  plaintiff  pleaded  in  bar  as 
before :  and  a  verdict  was  found  for  him ;  leave  being  reserved  to  the 
plaintiff  to  enter  the  verdict  as  the  court  might  direct, — the  court  to  be 
at  liberty  to  draw  such  inferences,  and  make  such  amendments,  as  they 
might  think  fit. 

Byles^  Serjt.  (with  whom  was  Warren),  now  moved  accordingly.  The 
defendant,  by  his  cognisance,  sets  up  one  demise  only,  adopting  the 
general  form  given  by  the  11  G.  2,  c.  19,  s.  22,(a)  [V.  Williams,  J. 
Is  it  not  enough  if  the  defendant  justifies  the  distress,  by  showing  one 
quarter  in  arrear  ?  Gresswell,  J.  Suppose  the  only  demise  had  been 
from  Michaelmas  to  Christmas,  1846,  would  not  the  cognizance  have 
been  sufficient  ?]  This  cognizance  clearly  could  not  be  sustained.  [Gress- 
WSLL,  J.  Tou  contend  that  the  time  and  the  sum  are  both  material.] 
Precisely  so. 

Upon  the  plea  of  riens  in  arrere,  as  to  one  quarter  at  least,  the  plain- 
tiff was  entitled  to  a  verdict.  The  9/.  108.  due  for  the  last  quarter  of 
the  term  had  been  paid.  [Gresswell,  J.  The  whole  must  be  taken  to 
be  one  plea,  or  the  defence  is  not  perfect.  Y.  Williams,  J.  It  is  no 
good  plea  to  an  avowry  or  cognizance,  that  part  of  the  rent  was  not  due.] 
The  plaintiff  had  a  right  to  have  the  finding  of  the  jury  upon  the  issue. 
The  agreement  could  not  be  varied,  or  the  term  extended,  by  parol ;  nor 
could  the  notice  to  determine  it :  Go89  v.  *Lord  Nugent j  6  B.  &  r*4^A. 
Ad.  68,  2  N.  &  M.  28 ;  Stowell  v.  Robinson,  8  N.  G.  928,  6  Scott,  '■ 
196 ;  JETarvey  v.  Chabham,  8  Ad.  &  E.  61,  6  N.  &  M.  164.  In  Richards 
son  V.  Jaeksonj  where  a  creditor,  on  a  tender  being  made,  refused  to 
receive  the  money,  on  account  of  more  being  due, — it  was  held  that  he 
could  not  afterwards  object  to  the  tender,  on  the  ground,  that  the  party 
making  it  required  a  receipt.(i) 

Gresswell,  J.  I  am  of  opinion  that  no  rule  should  be  granted  in 
this  case.  It  appeared  that  the  parties  contracted  for  a  lease  for  ten 
years  from  Michaelmas,  1843,  determinable  at  the  end  of  the  third  or 
the  seventh  year,  at  the  yearly  rent  of  38/.,  payable  quarterly ;  the  first 
quarter  to  be  paid  on  the  tenant's  taking  possession, — for,  the  stipulation 
that  the  9/.  10«.  paid  on  taking  possession  is  to  be  allowed  to  the  tenant 
for  the  last  quarter's  rent,  at  the  determination  of  the  tenancy,  means 
nothing  more  than  that  the  rent  was  to  be  a  forehand  rent.  It  is  said 
that  the  notice  given  on  the  24th  of  March,  1846,  determined  the  lease. 
Be  it  80.  Before  the  expiration  of  the  six  months,  it  was  verbally  agreed 
between  the  parties  that  the  plaintiff  should  continue  tenant  for  another 

(a)  Which  empowers  "  all  defendants  in  replevin  to  avow  or  make  cognisance  generally 
that  tAe  plaintiff  in  replevin,  or  other  tenant  of  the  lands  and  tenements  whereon  such  distress 
was  made,  enjoyed  the  same,  under  a  grant  or  demise  at  such  a  certain  rent,  during  ihe  time 
wherein  the  rent  ^listrained  for  accrued,  which  rent  was  then,  and  still  remains,  due,^withouf 
further  setting  forth  the  grant,  tenure,  demise,  or  title  of  such  landlord  or  landlords,  lessor  or 
lessors,"  &.c. 

(h)  And  see  Cole  v.  Blake,  Peake,  N.  P.  C.  179. 
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year.  I  do  not  say  that  the  notice  could  be  varied  by  the  agreement  to 
hold  over  for  another  year.  That  would  be  varying  the  terms  of  a 
written  contract,  by  parol.  Assuming  that  the  lease  was  determined  by 
the  notice,  there  was  a  good  parol  agreement  for  one  year,  embodying 
in  it  all  the  terms  of  the  previous  lease,  unless  there  were  some  express 
stipulation  to  the  contrary.  That  seems  to  me  to  solve  the  whole  diffi- 
culty of  the  case.  As  to  the  tender,  it  was  coupled  with  a  condition 
•4351  ^^^^  made  *it  ineffectual.  I  therefore  thitik  the  verdict  should 
stand. 

V.  Williams,  J.  I  am  of  the  same  opinion.  At  the  time  of  the 
distress,  the  plaintiff  was  holding  under  a  parol  agreement,  which  embo- 
died all  the  terms  of  the  original  lease.  Two  quarter's  rent  were  then 
due.  The  issue  upon  riens  in  arrere  was  therefore  properly  found  for 
the  defendant :  and,  the  amendment  being  made, — ^which  I  think  it  was 
competent  to  the  judge  to  make,— he  was  also  entitled  to  a  verdict  on 
non  tenuit.  With  respect  to  the  tender,  it  was  clogged  with  a  condition 
which  the  plaintiff  was  not  entitled  to  impose :  he  had  no  right  to  insist 
upon  the  delivery  of  a  document  that  would  conclude  the  question. 

Wilde,  C.  J.  It  appeared  to  me  at  the  trial,  as  it  does  now,  that  the 
91,  10«.  was  tendered,  only  with  a  view  to  conclude  the  question  between 
the  parties.  The  landlord  certainly  never  conceived  that  he  could 
receive  the  sum  offered,  and  leave  the  point  still  open.  When  "the 
parties  met  and  arranged  that  the  plaintiff  should  retain  possession  for 
another  year,  in  the  absence  of  any  stipulation  to  the  contrary,  it  could 
only  be  intended  that  the  plaintiff  was  to  continue  tenant  upon  the  terms 
already  adjusted  between  them ;  one  of  those  terms  being,  that  the  rent 
should  be  payable  beforehand.  I  think  there  is  no  ground  for  disturbing 
the  verdict.  Rule  refused. 


*436]    *In  the  Matter  of  MARY  JANE  FAGAN.     Jan.  12. 

In  the  jurat  of  an  affidavit  of  the  due  taking  of  an  acknowledgment  at  Cafcutta,  the  name  of  one 
of  the  deponenta  was  interlined  : — Held,  that  the  affidavit  could  not  be  received. 

Channell,  Serjt.,  moved  that  the  proper  oflScer  might  be  directed  to 
receive  and  file  an  acknowledgment  taken  at  Calcutta.  The  affidavit  of 
the  due  taking  of  the  acknowledgment  was  sworn  by  two  of  the  persons 
named  in  the  commission,  one  of  whom  (Campion)  was  not  one  of  the 
eommissioners  who  acted  in  the  taking  of  the  acknowledgment ;  and  it 
was  only  in  that  part  of  the  affidavit  which  was  made  by  him,  that  the 
locality  of  the  premises  was  mentioned.  In  the  jurat,  the  words,  "  by 
both  of  the  above  named  deponents,"  were  interlined.  The  officer  had 
objected,  that  that  part  of  the  affidavit  which  described  the  premises, 
should  have  been  made  by  one  of  the  commissioners  who  took  the  ac- 
knowledgment ;  and  also  that  the  jurat  was  defective. 
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It  was  now  submitted  that  the  affidavit  was  a  sufficient  compliance 
with  the  rule  of  Hilary  term,  4  W,  4,  the  two  deponents  being  described 
as  solicitors  of  the  supreme  court  of  judicature  in  Calcutta;  and  that  the 
rule  of  court  of  Michaelmas  term,  87  G.  8,  (1796) — "that,  from  and 
after  the  first  day  of  next  term,  upon  every  affidavit  sworn  in  this  court, 
or  before  any  judge  or  commissioner  thereof,  and  made  by  two  or  more 
deponents,  the  names  of  the  several  persons  making  such  affidavit  shall 
be  written  in  the  jurat ;  and  that  no  affidavit  be  read  or  made  use  of  in 
any  matter  depending  in  this  court,  in  the  jurat  of  which  there  shall  be 
any  interlineation  or  erasure,"(<^) — applied  only  to  the  court  of  Queen's 
Bench,  and  to  cause*  therein  depending;  *and,  at  all  events,  fi^aqj 
could  not  be  applicable  to  proceedings  taking  place  in  Calcutta. 

Wilde,  C.  J.  Though  there  is  no  express  rule  of  this  court  upon  the 
subject,  the  rule  of  the  court  of  King's  Bench,  which  has  been  referred 
to,  has  always,  in  practice,  been  acted  on  here,  with  regard  to  affidavits 
sworn  in  this  country.  And  it  is  difficult  to  see  why  any  distinction  should 
be  made  in  favour  of  affidavits  sworn  abroad.  Indeed,  there  is  more 
reason,  in  such  case,  for  adhering  strictly  to  the  rule.  Though  there  is 
less  probability  of  inaccuracy  in  an  affidavit  which  comes  from  Calcutta, 
than  in  affidavits  coming  from  many  other  places,  still  the  rule  must  be 
applied  indifferently.  I  do  not  think  it  safe  to  depart  from  so  wholesome 
a  rule.  The  affidavit,  therefore,  being  defective  in  a  particular  essential 
to  give  it  authority,  I  do  not  think  it  ought  to  be  received. 

The  rest  of  the  court  concurrring.  Rule  refu8ed.(6)    . 

(fl)  7  T.  R.  82. 

(ft)  Another  objection  was  taken  by  the  officer,  viz,  that  the  locality  of  the  premiaea  was  not 
aworn  to  by  the  acting  comnnisaioner.    But  upon  this  the  court  expressed  no  opinion. 


ELIZABETH  LINNEGAR  v.  JAMES  HODD.    Jan.  14. 

rhe  father  of  an  illegitimate  child  promised  the  mother,  that,  if  she  would  abstain  from  affilia- 
ting the  child,  he  would  pay  her  29.  6d.  per  week  for  ita  maintenance.  The  mother  did  so 
abstain,  and  suffered  the  lime  limited  by  (he  fitaiute  for  obtaining  an  order  of  affiliation  to  ex- 
pire : — Hdd,  that  the  promise  bound  the  father,  and  that  indebitatus  assumpsit  lay,  the  con- 
sideration having  been  executed. 

Assumpsit,  for  meat,  drink,  and  necessaries  supplied  to  an  infant,  at 
the  defendant's  request. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  the  undersheriff  of  Surrey,  on  the  16th  of 
December  last.  It  appeared  that  the  *plaintiff  had  had  an  illegi-  p^^oo 
timate  child,  of  which  the  defendant  was  the  father ;  that  the  ^ 
child  was  born  on  the  26th  of  March,  1846 ;  that  on  the  2d  of  May 
following  the  plaintiff  being  then  on  her  way  to  Guildford,  for  the  purpose 
of  obtaining  a  summons  from  the  magistrates,  in  order  to  compel  &he 

2A 
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defendant  to  maintain  the  child,  was  met  by  the  defendant,  who  in  con- 
sideration of  her  agreeing  to  abstain  from  doing  so,  promised  to  pay  her 
28.  6(2.  per  week  for  the  child's  support ;  that  the  plaintiff  in  consequence 
of  this  promise,  did  not  affiliate  the  child ;  and  that  the  payment  of  2$. 
Qd.  per  week  was  made  for  a  short  time,  and  then  discontinued. 

The  mother  of  the  plaintiff  further  proved  that  the  defendant  called 
to  see  the  plaintiff  shortly  after  the  birth  of  the  child,  and  then  pro- 
mised to  pay  2$.  6d.  a  week  for  its  support. 

It  was  objected,  on  the  part  of  the  defendant,  that  indebitatus  assump- 
sit would  not  lie,  the  promise  being  ntidum  pactum^  and  that  the  decla- 
ration should  have  been  framed  on  the  express  contract. 

A  verdict  was  taken  for  the  plaintiff,  damages  5L  2«.  6(2.,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Phinn  now  moved  accordingly.  The  express  promise  proved  does  not 
support  the  declaration.  The  consideration  for  the  defendant's  promise 
to  pay  the  2»,  6(2.  per  week,  was,  the  plaintiff's  forbearing  to  go  before 
the  magistrates.  [Cresswell,  J.  The  contract  was  to  pay  2s.  6(2.  per 
week  for  the  support  of  the  child,  defeasible  on  the  plaintiff's  applying 
for  an  order  of  affiliation.]  The  mere  moral  consideration  arising  out 
of  a  man's  duty  to  support  his  illegitimate  offspring,  clearly  would  not 
be  sufficient  to  sustain  the  promise :  Miller  v.  Whittenhuryy  1  Gampb. 
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yon,  11  Ad.  k  E.  438.  [V.  Williams,  J.  In  Jennings  v. 
Breton,  9  M.  &  W.  496,  the  father  of  an  illegitimate  child  promised  the 
mother,  that  if  she  would  maintain  it,  he  would  pay  her  an  annuity ;  and 
it  was  held,  that  the  promise  was  founded  upon  a  sufficient  considera- 
tion.] There,  the  declaration  was  special :  whereas  here,  the  evidence 
was  of  an  express  promise,  at  variance  with  the  promise  alleged. 

Wilde,  C.  J.  It  is  not  disputed,  that,  if  properly  declared  on,  this 
transaction  might  be  the  foundation  of  an  action.  It  becomes,  therefore, 
a  mere  question  of  pleading :  and  the  court  must  be  satisfied  that  the 
objection  is  well  founded,  before  they  give  effect  to  it.  The  plaintiff,  it 
appears,  was  about  to  apply  to  the  magistrates  to  compel  the  defendant 
to  maintain  her  child,  when  she  was  met  by  the  defendant,  who  promised 
to  pay  her  2^.  6(2.  a  week  for  the  child's  maintenance,  if  she  would  for- 
bear to  go.  She  did  accordingly  forbear  to  go  before  the  magistrates, 
and  the  time  has  now  passed  within  which  she  could  apply  for  an  order 
of  affiliation.(a)  The  plaintiff,  therefore,  has  performed  her  part  of  the 
contract ;  and  all  that  remains  for  the  defendant  to  do,  is  to  pay  the 
money.  The  case  seems  to  me  to  resolve  itself  into  a  promise  on  the 
defendant's  part,  that,  if  the  plaintiff  would  keep  the  child,  he  would  pay 
her  2s.  6(2,  weekly  towards  its  support.  The  contract  being  performed 
on  the  one  side,  and  nothing  but  the  payment  of  the  money  remaining 
to  be  done  on  the  other  side,  I  think  the  plaintiff  was  at  liberty  to  resort 

(a)  See  2  &  3  Vict.  c.  85,  t.  1. 


6  Manning,  Granger,  &  Scott.  439 

to  the  geueral  form  of  declaration  she  has  adopted.  The  case  of  Jen- 
nings y.  Brown  goes  a  long  way  towards  this  conclusion  :  and  I  know 
of  no  authority  the  other  way.  The  real  objection  has  been  properly 
presented,  viz.  whether  this  declaration  is  so  framed  as  to  meet  the  facts 
of  this  ^case.  I  think  it  is ;  and,  consequently^  that  there  is  no  vi^iAA^ 
ground  for  disturbing  the  verdict.  ^ 

Cresswell,  J.  I  am  of  the  same  opinion.  If  there  was  any  special 
contract,  that  has  been  performed :  and  nothing  remains  to  be  done  but 
to  make  a  money  payment.  The  general  form  of  declaration  therefore, 
is  sufficient. 

y.  Williams,  J.  I  am  of  the  same  opinion.  The  evidence  amounts 
to  this, — the  defendant  promised,  that  if  the  plaintiff  would  abstain  from 
going  before  the  magistrates  to  affiliate  the  child,  and  would  maintain  it 
herself,  he  would  reimburse  her  to  the  extent  of  2«.  6(Z.  per  week.  1 
think  the  declaration  was  sufficient,  and  the  verdict  justified  by  tho 
evidence.  Rule  refused. 


PILBROW  V.  PILBROWS  ATMOSPHERIC  RAILWAY-AND- 
CANAL-PROPULSION  COMPANY.     Jan,  21. 

The  first  count  of  the  declaration  stated,  that,  by  a  certain  deed  made  on  the  1 1th  of  June,  1645, 
between  the  plaintiff  and  the  defendants  (a  joint  stock  company,  therein  described  as  regis- 
tered and  incorporated  in  pursuance  of  the  7  &  8  Vict.  c.  110.\  reciting,  amongst  other 
things,  that  the  said  company  had  been  duly  formed  under  a  deed  of  seitlement  bearing  date 
the  22d  of  May  then  last  past,  in  consideration  of  the  plaintiff's  covenanting  to  convey  his 
interest  in  certain  letters-patent  to  the  company  as  soon  as  an  act  of  parliament  should  be 
obtained  to  authorise  it,  and  in  the  meontimo  licensing  them  to  work  the  patents, — the  de- 
fendants covenanted  to  psy  the  plaintiff  15.000/.  out  of  the  money  raised  by  the  first  instal- 
ments or  calls  on  the  shares  of  the  said  company :  Breach,  that,  although  instalments  or  calls 
on  the  shares  were,  before  the  commencement  of  the  suit,  paid  to  the  company,  out  of  which 
they  might  and  ought  to  have  paid  the  15,000/.,  and  although  a  convenient  and  reasonable 
time  for  the  payment  thereof  had  elapsed  since  the  making  of  the  deed  and  payment  of  the 
instalments  or  calls,  the  company  had  not  paid  the  same. 

Third  plea.-^hat  the  deed  of  settlement  in  the  first  count  mentioned  and  referred  to,  wasob- 
uined  by  fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  others  in  collusion  with 
him  :r^ffeldt  bsd,  on  general  demurrer.  / 

Fourth  plea, — that  the  registration  and  incorporation  of  the  said  company,  recited  in  the  deed 
in  the  first  count  mentioned,  were  obtained  by  the  firaud,  covin,  and  misrepresentation  of  the 
plaintiff  and  others  in  collusion  with  him  : — Held,  bad,  on  general  demurrer. 

Eighth  plea. — that  the  company  was  formed  by  and  under  a  deed  of  settlement,  to  which  the 
plaintiff  was  a  party,  by  which  it  was  agreed  that  the  directors  should,  as  soon  as  conveniently 
could  be  sfter  complete  registration,  pay  certain  expenses,  and  should  also  pay  to  the  plain- 
tiff, with  and  out  of  the  money  received  from  the  first  calls  on  the  shares  of  the  said  com- 
pany, after  providing  thereout  a  sufficiency  to  meet  the  necessary  expenses  of  the  said 
tympany,  the  said  sum  of  15,000/.  in  cash  ;  and  that,  since  the  execution  of  the  deed,  no 
calls  or  instalments  had  been  raised  or  paid  to  or  received  by  the  company,  sufHcient  to 
satisfy  the  necessary  expenses  of  the  company,  and  the  15,000/.,  or  any  part  thereof:— 
Bdd,  bad,  on  special  demurrer. 

Tlie  second  count  set  out  certain  articles  of  agreement,  dated  the  12th  of  June,  1845,  between 
the  plaintiff  of  the  one  part,  and  the  company  (therein  described  as  registered  and  incorpora- 
ted in  pursuance  of  the  7  &.  8  Vict.  c.  110,>  of  the  other  part,  reciting  the  sale  of  the  letterih 
patent  to  the  company  for  15,000/.,  whereby  it  was  agreed,  "  that  the  sum  of  15,000/.  in  cash 
should  be  paid  to  the  plaintiff  as  soon  as  conveniently  could  be  done  after  the  execution  of 
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the  said  articles,  out  of  the  money  raiged  by  the  jint  inwtidmenta  or  callt  on  the  akarea  in  Ike 
aaid  company  ;  and  assigned  for  breach,  that,  although  the  company  had,  within  a  convenient 
and  reasonable  time  after  the  execution  of  the  said  articles  of  agreement,  to  wit,  on,  dec,  couU 
and  might,  by  calls  and  instalments  on  the  shares  of  the  said  company,  have  raiyd  the  last- 
mentioned  sum  of  15,000/.,  and  a  convenient  and  reasonable  time  for  raising  the  money,  and 
paying  the  same  in  cash  to  the  plaintiff,  had  elapsed,  the  company  had  refused  to  pay  the 
same : — Held,  on  general  demurrer,  that  the  breach  was  well  assigned. 

Twenty- first  plea, — that  the  said  company  was  not  incorporated  by  any  charter  or  act  of  par- 
liament, nor  was  the  same  duly  and  lausfuUy  registered  and  incorporated  according  to  the 
form  of  the  statute,  and  in  the  said  deed  and  articles  respectively  mentioned  : — Held,  bad, 
on  special  demurrer ;  the  defendants  being  estopped,  by  the  recital  in  the  deed,  from  deny- 
ing their  incorporation;  and  the  plea  seeking  to  put  in  issue  matter  of  law. 

Twenty-second  plea, — ^that  the  said  company  was  a  company  requiring  a  certificate  of  complete 
registration,  and  that,  at  the  time  of  obtaining  a  certificate  of  complete  registration,  the  com- 
pany was  not  formed  by  a  deed  or  writing  under  the  hands  and  seals  of  the  shareholders 
therein,  or  any  of  them,  in  pursuance  of  the  statute,  nor  was  there  at  any  time  any  sacb 
deed  of  settlement  of  the  said  company  as  required  by  the  statute : — Held,  bad,  on  special 
demurrer,  for  the  same  reasons  that  applied  to  the  twenty-first  plea. 

This  was  an  action  of  covenant. 

The  first  count  of  the  declaration  stated,  that,  on  the  11th  of  Jane, 
♦4411  ^^^^>  ^y  *  certain  deed  then  made  *between  the  plaintiff  of  the 
one  part,  and  the  said  company,  therein  described  as  registered 
and  incorporated  in  pursuance  of  an  act  of  parliament  made  and  passed 
in  the  seventh  and  eighth  years  of  the  reign  of  Her  present  Majesty  Queen 
Victoria,  intituled  "  An  act  for  the  registration,  incorporation,  and  regu- 
•4421  ^**^^^  ^^  joint  •stock  companies,"  of  the  other  part, — ^which  said 
^  deed  was  then  sealed  with  the  seal  of  the  said  company,  and  was 
then  signed  by  three  of  the  directors  of  the  said  company,  to  wit,  &c-, — 
reciting  that  Her  present  Majesty,  Queen  Victoria,  by  letters-patent  under 
the  great  seal  of  the  united  kingdom,  bearing  date  the  17th  of  May, 
1844,  granted  unto  the  plaintiff,  his  executors,  administrators  and 
assigns,  the  sole  and  exclusive  license,  power,  privilege,  and  authority, 
of  making,  using,  and  vending,  for  the  term  of  fourteen  years,  an  inven* 
tion  of  ^^  certain  improvements  in  the  machinery  for  a  new  method  of 
propelling  carriages  on  railways  and  common  roads,  and  vessels  on  rivers 
and  canals,  within  England  and  Wales,  and  Berwick-upon-Tweed  ;'*  and 
that,  in  pursuance  of  a  proviso  contained  in  the  said  letters-patent,  a 
specification  of  the  said  invention  was  duly  inrolled  by  the  plaintiff  in 
Her  Majesty's  high  court  of  Chancery,  on  the  16th  of  November,  1844 ; 
and  that,  by  letters-patent  under  the  seal  appointed  by  the  treaty  of  union 
to  be  kept  and  used  in  Scotland  instead  of  the  great  seal  thereof,  bearing 
date  the  13th  of  November,  1844,  the  like  exclusive  privileges  in  respect 
of  the  use  of  the  said  invention  were  granted  to  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  to  be  enjoyed  and  exercised  by  him 
and  them  within  Scotland ;  and  that,  by  letters-patent  under  the  great 
seal  of  Ireland,  bearing  date  the  16th  of  January,  1845,  the  like  privi- 
leges in  respect  of  the  use  of  the  said  invention  were  granted  to  the 
plaintiff,  his  executors,  &c.,  to  be  enjoyed  and  exercised  by  him  and 
them  within  Ireland;    and  that,  in    pursuance   of  the  provisions  re- 
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spectiyely  contained  in  the  said  several  letters-patent  for  Scotland 
and  Ireland,  specifications  of  the  said  inventions  had  been,  or  were 
intended  to  be  forthwith  duly  made  and  inrolled  by  the  plaintiff; — 
and  further  reciting  that  the  said  company  had  been  duly  formed 
♦under  a  deed  of  settlement  bearing  date  the  22d  of  May  then  |-^j^. q 
last  past,  for,  among  other  things,  the  working  of  the  said  several  *• 
patents  for  the  united  kingdom,  and  the  said  company  had  been  regis- 
tered and  incorporated  under  the  provisions  of  the  aforesaid  act,  and  the 
capital  of  the  same  consisted  of  600,000/.,  divided  into  60,000  shares  of 
10/.  each ; — and  further  reciting  that  it  had  been  agreed  between  the 
plaintiff  and  the  said  company,  that  the  plaintiff  should  grant  to  the  said 
company  a  license  for  the  exclusive  use  of  the  said  several  patents  for 
the  united  kingdom,  during  the  remainder  of  the  several  terms  of  years 
of  such  patents  respectively,  in  manner  thereinafter  mentioned,  and 
should  also  enter  into  such  covenants  as  were  thereinafter  contained,  for 
granting  to  the  said  company,  license  to  use  and  practise  all  other  im- 
provements in  the  invention  aforesaid,  which  should  be  made  or  invented 
by  the  plaintiff,  and  whether  the  plaintiff  should  obtain  a  patent  or 
patents  for  such  invention  or  not ;  and  that,  in  consideration  of  such 
grant  and  covenant,  the  sum  of  15,000/.  in  cash  should  be  paid  to  the 
plaintiff  so  soon  as  conveniently  could  be  after  the  execution  of  those 
presents,  out  of  the  money  raised  by  the  first  instalments  or  calls  on  the 
shares  of  the  said  company ; — ^it  was  witnessed,  that,  in  pursuance  of  the 
said  agreement  in  that  behalf,  and  in  consideration  of  the  premises,  the 
plaintiff  did  thereby  give  and  grant  unto  the  said  company  and  their  suc- 
cessors, full  and  free  liberty,  license,  power,  privilege,  and  authority,  to 
Qse,  exercise,  and  put  in  practice  the  said  patent  invention  throughout 
the  united  kingdom  of  Ghreat  Britain  and  Ireland,  during  all  the  remain- 
ders then  to  come  and  unexpired  of  the  respective  terms  of  years  granted 
by  the  said  respective  patents  for  England,  Scotland,  and  Ireland,  for 
their  use  and  benefit ;  and  the  said  company,  for  themselves  and  their 
successors,  did  thereby  covenant  with  ^he  plaintiff,  his  executors  r^^Mj 
and  administrators,  that  they,  the  said  company,  or  their  succes-  I- 
sors,  should  and  would  pay,  or  cause  to  be  paid,  to  the  plaintiff  the  said 
purchase-money  of  15,000/.,  atU  of  the  money  rained  by  the  first  instal- 
ments or  calls  on  the  shares  of  the  said  company  as  aforesaid, — as  by 
the  said  deed,  reference  being  thereunto  had,  would,  amongst  other 
things,  more  fully  appear :  Averment,  that,  although  the  plaintiff  had, 
at  all  times  since  the  making  of  the  said  deed,  performed  and  fulfilled  all 
things  therein  contained  on  his  part  and  behalf  to  be  performed  and  ful- 
fill^ ;  and  although  divers  instalments  or  calls  on  the  shares  of  the  said 
company  were,  before  the  commencement  of  the  suit,  to  wit,  on  the  1st 
of  July,  1845,  paid  to  the  said  company,  out  of  which  the  said  company 
might  and  ought  to  have  paid  the  said  sum  of  15,000/.,  and  the  said 
company,  in  part  performance  of  their  said  covenant,  had  paid  to  the 
VOL.  v.— 36  2a2 
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plaintiff  a  small  part  thereof,  to  wit,  lOOOZ.,  and  although  a  convenient 
and  reasonable  time  for  the  payment  of  the  residue  of  the  said  sum  of 
15,000/.,  since  the  making  of  the  said  deed,  and  since  the  payment  of 
the  said  instalments  or  calls  to  the  said  company,  had  elapsed  before  the 
commencement  of  the  suit ;  yet  the  said  company,  not  regarding  their 
sold  covenant,  had  not  paid  the  said  residue  of  the  sum  of  15,000/.,  or 
any  part  thereof,  but  had  hitherto  wholly  refused,  and  still  did  refose, 
to  pay  the  same,  or  any  part  thereof. 

The  second  count  stated,  that,  on  the  12th  of  June,  1845,  by  certain 
articles  of  agreement  in  writing,  then  made  between  the  plaintiff  of  the 
one  part,  and  the  said  company,  therein  described  as  registered  and  in- 
corporated in  pursuance  of  an  act  of  parliament  made  and  passed  in  the 
seventh  and  eighth  years  of  the  reign  of  Her  Majesty,  Queen  Victoria, 
intituled  ^'  An  act  for  the  registration,  incorporation,  and  regulation  of 
♦4451  j^^"*"^*^^^'^  companies,"  of  the  other  part, — which  articles  •were 
then  sealed  with  the  seal  of  the  said  company,  and  were  then 
signed  by  three  of  the  directors  of  the  said  company,  the  said,  &c.,  &c., — 
reciting  that  Her  present  Majesty,  Queen  Victoria,  by  letters-patent,  &c., 
granted  unto  the  plaintiff,  his  executors,  administrators,  and  assigns,  the 
sole  and  exclusive  license,  power,  privilege,  and  authority  of  making, 
using,  and  vending,  for  the  term  of  fourteen  years,  an  invention,  &c., 
within  England  and  Wales,  and  Berwick-upon-Tweed;  and  that,  in 
pursuance  of  a  proviso  contained  in  the  said  letters-patent,  a  specification 
of  the  said  invention  was  duly  inrolled  by  the  plaintiff  in  Her  Majesty's 
high  court  of  Chancery,  on  the  16th  of  November,  1844 ;  and  that,  by 
letters-patent,  &c.,  bearing  date,  &c.,  the  like  exclusive  privileges  in 
respect  of  the  use  of  the  said  invention,  were  granted  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  to  be  enjoyed  and  exercised  by 
him  and  them,  within  Scotland ;  and  that,  by  letters-patent,  &c.,  the 
like  privileges  in  respect  of  the  use  of  the  said  invention,  were  granted 
to  the  plaintiff,  his  executors,  administrators  and  assigns,  to  be  enjoyed 
and  exercised  by  him  and  them,  within  Ireland ;  and  that,  in  pursuance 
of  provisos  respectively  contained  in  the  said  8eva*al  letters-patent  for 
Scotland  and  Ireland,  specifications  of  the  said  inventions  had  been,  or 
were  intended  to  be  forthwith,  duly  made  and  inrolled  by  the  plaintiff, 
and  further  reciting  that  the  said  company  had  been  duly  formed  under 
a  deed  of  settlement  bearing  date  the  22d  of  May  then  last  past,  for  the 
purchase  and  working  of  the  said  several  patents  for  the  united  kingdom, 
and  any  other  patents  which  could  or  might  be  obtained  for  the  invention 
aforesaid,  in  any  foreign  country,  place,  or  kingdom,  and  for  the  grant- 
ing licenses  for  the  use  of  all  such  patents,  at  home  and  abroad ;  and 
that  the  said  company  had  been  registered  and  incorporated  under  the 
n^AAa-i  provisions  of  the  aforesaid  act ;  *and  that  the  capital  of  the  same 
■^  consisted  of  600,000/.,  divided  into  60,000  shares  of  10/.  each ; 
and  further  reciting  that  the  plaintiff  had  offered  to  sell  absolutely  to 
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the  said  company  the  said  several  patents  for  the  united  kingdom,  and 
the  benefit  and  advantage  of  the  same  respectively,  free  from  incum- 
brances, at  or  for  the  price  or  sum  of  15,000Z.  in  cash,  and  4,500  shares 
in  the  said  company,  upon  each  of  which  shares  the  full  sum  of  lOZ.  was 
to  be  considered  as  paid  up ;  and  that  the  said  company  were  willing  to 
purchase  such  patents  upon  the  terms  aforesaid,  so  soon  as  the  same 
could  by  law  be  elTected,  and  an  act  of  parliament  should  have  been 
obtained  authorising  the  said  purchase  by  the  company ;  and  that,  in  the 
meantime,  and  until  such  act  of  parliament  could  be  obtained,  it  had 
been  proposed  that  the  plaintiif  should  grant  to  the  said  company  a 
license  for  the  exclusive  use  of  the  said  several  patents  during  the  re- 
mainder of  the  several  terms  of  years  of  such  patents  respectively ;  which 
had  been  done,  by  an  indenture  of  license  bearing  date,  and  duly  exe- 
cuted, the  day  before  the  date  of  the  said  agreement ;  and  further  re- 
citing that  the  plaintiff  and  the  company  were  desirous  of  entering  into 
such  agreement  in  respect  of  the  premises  |is  was  thereinafter  contained: 
— ^it  was  witnessed,  that,  for  effectuating  the  said  desire,  it  was  thereby 
agreed  and  declared  between  and  by  the  parties  to  those  presents,  and 
the  plaintiff  did  for  himself,  his  heirs,  executors,  and  administrators  (but 
so  far  only  as  the  covenants  and  agreements  thereinafter  contained  were 
to  be  observed  or  performed  by,  or  were  applicable  to,  the  plaintiff,  or  his 
heirs,  &c.,)  thereby  covenant  with  the  said  company  and  their  successors 
(bat  80  far  only  as  the  covenants  and  agreements  thereinafter  contained 
were  to  be  observed  or  performed  by,  or  were  applicable,  to  them  or  their 
saccessors),  and  the  company  did  thereby  covenant  with  the  nlaintiff, 
*hia  executors  and  administrators,  in  manner  following,  that  is  to  ^i^AA^ 
say,  that,  whensoever  the  said  company  or  their  successors  should  l 
apply  for  an  act  of  parliament  to  enable  them  to  purchase  and  take  a 
conveyance  of  the  said  several  letters-patent  for  the  united  kingdom, 
then  the  plaintiff,  his  executors,  or  administrators,  should  and  would,  upon 
the  request  of  the  said  company  or  their  successors,  and  whether  such 
application  to  parliament  should  be  made  in  the  then  next  session  thereof, 
or  at  any  time  thereafter,  join  and  concur  with  the  said  company  or  their 
saccessors  in  the  said  application,  and  sign  the  petition  for  the  said 
intended  act,  and  testify  his  consent  thereto,  and  to  all  other  acts  and 
deeds  for  facilitating  and  promoting  the  success  of  such  application,  and 
assisting  the  said  company  and  their  successors  therein,  and  procuring 
the  said  intended  act  to  be  passed  into  a  law,  as  by  the  said  company 
and  their  saccessors,  or  their  counsel  in  the  law,  should  be  advised  or 
devised  and  required,  and  should  and  would,  immediately  after  the  said 
intended  act  should  be  passed,  and  so  soon  as  tne  same  could  or  might 
lawfully  be  done,  convey  and  assure  the  said  several  patents  for  the 
united  kingdom,  unto  the  said  company  and  their  successors ;  or,  at  the 
option  of  the  said  company,  the  said  patents  might,  without  any  further 
consent  of  the  plaintiff,  his  executors  or  administrators,  be  vested  by  the 
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said  act  in  the  said  company  and  their  successors,  for  their  absolute  nse 
and  benefit :  and  that  the  sum  of  15,000/.  in  cash  should  be  paid  to  the 
plaintiff  as  soon  as  conveniently  could  be  done  after  the  execution  of  the 
said  articles,  out  of  the  money  raised  by  the  first  instalments  or  calls  on 
the  shares  in  the  said  company, — as  by  the  said  articles,  reference  being 
thereunto  had,  will,  amongst  other  things,  more  fully  appear :  Breach, 
that  although  the  plaintiff  had,  at  all  tiroes  since  the  making  of  the  said 
♦ddftl  *^^^^^^^'  performed  and  fulfilled  all  things  •therein  contained  on 
-■  his  part  and  behalf  to  be  performed  and  fulfilled,  and,  although 
the  said  company,  within  a  convenient  and  reasonable  time  after  the 
execution  of  the  said  articles  of  agreement,  to  wit,  on  the  Ist  of  September, 
1845,  cotUd  and  might,  by  calls  and  instalments  on  the  shares  of  the  said 
company,  have  raised  the  said  last  mentioned  sum  of  15,000/.,  and  a  con- 
venient and  reasonable  time  for  raising  the  said  money,  and  paying  the 
same  in  cash  to  the  plaintiff,  from  and  after  the  execution  of  the  said 
articles  of  agreement,  had  elapsed  long  before  the  commencement  of 
the  suit ;  and  although  the  said  company  had,  in  part  performance  of 
their  last-mentioned  covenant,  paid  to  the  plaintiff  a  small  part  of  the 
last-mentioned  sum  of  15,000/.,  to  wit,  1000/.,  yet  the  said  company,  not 
regarding  their  last-mentioned  covenant,  had  not  paid  the  residue  of  the 
said  last-mentioned  sum  of  15,000/.,  or  any  part  thereof,  and  had  refused 
and  still  did  refuse,  to  pay  the  same,  or  any  part  thereof,  &c. 

Third  plea, — ^to  the  first  count, — ^that  the  said  deed  of  settlement  in 
that  count  mentioned  and  referred  to,  was  obtained  by  the  fraud,  covin, 
and  misrepresentation  of  the  plaintiff  and  others  in  collusion  with  him,— 
'verification. 

Fourth  plea, — ^to  the  first  count, — that  the  registry  and  incorporation 
of  the  said  company,  recited  in  the  said  deed  in  that  count  mentioned, 
were  obtained  by  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff 
and  others  in  collusion  with  him, — ^verification. 

Eighth  plea, — to  the  first  count, — ^that  the  said  company  was  formed 
by  and  under  a  certain  deed  of  settlement  in  the  said  first  count  men- 
tioned and  referred  to,  and  that  such  deed  of  settlement  bears  date,  to 
wit,  the  22d  day  of  May,  1845,  and  was  and  is  made  between  the  several 
persons  whose  names  are  thereunto  subscribed,  and  whose  seals  are  there* 
i^AAQ■^  ^i^^o  affixed, — and  '^'one  of  which  said  persons  was  and  is  the  plain- 
tiff,— of  the  first  part,  the  Right  Honourable  Arthur  Algernon, 
Earl  of  Essex,  and  George  Buckley  Bolton,  of  the  second  part,  and 
Francis  John  Lambert,  of  the  fourth  part — ^profert ;  and  that  thereby, 
after  reciting  as  therein  was  recited,  each  of  them  the  said  parties, 
whose  names  and  seals  were  thereunto  respectively  set  and  affixed,  save 
only  the  parties  thereto  of  the  second  part,  did,  for  himself,  and  herself, 
and  his  and  her  heirs,  executors,  and  administrators,  respectively,  and 
as  to  and  concerning  only  the  acts,  deeds,  and  defaults  of  himself  and 
herself  respectively,  and  his  and  her  heirs,  executors,  and  administrators. 
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covenant,  declare,  and  agree  with  and  to  the  said  parties  thereto  of  the 
second  part,  as  trustees  on  behalf  of  the  said  company,  in  manner  ex- 
pressed, amon^  others,  in  the  several  clauses  in  the  said  deed,  and  in 
that  plea,  contained,  that  is  to  say,  that  a  capital  of  600,000/.  should  be 
raised  by  the  issue  of  60,000  shares,  of  10/.  each ;  that  the  directors 
might  proceed  and  carry  on  the  business  of  the  company,  although  all 
the  60,000  shares  should  not  have  been  subscribed  for ;  that,  to  omrry 
on  the  business  of  the  company,  it  should  be  lawful  for  the  directors^ 
from  time  to  time  as  they  might  deem  expedient,  to  make  such  call  or 
calls  on  the  shareholders  for  the  payment  of  such  instalment  or  instal* 
ments  on  their  shares  in  the  capital  of  the  company,  beyond  any  call  or 
calls  then  already  paid,  as  the  directors  should,  from  time  to  time,  think 
necessary,  until  the  whole  thereof  should  be  paid, — ^which  instalment  or 
instalments  each  and  every  of  the  parties  thereto,  his  executors  and  ad« 
ministrators,  should  duly  pay  accordingly — provided,  nevertheless,  that 
no  more  than  1/.  per  share  should  be  called  for  at  any  one  time,  and  that, 
after  any  call  should  have  be  made,  twenty-one  days  at  least  should 
elapse  before  any  further  call  should  be  made ;  that  none  of  the  share- 
holders in  the  said  •company  should  in  any  way  interfere  or  j-^^^a 
intermeddle  in  the  affairs  or  concerns  thereof,  except  so  far  as  ^ 
they  might  be  authorized  so  to  do  by  virtue  of  the  said  deed  of  settle- 
ment; that  the  directors  should,  as  soon  as  conveniently  could  be  after 
the  complete  registration  of  the  said  company,  cause  to  be  satisfied,  out 
of  the  funds  of  the  said  company,  all  the  costs,  charges,  and  demands 
upon  the  said  company  for  business  already  done  on  account  of  the  said 
company,  and  which,  on  the  day  of  the  date  of  the  said  deed  of  settle- 
ment, should  remain  unsatisfied,  including  the  costs  and  charges  incidental 
to  the  formation  of  the  said  company,  and  the  costs  and  expenses  of,  and 
rehiting  to,  the  preparing  and  executing  the  said  deed,  and  should  also 
pay,  or  cause  to  be  paid,  to  the  plaintifi",  with  and  out  of  the  money 
received  from  the  first  calls  on  the  shares  of  the  said  company,  after  pro- 
viding thereoat  a  sufficiency  to  meet  the  necessary  expenses  of  the  said 
company,  the  said  sum  of  15,000Z.  in  cash :  Averment,  that,  from  the 
time  of  the  execution  of  the  said  deed  of  settlement  hitherto,  no  calls  or 
instalments  on  the  shares  of  the  company  had  been  raised,  or  paid  to,  or 
received  by,  the  said  company,  or  to  or  by  any  persons  on  their  account, 
sufficient  to  satisfy  the  necessary  expenses  of  the  said  company,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  deed,  and  the  said  sum 
of  15,000/.,  or  any  part  thereof, — verification. 

The  eighteenth  plea,  was  a  similar  plea,  to  the  second  count. 

Twenty-first  plea, — to  the  second  count, — that  the  said  company  was 
not  incorporated  by  any  charter  or  act  of  parliament,  nor  was  the  same 
duly  and  lawfully  registered  and  incorporated,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  in  the  said  deed  and 
articles  of  agreement  respectively  mentioned,  at  the  respective  times  of 
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•4511  ^^^  making  of  the  said  •deed  and  articles  of  agreement  in  the 
declaration  mentioned,  or  either  of  them, — ^verification. 

Twenty-second  plea,  —  to  the  second  count, — that  the  said  company 
"was  a  company  requiring  a  certificate  of  complete  registration,  within 
the  true  intent  and  meaning  of  the  said  act  of  parliament  in  the  declara- 
tion first  above  mentioned ;  and  that,  at  the  time  of  the  obtaining  of  a 
certificate  of  complete  registration  by  the  said  company,  the  said  com- 
pany was  not  formed  by  a  deed  or  writing  under  the  hands  and  seals  of 
the  shareholders  therein,  or  any  of  them,  in  pursuance  of  the  provisions 
of  the  statute  in  such  case  made  and  provided,  and  in  the  said  declara- 
tion first  above  mentioned,  nor  was  there,  at  any  time,  any  such  deed 
of  settlement  of  the  said  company,  a^is  required  by  the  said  statute, — 
verification. 

The  plaintiff  demurred  generally  to  the  third  and  fourth  pleas,  and 
specially  to  the  eighteenth,  twenty-first,  and  twenty-second,  and  replied 
de  injurid  to  the  eighth  plea. 

The  defendant  demurred  specially  to  the  replication  to  the  eighth 
plea. 

F.  jRobtnsan  (with  whom  was  Talfourd,  Serjt.),  for  the  plaintiff.  The 
third  plea  is  clearly  bad :  it  alleges,  generally,  that  the  deed  of  settle- 
menty — not  the  deed  upon  which  the  plaintiff  declares, — ^was  obtained  by 
fraud  and  covin ;  and  it  it  not  stated  upon  whom  the  supposed  fraud  was 
practised.  The  fourth  plea, — that  the  registry  and  incorporation  of  the 
company  recited  in  the  deed  of  settlement,  were  obtained  by  the  fraud 
and  covin  of  the  plaintiff  and  others, — leaves  the  alleged  fraud  equally 
remote  from  the  deed  declared  on. 

Bovill  was  called  upon  by  the  court  to  support  these  pleas.  The  third 
and  fourth  pleas  seek  to  show  that  the  deed  of  settlement  and  the  incor- 
*A^9l  P^'*^^^^"  ^^^  ^^^^'  ^The  7th  section  of  the  7  &  8  Vict.  c.  110, 
-■  —  the  act  for  the  registration,  incorporation,  and  regulation  of 
joint-stock  companies,— enacts  "  that  it  shall  not  be  lawful  for  any  joint- 
stock  company  hereafter  to  be  formed  for  any  purpose  vrithin  the  mean- 
ing of  the  act,  &c.,  to  act  otherwise  than  provisionally  in  accordance 
with  the  act,  until  such  company  shall  have  obtained  a  certificate  of 
complete  registration  as  hereinafter  provided,"  &c.  The  consequence 
of  non-registration,  is,  that  there  is  no  company  in  existence  that  was 
capable  of  contracting, — a  state  of  things  which  the  defendants  allege 
to  have  been  brought  about  by  the  plaintiff's  fraud.  Unless  there  be  a 
valid  deed  of  settlement,  there  can  be  no  valid  deed  upon  which  the 
plaintiff  can  sue ;  nor  can  any  funds  be  raised  out  of  which  the  15,000/. 
could  be  paid.  The  third  plea,  therefore,  strikes  at  the  very  root  of  the 
plaintiff's  claim.  [Wilde,  C.  J.  The  first  count  alleges  that  the  com- 
pany have  raised  the  money,  and  have  omitted  to  pay.  Maule,  J.  And 
the  plea  admits  it.]  That  does  not  affect  the  argument.  [Maule,  J. 
Upon  whom  is  the  alleged  fraud  committed?]     It  may  be  difficult  to 
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Bay.  The  plea  alleges  that  the  execution  of  the  deed  was  obtained  by 
means  of  fraud.  [Maule,  J.  The  plea  neither  states  from  whom  or  by 
whom  the  execution  was  obtained.]  The  fourth  plea  is  not  met  by  that 
difficulty :  it  states  that  the  registry  and  incorporation  of  the  company 
were  obtained  by  the  fraud  and  covin  of  the  plaintiff  and  others  in  col- 
lusion with  him.  The  statute  was  passed  for  the  protection  of  share* 
holders  and  of  the  public.  It  requires  that  the  company  shall  be  com- 
pletely registered,  before  they  are  in  a  situation  to  contract.  If  a  man 
has  obtained  the  registry  and  incorporation  of  a  company  by  means  of 
fraud,  can  he  be  permitted  to  avail  himself  of  a  deed  so  obtained  'f 
[Maule,  J.  Would  a  plea  to  an  action  for  goods  sold  and  delivered, 
"that  the  goods  were  obtained  by  fraud,"  •be  a  good  plea?]  r^jcq 
Perhaps  not.  [Wilde,  C.  J.  The  defendants  themselves  were  ^ 
parties  to  the  registry  and  incorporation  of  the  company.]  At  that 
time  the  company  had  no  existence.  [Maule,  J.  It  is  not  true,  that 
a  deed  that  is  obtained  by  fraud,  is  therefore  void.  The  rule  is,  that  the 
party  defrauded  may,  at  his  election,  treat  it  as  void.] 

Itobinson.  The  first  count  alleges  that  money  had  been  raised  by  the 
company,  out  of  which  they  might,  and  ought  to,  have  paid  the  15,000Z. 
The  eighth  plea  states  that  the  company  was  formed  by  and  under  a 
certain  deed  of  settlement  in  the  first  count  mentioned,  which  amongst 
other  things,  provided  that  the  directors  should,  as  soon  as  conveniently 
could  be  after  the  complete  registration  of  the  company,  cause  to  be  satis- 
fied, out  of  the  funds  of  the  said  company,  all  the  costs,  charges,  and 
demands  upon  the  said  company  for  business  already  done  on  account  of 
the  said  company,  and  which,  on  the  day  of  the  date  of  the  said  deed  of 
settlement,  should  remain  unsatisfied,  including  the  costs  and  charges 
incidental  to  the  formation  of  the  said  company,  and  the  costs  and 
expenses  of  and  relating  to  the  preparing  and  executing  the  said  deed, 
and  should  also  pay  or  cause  to  be  paid  to  the  plaintiff  with  or  out  of  the 
money  received  from  the  first  calls  on  the  shares  of  the  said  company, — 
after  providing  thereout  a  sufficiency  to  meet  the  necessary  expenses  of 
the  said  company, — the  said  sum  of  15,000/.  in  cash;  and  avers,  that, 
from  the  time  of  the  execution  of  the  said  deed  of  settlement  hitherto, 
no  calls  or  instalments  on  the  shares  of  the  said  company  have  been 
raised  or  paid  to,  or  received  by  the  said  company,  or  by  any  persons  on 
their  account,  sufficient  to  satisfy  the  necessary  expenses  of  the  said  com- 
pany, according  to  the  true  intent  and  meaning  of  the  said  deed,  and  the 
said  sum  of  16,000/.,  or  any  *part  thereof.  That  plea  is  clearly  r-^.g^ 
bad.  Suppose  the  two  deeds,  that  is,  the  deed  of  settlement  and  ^ 
the  deed  declared  on,  are  quite  inconsistent  with  each  other,  the  latest 
in  point  of  date  supersedes  the  prior  deed :  Patmore  v.  Colburriy  1  C.  M. 
k  R.  65, 4  Tyrwh.  840.  Here,  the  second  deed  provides  that  the  15,*000/. 
shall  be  paid  out  of  the  money  raised  by  the  first  instalments  or  calls  on 
shares  in  the  company.    The  plea  merely  states  that  no  calls  or  instalments 
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have  been  raised  from  the  time  of  the  execution  of  the  deed  of  settlement* 
not  that  no  money  had  been  previously  raised.  It  may  fairly  be  inferred 
from  the  language  of  the  covenant  that  the  company  had  at  that  time 
funds  in  hand.  Though  they  might  not  have  been  in  a  situation  to  make 
calls,  they  had  the  deposits,  which  may  be  termed  instalments. 

Bovill,  contr^.  If  the  covenant  had  merely  been  to  pay  the  15,000/., 
it  may  be  conceded  that  the  deed  of  settlement, — ^though  executed  by  the 
plaintiff, — would  not  have  controlled  the  subsequent  deed.  But  the  co- 
venant declared  upon  is  not  a  covenant  to  pay  absolutely,  but  to  pay  out 
of  a  particular  fund  which  is  pointed  out  in  the  first  deed.  It  is  only 
under  the  deed  of  settlement  that  any  money  can  be  raised  at  all.  The 
second  deed  can  only  be  explained  by  a  reference  to  the  first. 

Wilde,  C.  J.  The  second  deed  modifies  the  first.  The  two  are  quite 
consistent.  At  the  time  the  first  deed  was  executed,  the  number  of  share- 
holders was  uncertain :  it  was  ascertained  at  the  date  of  the  second  deed. 
These  instruments  are  carefully  framed  by  skilful  hands :  and  we  must 
^ .  - --.  take  the  language  to  have  been  advisedly  used.  *I  think  the  fair 
-'  construction  of  the  second  deed,  is  that  the  company  undertake 
that  sufficient  money  shall  be  raised  to  pay  the  15,000/. 

Maule,  J.  The  eighth  plea  does  not,  in  my  opinion,  present  a  shadow 
of  defence.  And  the  eighteenth,  which  is  a  similar  plea  to  the  second 
count,  must  share  the  same  fate. 

Robinson.  The  twenty-first  plea, — that  the  company  was  not  incor- 
porated by  any  charter  or  act  of  parliament,  nor  was  the  same  duly  and 
lawfully  registered  and  incorporated  according  to  the  statute,  at  the 
times  of  the  making  of  the  deed  and  articles  of  agreement  in  the  decla- 
ration mentioned, — is  clearly  bad.  It  is  not  a  plea  of  nul  tiel  corporation ; 
but  it  professes  to  negative  incorporation  in  certain  ways,  at  particular 
times.  The  precise  mode  of  incorporation  is  quite  immaterial.  It  might 
be  a  foreign  incorporation.  [Cresswell,  J.  Or  an  incorporation  by 
prescription.]  Probably  that  would  imply  a  charter  or  act  of  parliament. 
In  Henriques  v.  The  Dutch  West  India  Company^  2  Ld.  Ruym.  1532, 1 
Stra.  612,  it  was  held  that  a  foreign  corporation  may  sue  in  their  cor- 
porate* name  here.  The  like  was  held  in  the  case  of  The  National  Bank 
of  St.  Charles  v.  De  Bemales,  R.  &  M.  190.  This  plea  is  also  bad  for 
putting  in  issue  matter  of  law.  In  Hume  v.  Liversidge^  1  C.  &  M.  332,  it 
was  held  that  a  plea,  to  a  declaration  on  a  bail-bond,  that  no  proper 
affidavit  of  debt  was  filed,  was  bad.  [Maule,  J.  The  company  may  not 
have  been  "  duly  and  lawfully*'  registered,  by  reason  of  the  breach  of 
some  one  of  the  many  regulations,  the  non-observance  of  which  might 
not  vitiate  the  certificate  of  registry.]  In  Webb  v.  James^  7  M.  &  W. 
^Acn-\  279,  to  debt  on  bond  by  the  *treasurer  appointed  by  commissioners 
''  acting  under  a  local  lighting  and  paving  act,  against  a  collector 
of  rates  and  his  sureties, — the  defendants  craved  oyer  of  the  bond  and 
condition,  which  recited,  inter  alia^  that  H.  J.,  one  of  the  defendants, 
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had  been  appointed  collector  of  the  rates  due  and  payable  under  and  by 
virtue  of  the  act,  and  had  been  called  upon  to  give  security  for  the  due 
performance  of  the  office ;  and  the  condition  was,  inter  alia^  for  the  col- 
lection of  all  such  rates  as  H.  J.  should  be  directed  to  demand  and  obtain 
by  virtue  of  his  said  office,  and  for  delivering  a  true  account  of  and  pay- 
ing to  the  treasurer  of  the  commissioners,  all  moneys  by  him  received 
''by  virtue,  and  for  the  purposes,  of  the  said  act;"  the  defendants  then 
pleaded,  so  far  as  related  to  that  part  of  the  condition,  that, ''  during  the 
continuance  of  the  said  appointment,  no  rate  was  made^  or  in  any  way 
exiUedy  which  he  the  said  H.  J.  could  legally^  or  according  to  laWy  collect 
or  get  in^  or  could  legally j  or  according  to  laWy  demand  or  obtain  by 
virtue  of  his  said  office,  and  that  he  did  not,  at  any  time  during  the  con- 
tinuance of  his  said  appointment,  legally  receive  any  money  by  virtue, 
or  for  the  purposes,  of  the  said  act  or  relative  to  the  coUectorship  of  the 
said  rates :"  and  it  was  held,  that  the  plea  would  have  been  bad  on  special 
demurrer,  if  the  objection  had  been  sufficiently  pointed  out,  for  attempt- 
ing to  raise  an  issue  of  law,  and  for  not  showing  positively,  either  that  no 
rate  was  made,  or  in  what  the  alleged  illegality  consisted.  So,  in  Hans- 
ford V.  Copelandy  6  Ad.  k  E.  482,  in  assumpsit  by  the  public  officer 
of  a  company,  described  in  the  declaration  as  carrying  on  the  business 
of  bankers  in  England,  according  to  the  7  6.  4,  c.  46, — a  plea  that 
the  company  carrying  on  business,  as  in  the  declaration  mentioned, 
consisted  of  more  than  six  persons,  and  that  they  were  illegally 
^associated  together,  and  carried  on  such  business,  for  the  pur-  ^^^.^7 
pose  of  borrowing  and  taking  up,  in  England,  money  on  their  *- 
bills  and  notes,  payable  on  demand,  or  at  less  than  six  months  from  the 
borrowing,  during  the  continuance  of  the  privilege  granted  to  the  Bank 
of  England  by  the  statute  3  &  4  W.  4,  c.  98, — was  admitted  to  be  bad, 
if  demurred  to,  on  the  ground  that  it  put  in  issue  matter  of  law,  as  well 
as  matter  of  fact.  The  objection  here  arises  from  a  misconception  of  the 
statute. '  The  registration  is  not  avoided  by  a  failure  to  observe  some  one 
or  more  of  the  directions  contained  in  the  7th  section,  and  in  schedule  A. 
there  referred  to.  The  registrar  is  the  proper  person  to  determine  whether 
or  not  there  has  been  a  sufficient  compliance  with  the  statute,  before 
granting  a  certificate  of  complete  registration, (a)  [Maule,  J.  The 
plea  negatives  the  absolute  perfection  of  the  registry.  It  may  be  that 
the  act  has  been  substantially  complied  with,  but  that  some  of  the 
matters  required  to  be  stated  are  not  stated  in  a  tabular  form.]  The  plea 
should  at  least  point  out  in  what  the  8up))osed  illegality  consists.  The 
defendants  are  not  responsible  for  any  omission  or  breach  of  duty  by 
the  officer:  Margate-Pier  Company  v.  ITannam,  3  B.  &  Aid.  26G. 
[Wilde,  C.  J.  Under  the  ships'  registry  acts,  it  has  been  held  that  an 
omission  on  the  part  of  the  officer,  will  not  avoid  the  transfer  of  the  ship.] 

(a)  For  the  practice  on  this  subject,  see  Taylor's  Joint- Stock  Companies*  registration  mcis 
p.  113.  et  seq. 
*    VOL.  v.— 37  2B 
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And  in  Cook  v.  JETenionj  1  Man.,  Gr.  k  S.  908,  the  inconvenieuue  of 
entering  upon  such  an  inquiry,  is  pointed  out  by  Tindal,  C.  J.  Besides, 
here,  the  defendants  are  estopped  from  urging  this  objection  ;  for,  it  is 
expressly  recited,  in  the  deed  declared  upon,  that  the  company  has  been 
*' registered  and  incorporated  in  pursuance  of  the  act."  In  Jlill  y.  The 
^  ^-  Manctiester-and'Salford- Water- Works  *  Company^  2  B.  4  Ad. 
-*  544,  it  was  held,  that  an  obligor  sued  on  a  bond  reciting  a  certain 
consideration,  is  estopped  from  pleading  that  the  consideration  was  differ- 
ent, unless  he  can  make  it  appear  by  his  plea  that  the  real  transaction 
was  fraudulent  or  unlawful.  So,  in  Bowman  v.  Taylor^  2  Ad.  k  E.  278, 
the  declaration,  in  covenant,  stated,  that  by  indenture, — after  reciting 
that  the  plaintiff  had  invented  certain  improvements  in  the  construction 
of  looms,  and  had  obtained  letters-patent  for  such  invention,  and  that  he 
had  agreed  with  the  defendants  to  let  them  use  the  said  invention  for  a 
certain  part  of  the  term  granted  by  the  letters-patent,  in  consideration 
of  certain  covenants,  &c., — the  plaintiff  covenanted  to  permit  the  defend- 
ants to  use,  and  have  the  benefit  of,  such  invention  and  patent,  and  the 
defendants,  in  consideration  of  the  grant,  &c.,  covenanted  to  perform  the 
agreement  on  their  part;  alleging  for  breach  non-performance.  The 
defendant  pleaded,  after  setting  out  the  patent,  that  the  supposed  inven- 
tion therein  and  in  the  declaration  mentioned,  was  not  nor  is  a  new  inven- 
tion; and  that  the  plaintiff  was  not  the  first  or  true  inventor  of  the 
improvements  in  the  indenture  and  letters-patent  mentioned.  And  it 
was  held  on  general  demurrer,  that,  if  the  pleas  amounted  to  a  denial 
of  the  plaintiff's  having  invented  the  improvements,  in  the  sense  in  which 
the  deed  alleged  him  to  have  done  so,  the  defendants  were  estopped  by 
their  recital  in  the  deed  from  contradicting  that  fact.  Lord  Deioian 
there  says :  ^^  As  to  the  doctrine  laid  down  in  Go.  Litt.  852,  b,  that  a 
recital  doth  not  conclude,  because  it  is  no  direct  affirmation,  the  authority 
of  Lord  Coke  is  a  very  great  one ;  but,  still,  if  a  party  has,  by  his  deed, 
recited  a  specific  fact,  though  introduced  by  ^whereas,'  it  seems  to  me 
impossible  to  say  that  he  shall,  not  be  bound  by  his  own  assertion,  sc 
^  made  under  seal.     This  point  was  *much  considered  in  Lainsan 

^^^J  V.  Tremere,  1  Ad.  k  E.  792,  8  N.  &  M.  603.  There  could  have 
been  no  case  in  which  the  court  would  have  been  more  strongly  inclined  to 
struggle  against  the  doctrine  of  estoppel,  than  that.  The  action  was 
upon  a  bond.  The  condition,  set  out  on  oyer,  recited  that,  by  indenture 
of  lease  between  the  plaintiff's  testator  and  the  defendant,  the  testator 
demised  premises  to  the  defendant  at  the  yearly  rent  of  170/. ;  and  the 
•condition  was,  payment  to  the  testator  of  that  sum.  The  defendant 
pleaded  that  the  lease  in  the  condition  mentioned,  was  a  lease,  the  red- 
dendum of  which  was  140/.  only,  and  that  that  sum  had  always  been  paid; 
to  which  the  plaintiff  replied  that  the  yearly  sum  of  170/.  had  not  been 
paid.  On  demurrer,  it  was  held  that  the  defendant  was  estopped  from 
pleading  a  lease  at  140/.,  which  was  in  effect,  the  same  as  saying  that 
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there  was  no  lease  at  170?.,  as  mentioned  in  the  bond.  This  was  as  strong 
a  case  as  can  be  conceived ;  and  the  averment  creating  the  estoppel, 
was  introduced  by  way  of  recital :  yet  this  court,  upon  the  greatest  con- 
sideration of  the  cases,  ancient  an(l  modern,  decided  for  the  estoppel.*' 

The  twenty-second  plea  is  similar  to  the  twenty-first,  merely  bringing 
down  the  statement  of  non-incorporation  to  the  time  of  pleading.  The 
observations  made  upon  the  former  pl^a,  will,  therefore,  equally  apply 
to  this.  The  defendants,  being  sued  as  a  corporation,  have  entered  an 
appearance  in  their  corporate  name,  and  they  now  appear  by  counsel. 
They  could  be  sued  in  no  other  way :  Case  of  The  Lamhardy  MerchanU^ 
Bro.  Abr.  tit.  CcrporatuyM  and  Capacities^  pi.  28.(a) 

*B<wiU,  contri.  The  twenty-first  and  twenty-second  pleas  rucAaQ 
are  well  pleaded.  To  create  a  strict  legal  estoppel,  the  statements  • 
in  the  indenture,  and  the  allegations  in  the  plea,  must  be  identical. 
Here,  the  plea  does  not  show  any  estoppel ;  it  simply  shows  that  which 
amounts  to  evidence.  The  recital  in  the  deed  is,  that  the  company  was 
"  registered  and  incorporated  in  pursuance  of  the  statute  :*'  the  allega- 
tion in  the  plea  is,  that  the  company  was  not  ^^duly  and  lawfully 
registered  and  incorporated  according  to  the  form  of  the  statute,*'  &c* 
It  is  said  that  these  two  pleas  are  bad,  because  they  do  not  exclude  the 
possibility  of  a  foreign  incorporation ;  and  cases  were  cited  to  show  that 
a  foreign  corporation  may  sue  here  in  its  corporate  name.  That  may 
be  so :  but  here,  the  deed  itself  recites  that  the  incorporation  is  under 
the  act  of  parliament :  all  other  modes  of  incorporation,  therefore,  are 
necessarily  excluded.  Then,  it  is  said  that  the  plea  is  bad  for  putting 
in  issue  matter  of  law.  No  doubt,  it  is  a  rule  of  pleading,  that  a  con* 
elusion  of  law  shall  not  be  traversed.  But  there  are  many  instances  of 
traverses  being  held  good,  though  involving  matter  of  law  as  well  as 
matter  of  fact.  Thus,  a  plea  to  an  action  for  the  infringement  of  a 
patent,  that  no  specification  had  been  duly  inrolled,  or  to  an  action  on 
an  annuity  deed,  that  no  memorial  had  been  duly  inrolled,  would  be  free 
from  objccnon.  In  jtfuntz  v.  Foster,  6  M.  &  G,  784,  7  Scott,  N.  R. 
471, 1  D.  fc  L.  787,  in  case  for  infringing  a  patent,  the  declaration,  after 
Betting  out  the  letters-patent,  with  the  usual  proviso  for  making  them 
void  in  case  of  the  non-inrolment  of  a  specification  within  six  calendar 
months,  alleged  that  the  plaintiff  did,  in  pursuance  of  the  said  proviso 
and  of  the  said  letters-patent,  by  an  instrument  in  writing  under 
his  hand  and  seal,  particularly  describe  and  ascertain  the  nature  of 
*his  said  invention,  and  in  what  manner  the  same  was  to  be  and  r*4gj 
might  be  performed,  and  afterwards,  and  within  six  calendar 
months  next  after  the  date  of  the  letters-patent,  cause  the  said  instru- 
ment in  writing  to  be  inrolled  in  Chancery.     The  plea  averred  that  the 

(a)  Ciiing  T.  19  H.  6.  fo.  80,  pi.  11.  But  in  ihat  case  the  reason  alleged  for  not  reco-ding 
the  appearance  of  the  two  Lombards  as  an  appearance  by  the  companjr — against  whom  th«  ac 
lion  was  bronght  by  a  writ,  which  ran  thus,  Precipe  iSnrietate  Lumbardorum  Ziond.  Mrxatorwm 
d9  Flortneia, — was,  that  the  two  said  that  they  were  not  de  la  Fdawthip. 
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plaintiff  caused  to  be  inrolled  in  Chancery,  within  six  calendar  months 
after  the  date  of  the  said  letters-patent,  to  wit,  on,  tc,  a  certain  instru- 
ment in  writing,  in  the  words  and  to  the  effect  following, — ^setting  it  out 
in  heec  verba, — and  that  the  plaintiff  caused  to  be  inrolled  m  Chancery, 
within  six  months  after  the  date  of  the  letters-patent,  no  instrument  in 
writing  other  than  and  except  the  said  instrument  in  writing  thereinbe- 
fore set  forth  and  contained ;  whereby,  and  by  reason  of  the  premises, 
the  said  letters-patent  in  the  declaration  mentioned,  ceased  and  deter- 
mined, and  became  and  were,  and  still  are,  of  no  force  and  effect,— con- 
cluding with  a  verification.  And  the  plea  was  held  bad  on  special 
demurrer,  on  the  ground  that  it  was  an  argumentative  traverse  of  the 
inrolment  alleged  in  the  declaration.  In  the  course  of  the  argument, 
Maule,  J.,  observes, — "  Suppose  the  declaration  to  have  set  out  a  good 
specification,  and  to  have  averred  that  the  plaintiff  had  caused  the  same 
to  be  duly  inrolled,  and  that  the  plea  had  set  forth  another  specification, 
and  to  have  alleged  that  the  defendants  [plaintiff]  had  inrolled  the  latter 
specification,  and  no  other ;  would  not  the  plea  clearly  have  been  bad  ?" 
And,  eventually,  the  court  took  that  view  of  the  matter.  It  is  quite 
clear,  therefore,  that  the  fact  of  mcorporation  could  not  have  been 
traversed  otherwise  than  it  is  here.  [Maule,  J.  Would  it  be  a  good 
plea,  to  say,  that,  although  the  company  was  incorporated  in  fact,  yet 
such  incorporation  was  not  valid  and  effectual  in  law  ?]  No.  Here,  the 
plea  amounts  to  no  more  than  the  statement  of  the  fact  of  non-regis- 
tration.   [Maule,  J.    The  true  interpretation  of  the  *twenty^fir8t 
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plea,  is,  as  it  seems  to  me,  that  it  involves  matter  of  law  only. 


and  no  matter  of  fact.]  A  plea,  to  an  action  against  the  drawer  of  a  bill 
of  exchange,  that  he  had'  not  had  due  notice  of  the  dishonour  of  the  bill, 
would  seem  to  be  open  to  the  same  objection.  The  twenty-second  plea 
was  intended  to  be  applied  to  the  case  of  there  being  no  deed  of  settlement. 
It  would  be  difiScult  to  frame  a  plea  in  any  other  than  this  general  form. 
It  puts  in  issue  the  fact  of  the  incorporation  of  the  company.  [Wilde, 
C.  J.    Which  the  deed,  to  which  they  are  parties^  expressly  recites.] 

As  to  the  declaration, — the  first  count  proceeds  upon  the  supposition 
that  certain  moneys  had  been  raised  by  the  company,  out  of  which  they 
might  have  paid  the  plaintiff  the  15,000/.  The  second  count  contains 
no  such  allegation :  it  merely  alleges  that  they  might  have  raised  the 
money,  and  that  they  have  not  paid  it.  The  second  deed  contains  no 
distinct  covenant  to  pay  the  15,000/.  absolutely.  In  Pantet  v.  The 
Btmngutoke-Canal  Company,  3  N.  C.  433,  4  Scott,  182,  a  canal  com- 
pany was  impowered  by  act  of  parliament,  to  raise  money  on  the  security 
of  the  canal  and  dues,  the  creditors  to  have  no  priority  over  each  other : 
by  the  form  of  deed  given  in  the  act  of  parliament  authorising  the 
undertaking,  the  canal  and  dues  were  assigned  to  the  lenders  as  a  secu- 
rity, until  the  principal  money,  "  together  with  interest  for  the  same,  at 
the  rate  of  5/.  per  centum  per  annum,  to  commence  from  the  24th  of 
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Jnne  then  last  past,  and  to  be  paid  half-yearly^  &c.,  should  be  fully 
lepaid  and  satisfied:"  and  it  was  held,  that  these  words  did  not  amount 
to  a  covenant  to  pay.  So,  here,  the  raising  of  the  money  is  a  condition 
precedent  to  the  plaintiff's  right  to  demand  the  15,000/.:  and  there  is 
no  covenant,  express  or  implied,  on  the  part  of  the  company,  that  they 
will  raise  the  necessary  funds,  [Maule,  J.  •It  is  alleged  that  r-^.^et 
the  defendants  could  and  might,  by  calls  and  instalments  on  the  >- 
shares  of  the  said  company,  have  raised  the  money,  and  that  a  con- 
venient and  reasonable  time  for  raising  the  money,  and  paying  the  plain- 
tiff, had  elapsed,  and  yet  that  the  money  had  not  been  paid.  After  a 
pleading  over,  that  is  a  sufficient  allegation  that  they  had  power  to  raise 
the  money,  but  did  not  raise  it.]  No  duty  is  here  shown  to  be  cast  upon 
the  defendants  to  do  that,  the  omission  to  do  which  is  relied  upon  as  a 
cause  of  action.  [Maule,  J.  Is  there  not  an  implied  duty?  The 
defendants  contract  to  pay  the  15,000/.  out  of  the  first  instalments  or 
calls.]  The  defendants  do  not  covenant  to  raise  the  money :  and  there 
is  nothing  in  the  deed  to  show  that  they  are  the  parties  whose  duty  it  is 
to  make  the  calls.  In  Aspdin  v.  Au%tin^  5  Q.  B.  671,  1  D,  &  Meriv, 
515,  by  agreement  between  the  plaintiff  and  defendant,  the  plaintiff 
agreed  to  manufacture  for  the  defendant,  cement  of  a  certain  quality ; 
and  the  defendant,  on  condition  of  the  plaintiff's  performing  such  engage- 
ment, promised  to  pay  him  4/.  weekly  during  the  two  years  following  the 
date  of  the  agreement,  and  57.  weekly  during  the  year  next  following, 
and  also  to  receive  him  into  partnership  as  a  manufacturer  of  cement  at 
the  expiration  of  the  five  years :  and  the  plaintiff  engaged  to  instruct 
the  defendant  in  the  art  of  manufacturing  cement.  Each  party  bound 
himself  in  a  penal  sum,  to  fulfil  the  agreement.  The  defendant  after- 
wards covenanted  by  deed  for  the  performance  of  the  agreement  on  his 
part.  It  was  held  that  the  stipulations  in  the  agreement  did  not  raise 
an  implied  covenant  that  the  defendant  should  employ  the  plaintiff  in 
the  business  during  three  or  two  years,  although  the  defendant  was 
bound  by  the  express  words  to  pay  the  plaintiff  the  stipulated  wages 
during  those  periods  respectively,  *if  the  plaintiff  performed,  or  r^ -/» 4 
was  ready  to  perform,  the  condition  precedent  on  his  part.  Re-  '■ 
ferring  to  Sampson  v.  Easterby,  9  B.  &  C.  505,  4  M.  &  R.  422(a),  and 
SaUoun  v.  Homtouny  1  Bingh.  433,  8  J.  B.  Moore,  546,  Lord  Denman, 
in  delivering  the  judgment  of  the  court,  says:  "We  have  .examined 
these,  and  several  earlier  cases  which  were  cited  in  the  argument  of  the 
latter  case :  and,  upon  consideration,  they  do  not  appear  to  us  to  sup- 
port the  proposition  for  which  the  plaintiff  contends,  to  the  extent  to 
which  it  is  necessary  for  him  to  carry  it.  It  will  be  found  in  those 
cases,  that,  where  words  of  recital  or  reference  manifested  a  clear  inten- 
tion that  the  parties  should  do  certain  acts,  the  courts  have,  from  these, 
inferred  a  covenant  to  do  such  acts,  and  sustained  actions  of  covenant 

{a)  Affirmed  in  Exch.  Ch.  Easterly  v.  SamptoH,  6  Bingh.  644,  4  M.  &  P.  601. 

2b2 


464        PiLBRow  V.  PiLBROw's  A.  R.  Co.   H.  T.  1848. 

for  the  non-performance,  as  if  the  inBtraments  had  contained  express 
covenants  to  perform  them.  But  it  is  a  manifest  extension  of  that  prin- 
ciple, to  hold,  that,  where  parties  have  expressly  covenanted  to  perform 
certain  acts,  they  must  be  held  to  have  impliedly  covenanted  for  every 
act  convenient,  or  even  necessary,  for  the  perfect  performance  of  their 
express  covenants.  Where  parties  have  entered  into  written  engage- 
ments with  expressed  stipulations,  it  is  manifestly  not  desirable  to  extend 
them  by  any  implications :  the  presumption  is,  that,  having  expressed 
some,  they  have  expressed  all,  the  conditions  by  which  they  intended  to 
be  bound  under  that  instrument."  So,  in  Dunn  v.  SayleSy  5  Q.  B.  685, 
1  D.  &  Meriv.  519,  the  declaration,  in  covenant,  stated^  that,  by  deed 
between  the  defendant,  D.,  and  the  plaintiff,  the  plaintiff  covenanted  that 
D.  should  for  five  years  from  the  date  serve  the  defendant  in  the  art  of 
a  surgeon-dentist,  and  attend  for  nine  hours  each  day ;  and  the  defend- 
^  .^  -  ant,  in  consideration  of  the  services  to  be  done  *by  D.,  covenanted 

-*  with  the  plaintiff,  that  he,  the  defendant,  would,  during  the  five 
years  (in  case  D.  should  faithfully  perform  his  part  of  the  agreement, 
particularly  as  to  the  nine  hours,  but  not  otherwise),  pay  D.  35a.  per 
week  for  the  first  year,  21.  per  week  for  the  second  and  third,  and  21, 
28.  per  week  for  the  fourth  and  fifth ;  that  D.  was  in  the  service  foi 
some  time  after  the  making  of  the  deed,  till  dismissed,  and  during  all 
that  time  faithfully  performed  service,  &c.,  and  was  willing  and  tendered 
to  perform,  &c.,  to  the  end  of  the  five  years ;  but  that  the  defendant, 
during  the  term,  refused  to  permit  D.  to  remain  in  his  service,  and  dis- 
missed him  :  and  it  was  held,  on  motion  in  arrest  of  judgment,  that  the 
declaration  did  not  show  any  covenant  corresponding  to  the  breach.  In 
Chvillim  v.  Daniell,  2  C.  M.  &  R.  61,  5  Tyrwh.  644,  the  plaintiff  de- 
clared upon  an  agreement,  by  which  the  defendant  agreed  to  sell,  and 
the  plaintiff  to  purchase,  all  the  naphtha  which  the  defendant  might 
make  from  the  1st  of  June  then  next,  for  and  during  the  term  of  two 
years,  say  from  1000  to  1200  gallons  per  month,  at  the  rate  of  2#.  6d. 
per  gallon,  &c. :  the  declaration  then  averred,  that  the  quantities  of 
naphtha  that  the  defendant  ought  to  have  made  during  a  period  of  ten 
months,  under  the  agreement,  at  the  rate  of  from  1000  to  1200  gallons 
per  month,  and  to  have  sold  and  delivered  to  the  plaintiff,  amounted  to 
a  much  larger  quantity  than  he  had  sold  and  delivered,  viz.  7000  gal- 
lons Eiore ;  yet  that  the  defendant  had  not  sold  and  delivered  the  same 
to  him :  and  the  declaration  was  held  bad,  on  general  demurrer ;  Lord 
Abikger  saying,  that,  '^  if,  by  fraud,  the  defendant  manufactured  less 
than  he  ought  to  have  done,  the  breach  should  have  been  shaped  accord- 
ingly." So,  here,  if  the  defendants  were  under  any  legal  obligation  to 
*j.ftftl  ^^'^^  calls,  the  declaration  should  have  so  •averred.     Quarrtng- 

-'  ton  V.  Arthur  J 10  M.  &  W.  835,  is  an  authority  to  the  same  effect. 
The  plaintiff  was  bound  to  show  that  the  company  had  funds  out  of 
which  the  money  could  be  paid :  Andrews  v.  Ellisony  6  J.  B.  Moore, 
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199.(a)  It  should  also  have  been  clearly  shown  how  the  duty  to  raise 
the  money  arose :  Mcix  v.  Roberts^  12  East,  89 ;  Morgan  v.  Bimie,  9 
Bingh.  672,  3  M.  &  Scott,  76.  [Maulb,  J.,  referred  to  The  Lancaster- 
Canal  Company  v.  Parnaby,  11  Ad.  k  E.  223,  3  P.  &  D.  162,  1  Rail- 
way Ca^es,  696.(J)]  The  words  "  might  and  could"  clearly  create  no  duty. 
Robinson  J  in  reply.  The  twenty-first  and  twenty -second  pleas  are 
clearly  bad.  By  the  25th  section  of  the  7  &  8  Vict.  c.  110,  a  company 
on  obtaining  a  certificate  of  complete  registration,  becomes  to  all  intents 
and  purposes  a  corporation.  Credit  will  be  given  to  the  act  of  the  offi* 
cer  whose  duty  it  is  to  grant  the  certificate.  These  pleas,  therefore, 
put  in  issue  matter  of  law.  The  construction  put  upon  the  deed  by  the 
second  count  is  the  true  one,  and  is  consistent  with  the  intention  of  the 
parties ;  which  alone  the  court  will  look  to.  In  Otway  v.  Holdipe^  2 
Mod.  266,(c')  debt  was  brought  by  the  plaintiff  against  the  defendant,  as 
executor,  upon  a  bond  wherein  the  testator  acknowledged  himself  to  be 
indebted  to  the  plaintiff  in  40/.,  which  he  thereby  covenanted  to  pay, 
when  such  a  bill  of  costs  should  be  stated  by  two  attorneys  indifferently 
to  be  chosen  between  them ;  the  declaration  averring  that  the  plaintiff 
named  one  attorney,  and  desired  the  defendant  to  name  another,  which 
he  refused.  It  was  objected,  on  the  part  of  the  defendant,  that  the  de- 
claration was  not  *good,  because  the'  money  was  to  be  paid  r^Aa^ 
upon  an  account  stated,  which  not  being  done,  by  the  plaintiff's 
own  showing  it  was  not  yet  due ;  and  this  ought  to  be  taken  as  penned, 
viz,  solvendumy  and  not  an  express  covenant.  But  the  whole  court  were 
of  opinion  "  that  it  was  not  a  solvendum,  but  a  covenant,  which  did  not 
take  away  the  duty  ascertained  by  the  obligation :  and,  if  it  should  not 
be  a  covenant,  but  an  entire  bond,  then  it  would  be  in  the  power  of  the 
obligor  whether  ever  it  shall  be  payable :  but,  be  it  either  the  one  or  the 
other,  the  plaintiff,  having  named  an  attorney,  ought  to  recover."  In 
The  Duke  of  St.  Albans  v.  Mlis,  16  East,  352,  a  lessee  covenanted  that 
he  would  at  all  times  during  the  term  plough,  sow,  manure,  and  cultivate 
the  demised  premises  {except  the  rdbbiUwarren  and  sheep-walk)  in  a  due 
course  of  husbandry ;  and  it  was  held  that  this  implied  a  covenant  on 
the  part  of  the  lessee,  not  to  plough,  &c.,  the  excepted  land.  "By  what- 
ever words,*'  said  Lord  Ellenborouqh  "  we  collect  an  agreement  that 
the  thing  should  not  be  done,  we  collect  enough  to  make  an  action  of 
covenant  maintainable  for  the  doing  of  it."  So,  in  The  Earl  of  Shrews- 
bury V.  Oould,  2  B.  &  Aid.  487,  where  a  lessee  covenanted  that  he  would 
at  all  times  and  seasons  of  burning  lime,  supply  the  lessor  and  his  tenants 
with  lime,  at  a  settled  price,  for  the  improvement  of  their  lands,  and  the 
reparation  of  their  houses, — it  was  held,  that  this  covenant  also  implied 
that  he  would  bum  lime  at  all  such  seasons ;  and  that  it  was  not  a  good 

(a)  And  see  Chapman  y.  Ben$on,  ante,  p.  330. 

(6)  Affirming  the  decision  of  the  court  below,  reported  3  N.  &  P.  523. 

(c)  And  see  Holdip  y.  Otway,  2  Saund.  106. 
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defence  to  plead  that  there  was  no. lime  burned  on  the  premises,  out  of 
which  the  lessor  could  be  supplied.     Again,  in  Webber  v.  Plummer^  2 

B.  &  Aid.  746,  where  the  lessee  covenanted  that  he  would,  at  all  times 
during  the  term,  fold  his  flock  which  he  should  keep  upon  the  demised 
♦4681  premises,  upon  *such  parts  thereof  where  the  same  had  been 

-*  usually  folded,  under  a  penalty  of  3/.  a  time,  for  every  time  the 
same  should  be  folded  off  from  the  demised  premises,  or  on  any  other 
part  thereof  than  where  the  same  had  been  usually  folded, — it  was  held 
that  this  amounted  to  a  covenant  to  keep^  as  well  iisfoldj  a  flock.  [Wildk, 

C.  J.  The  16,000?.  is  to  be  paid  out  of  money  raised^ — ^not  to  he  ratsedJ] 
The  covenant  clearly  must  be  intended  to  be  a  covenant  to  pay  the  money 
within  a  reasonable  time.  The  invention  might  have  been  so  profitajble 
that  no  calls  were  needed. 

Wilde,  C.  J.  It  appears  to  me  that  the  objections  that  haVe  been 
urged  to  the  declaration  in  this  case,  are  not  available,  and  that  the  pleaa 
demurred  to  are  bad. 

The  second  count  of  the  declaration, — to  which  the  objections  apply, — 
sets  out  articles  of  agreement,  by  which  it  was  recited,  that  certain 
letters-patent  had  been  granted  to  the  plaintiff;  that  the  company, — ^who 
were  parties  to  the  agreement, — had  been  duly  formed,  under  a  deed  of 
settlement,  for  the  purchase  and  working  of  the  said  letters-patent ;  that 
the  plaintiff  had  offered  to  sell  the  same  to  the  company,  and  the  com- 
pany to  purchase  the  same,  so  soon  as  an  act  of  parliament  should  have 
been  obtained  authorising  such  purchase ;  and  that,  in  the  mean  time,  it 
had  been  proposed  that  the  plaintiff  should  grant  to  the  company  a  license 
for  the  exclusive  use  of  the  patents,  which  had  been  done.  The  agree- 
ment then  provided,  that,  upon  an  act  of  parliament  being  obtained,  the 
plaintiff  should  convey  to  the  company  and  their  successors  the  said 
letters-patent,  for  their  absolute  use  and  benefit,  and  that  the  sum  of 
15,000?.  in  cash  should  be  paid  to  the  plaintiff  as  soon  as  conveniently 
could  be  done  after  the  execution  of  the  said  articles,  out  of  the  money 


*469] 


raised  by  the  first  instalments  or  *calls  on  the  shares  in  the  said 


company.  So  that  the  plaintiff  parted  with  his  whole  beneficial 
interest  in  the  letters-patent,  and  the  defendants  got  all  they  were  to 
get  as  the  consideration  for  the  payment  of  the  15,000?.  The  question 
sought  to  be  raised,  is,  what  is  the  effect  of  that  covenant ;  whether  the 
company  engage  to  pay  the  15,000?.  at  all  events,  or  whether  a  liability 
is  created  which  is  only  to  attach  after  the  money  has  actually  been 
raised, — ^whether  it  means  money  already  raised,  or  money  to  be  raised 
in  future?  The  expression  in  the  agreement  is  consistent  with  the 
money  being  actually  in  hand ;  and  there  is  an  entire  absence  of  matters 
that  would  naturally  have  found  place  there,  if  the  money  had  not  been 
raised.  It  is  objected  that  no  power  is  shown  in  the  company  to  raise 
money,  and  no  time  fixed  for  doing  so.  Now,  the  plaintiff  having  parted 
with  all  his  interest  in  the  letters-patent,  if  the  payment  of  the  15,000?. 
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was  to  depend  upon  a  fund  to  be  raised  at  a  subsequent  time,  one  would 
naturally  expect  the  agreement  to  contain  provisions  as  to  how  and  when 
the  money  was  to  bo  raised.  The  absence  of  any  such  provisions,  seems 
to  me  to  show  that  the  true  construction  of  the  agreement  is,  that  the 
money  was  to  be  presently  payable,  out  of  a  fund  already  raised ;  and 
there  is  nothing  in  the  language  of  the  agreement  to  control  or  contra- 
dict that.  It  was  much  more  natural  to  expect  that  the  parties  were 
dealing  with  a  fund  already  in  hand.  But,  suppose  it  were  otherwise, 
I  cannot  for  a  moment  doubt  that  this  is  a  covenant  by  the  company  to 
pay  the  15,000/.  at  all  events.  In  Otway  v.  ffoldips,  2  Mod.  266,  a 
bond  conditioned  to  pay  a  certain  bill  of  costs  when  the  amount  should 
be  stated  by  two  attorneys,  to  be  indifferently  chosen  between  the  parties, 
was  held  to  be  forfeited  by  a  refusal  to  appoint  an  arbitrator.     Here, 


the  count,  *after  stating  the  obligation  of  the  defendants  to  pay 
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the  15,000/.. out  of  the  money  raised  by  the  first  instalments  or 
calls  on  the  shares  in  the  company,  alleges,  by  way  of  breach,  that, 
although  the  company,  within  a  convenient  and  reasonable  time  flfter 
the  execution  of  the  agreement,  could  and  might,  by  calls  and  instal- 
ments on  the  shares  of  the  said  company,  have  raised  the  15,000/.,  and 
a  convenient  and  reasonable  time  for  doing  so,  and  for  paying  the  money 
to  the  plaintiff,  had  elapsed ;  yet  the  company,  not  regarding  their  cove- 
nant, had  not  paid  the  same.  The  stipulated  sum,  according  to  the 
authority  of  Otway  v.  ffoldipSy  became  presently  payable,  when  the 
company,  being  of  ability  to  raise  it,  omitted  to  do  so.  The  not  raising 
the  money  was  a  voluntary  default  on  their  part.  Every  instrument  is 
to  be  construed  according  to  the  intention  of  the  contracting  parties. 
Collecting  the  intention  of  these  parties  from  the  contents  of  the  agree- 
ment, I  am  of  opinion  that  this  was  an  absolute  covenant  on  the  part  of 
the  company,  to  pay  the  15,000/.  out  of  money  raised  by  the  first  calls ; 
that  is,  that  it  was  a  covenant  which  became  absolute  by  the  fact,  that 
the  company  might  have  raised  the  money,  and  did  not. 

With  respect  to  the  pleas, — all  except  the  twenty-first  and  twenty- 
second,  were  disposed  of  in  the  course  of  the  argument.  The  substance 
of  the  twenty-first  plea  is,  that  the  company  was  not  incorporated  by  any 
charter  or  act  of  parliament,  or  duly  and  lawfully  registered  and  incorpo- 
rated according  to  the  statute  in  that  case  made  and  provided.  It  seems 
to  me  that  the  objections  taken  to  that  plea,  are  conclusive.  By  the 
declaration,  it  appears  that  the  company  was  registered  and  incorporated 
according  to  the  provisions  of  the  7  &  8  Vict.  c.  110.  The  plea  is,  that 
it  was  not  duly  and  lawfully  registered  and  incorporated  according  to  the 
statute.  It  is  therefore  contended,  on  *the  part  of  the  plaintiff,  p^  -- 
that,  if  the  plea  means  to  deny  a  registration  and  incorporation  L 
m  point  of  fact,  it  is  bad,  that  the  defendants  being  estopped  by  the  deed, 
which  alleges  that  the  company  was  registered  and  incorporated  under 
the  statute.     In  order  to  get  rid  of  that  objection,  it  is  urged,  on  the  part 

VOL.  V. — 38 
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of  the  defendants,  that  the  plea  means  to  deny  not  the /act  of  registratiot. 
and  incorporation,  but  that  the  company  was  dtUi/  and  lawfully  registercc* 
and  incorporated.  In  that  case,  the  plea  is  bad  inform^  for  attempting 
to  put  in  issue  a  matter  of  law.  That  seems  to  me  to  be  a  complete 
answer  to  the  plea.  There  are  cases  which  show,  that  a  plea  may  be 
good,  which  involves  matter  of  law  as  well  as  matter  of  fact :  but  no 
authority  can  be  cited  in  support  of  a  plea  which  addresses  itself  solely 
to  a  matter  of  law. 

The  same  objections  seem  to  me  to  be  applicable  to  the  twenty-second 
plea,  which  alleges  that  the  company  was  one  requiring  a  certificate  of  com- 
plete registration,  within  the  meaning  of  the  7  &  8  Vict.  c.  110,  and  that, 
at  the  time  of  obtaining  a  certificate  of  complete  registration,  the  company 
was  not  formed,  nor  was  there  any  such  deed  of  settlement  of  the  com- 
pany, as  was  required  by  the  statute.  It  also  appears  to  me  that  it  is 
ambiguous  on  the  face  of  the  plea,  whether  the  fact  of  registration  was 
intended  to  be  denied,  or  merely  some  one  of  the  many  things  that  are 
by  the  act  required  to  precede  complete  registration. 

I  therefore  think  the  plaintifi*  is  entitled  to  judgment  on  both  these 
pleas. 

Maule,  J.  I  also  think  the  plaintiff*  is  entitled  to  judgment.  The 
declaration  is  good,  notwithstanding  the  objection  urged  against  it*  The 
second  count,  after  reciting  the  grant  of  certain  letters-patent  to  the 
♦/i79l  P^^^^'^'  colleges  &  contract  by  him  for  the  sale  of  all  his  ^interest 
^  therein  to  the  defendants;  and  then  comes  the  covenant  in  ques- 
tion, which  is,  that  the  sum  of  15,000/.,  in  cash,  shall  be  paid  to  the 
plaintifi*,  as  soon  as  conveniently  can  be  done  after  the  execution  of  the 
articles,  out  of  the  money  raised  by  the  first  instalments  or  calls  on  shares 
in  the  company.  There  is  no  covenant  on  the  part  of  the  defendants, 
to  make  calls :  and  they  would  not  be  guilty  of  any  breach  of  duty  in 
abstaining  from  n^aking  calls,  provided  they  paid  the  money.  It  is  put, 
on  the  part  of  the  defendants,  as  a  condition  precedent  to  their  liability 
to  pay  the  15,000Z.,  that  there  should  be  funds  in  their  hands,  arising 
from  calls  on  shares,  sufficient  for  that  purpose.  The  true  sense  of  the 
covenant,  however,  as  it  seems  to  me,  is,  that  it  is  a  simple  covenant  to 
pay.  It  is  true,  it  points  out  the  fund  out  of  which  payment  shall  be 
made ;  but  it  does  not  make  the  raising  of  that  fund  a  condition  precedent 
to  the  liability  of  the  defendants.  Assuming  this  to  be  a  covenant  to 
pay  the  15,000/.,  provided  the  company  shall  be  in  receipt  of  sufficient 
money  raised  by  calls,  the  case  of  Otway  v.  Holdips  is  an  authority  to 
show,  that  you  may  substitute  for  an  averment  of  performance  of  such 
a  condition,  an  averment  that  the  defendants  could  have  raised  the  money, 
and  did  not  do  so. 

With  respect  to  the  twenty-first  and  twenty-second  pleas,  it  appears 
to  me  that  they  have  not  the  smallest  colour  of  goodness  in  them.  The 
main  objection  to  them,  is,  that  the  one  expressly,  and  the  other  impli- 
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edly,  admits  that  the  company  had  obtained  a  certificate  of  complete 
registration,  which  puts  them  upon  the  same  footing  as  if  they  held  the 
patent  confirmed  by  an  act  of  parliament.  The  granting  of  these  certi- 
ficates is  an  exercise  of  a  creative  power  that  ought  not  to  be  exercised 
without  great  caution:  but,  from  the  moment  of  obtaining  such  a  certifi- 
cate the  company  becomes  to  *all  intents  and  purposes  incorpo-  p«  .».n 
rated.  The  pleas  in  question,  therefore  are  defective  in  substance,  ^ 
because  they  do  not  show  that  the  company  were  not^ncorporated. 

Cebsswell,  J.  The  point,  upon  the  declaration  is  the  simplest  pos- 
sible. The  declaration  alleges  a  contract  on  the  part  of  the  defend- 
ants, to  pay  a  certain  sum  of  money,  as  soon  as  conveniently  could  be 
done,  out  of  the  money  raised  by  the  first  instalments  or  calls  on  the 
shares ;  and  assigns  for  breach,  that,  although  the  company,  within  a 
eonvenient  and  reasonable  time  after  the  making  of  the  agreement,  could 
and  might,  by  calls  or  instalments  on  the  shares  in  the  said  company, 
have  raised  ^e  money,  they  had  not  done  so.  The  defendants  might 
please  themselves  as  to  the  particular  fund  out  of  which  they  paid  the 
money :  but  clearly,  the  time  for  performance  of  their  contract  had 
arrived,  and  they  have  failed  to  perform  it. 

With  respect  to  the  twenty-first  and  twenty-second  pleas,  I  concur  in 
the  opinions  that  have  already  been  expressed. 

y.  Williams,  J.  I  also  am  of  opinion  that  the  second  count  of  the 
dedaration  is  good,  and  that  the  twenty-first  and  twenty-second  pleas 
are  bad  in  form  and  in  substance.  Judgment  for  the  plaintiff.(a) 

(a)  And  see  Ccne  v.  Chapman,  5  A.  &  E.  647,  1  N.  &  P.  104,  2  Harr.  &  Woll.  355. 


♦PINKUS  V.  STURCH  and  HOSKING,  who  had  survived  r*.^. 
SHAW  and  WOLL  ASTON.    Jan.  18.  ■■     ' 

In  1839,  an  action  was  brought  against  A.,  B.,  C,  and  D.,  which  so  far  as  concerned  A.  and 
B.,  was  at  issue  in  July,  1840.  As  against  C.  and  D.,  the  cause  never  was  completely  at 
iflsue  ;  but  both  were  dead. 

Hddt  that,  in  the  absence  of  some  suggestion  on  the  record,  of  the  deaths  of  C.and  D.,it  was 
not  competent  to  A.  and  B.  to  move  for  judgment  as  in  case  of  a  nonsuit. 

This  action  was  commenced  against  Sturch,  Hosking,  Shaw,  and 
Wollaston,  in  May,  1889.  The  declaration  was  delivered  on  the  27th 
of  November,  1839.  The  defendants  Sturch  and  Hosking  pleaded,  and 
issue  was  duly  joined,  as  against  them,  on  the  22d  of  July,  1840.  The 
defendant  Shaw  also  pleaded,  but,  as  against  him,  issue  had  not  been 
completely  joined.  The  defendant  Wollaston  had  never  pleaded,  nor 
had  any  judgment  been  signed  against  him.  Shaw  died  in  November, 
1843,  and  Wollaston  in  February,  1845.  No  suggestion  of  their  deaths 
appeared  upon  any  roll. 

Orampton^  upon  an  affidavit  of  the  above  facts,  and  also  stating  that 
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the  plaintiff  had  neglected  to  proceed  to  trial,  moved,  on  behalf  of  Sturch 
and  Hosking,  for  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit.  The 
circumstance  of  the  record  not  being  complete  as  against  all  ^he  defend 
ants,  does  not,  it  is  submitted,  prevent  the  survivors  from  moving  for 
judgment  as  in  case  of  a  nonsuit.  [Wilde,  C.  J.  The  record,  so  far 
as  any  exists,  is  a  record  in  an  action  by  the  plaintiff  against  the  four 
defendants.  Issue  is  joined  against  two  only ;  and  there  is  no  sugges- 
tion to  explain  wity  no  issue  has  been  joined  as  to  the  other  two.  How 
would  you  enter  your  judgment  ?  The  statute  only  enables  the  defend- 
ant to  move  for  judgment  as  in  case  of  a  nonsuit,  where  the  plaintiff  has 
neglected  to  bring  the  issue  on  to  be  tried  according  to  the  course  and 
practice  of  the  court.  Here,  the  plaintiff  does  not  appear  ever  to  have 
*4751  ^^^^  ^°  ^  position  '^'to  try.]  The  pleadings  are  at  an  end.  It  is 
the  plaintiff's  duty  to  suggest  the  deaths  of  Shaw  and  WoUaston 
upon  the  record.  [V.  Williams,  J.  The  statute  8  &  9  W.  3,  c.  11, 
does  not  say  by  whom  the  suggestion  shall  be  entered.]  If  it  is  not  the 
plaintiff's  duty  to  enter  the  suggestion ;  it  may  be  done  on  entering  the 
judgment  under  the  14  G.  2,  c.  17.  [Wilde,  C.  J.  Possibly  your  proper 
course  may  be,  to  enter  a  suggestion  of  the  deaths  of  Shaw  and  WoUaston, 
and  then  to  move  for  judgment  as  in  case  of  a  nonsuit.  Maule,  J.  It 
may  be  that  the  plaintiff  is  not  aware  of  the  deaths.  Should  you  not 
move  for  a  rule  calling  upon  the  plaintiff  to  bring  in  the  roll,  in  order 
that  the  suggestion  may  be  entered  ?]  There  is  no  roll  in  existence  until 
the  record  of  nisi  prius  is  made  up.(a) 

Wilde,  C.  J.  There  is  always  a  roll  or  the  materials  for  making  one 
up.  It  is  essential  that  there  should  be  some  suggestion  of  the  deaths, 
before  the  surviving  defendants  can  move  for  judgment  as  in  case  of 
a  nonsuit.  If  they  are  unable  to  discover  a  mode  of  making  such 
suggestion,  they  certainly  are  not  in  a  position  to  make  the  present 
motion. 

The  rest  of  the  court  concurring,  -  Rule  refused. 

(a)The  15th  rule  of  Hilary  term,  4  W.  4  (Pleading  Rules),  proTides  that  '*  the  entry  of  pro- 
ceedings on  the  record  for  trial,  or  on  the  judgment-roU  (according  to  the  nature  of  the  case), 
shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of 
any  part  thereof,  upon  record  ;  and  no  fees  shall  be  payable  in  respect  of  any  prior  entry  made 
or  supposed  to  be  made  on  any  roll  or  record  whatever." 
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[n  case  for  infringement  of  copyright,  the  court  refused  to  allow  a  count  founded  upon  a  oom- 

mon-iaw  right,  to  be  joined  with  counts  on  the  statute  5  &.  6  Vict.  c.  45,  upon  the  same  cause 

of  action. 
Held,  that,  notwithstanding  the  words  contra  formam  itatuti  in  counts  iiramed  upon  the  statute, 

a  plaintiff  might  give  in  evidence,  under  those  counts,  an  infringement  of  hia  common-law 

right. 

This  was  an  action  upon  the  case  for  an  alleged  infringement  of  the 
plaintiff's  copyright  in  certain  musical  compositions. 
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The  declaration  consisted  of  three  counts. 

The  first  count  stated,  that,  before  and  at  the  time  of  the  committing 
ff  the  grievances  by  the  defendant  thereinafter  mentioned,  the  plaintiff 
was,  and  from  thence  continually  had  been,  and  still  was,  the  proprietor 
of  the  copyright  of  and  in  a  certain  book,  to  wit,  a  musical  composition, 
called  ^'  Tutto  h  sciolto,  oh  dia  funesto  ;  Scena  ed  aria  neir  opera.  La 
Sonnambula,  del  M.  Bellini ;"  and  also  of  the  copyright  of  and  in  a  cer- 
tain other  book,  being  a  musical  composition,  called  '^  Tutto  h  gioja ; 
tutto  h  festa;  Gavatina  neir  opera.  La  Sonnambula,  del  M.  Bellini;" 
that  the  said  several  books  bad  been  and  were,  and  each  of  them  had 
been  and  was,  first  printed  and  published  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  and  which  said 
seyeral  books  had  been  and  were,  and  each  of  them  had  been  and  was, 
first  published  within  twenty-eight  (a)  years  last  past,  and  which  said 
copyright,  and  each  and  every  of  them,  were  subsisting  at  the  several 
times  of  the  committing  by  the  defendant  of  the  grievances  thereinafter 
mentioned :  yet  the  defendant,  well  knowing  the  premises,  but  contriv- 
ing, and  wrongfully  and  unjustly  intending,  to  injure  the  plaintiff,  and 
to  deprive  him  of  the  gains,  profits,  emoluments,  and  advantages  which 
he  *might  and  otherwise  would  have  derived  and  acquired  from  rmAjtr 
his  said  books,  and  each  and  every  of  them,  and  also  to  deprive 
him  of  the  benefit  of  his  said  respective  copyrights  therein,  and  each 
and  every  of  them,  theretofore,  and  after  the  passing  of  a  certain 
act  of  parliament  made  and  passed  in  the  session  of  parliament  holden 
in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty, 
intituled  "An  act  to  amend  the  law  of  copyright, *'(*)  and  within 
twelve  calendar  months  next  before  the  commencement  of  this  suit,  to 
wit,  on  the  1st  of  January,  1847,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  wrongfully  and 
injuriously,  and  without  the  consent  in  writing  of  the  plaintiff,  so  being 
the  proprietor  of  the  said  copyrights,  and  each  and  every  of  them,  as 
aforesaid,  did,  in  a  certain  part  of  the  British  dominions,  to  wit,  in  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland,  called  Eng- 
land, unlawfully  printy  and  cau%e  to  be  printed^  for  $ale,  divers,  to  wit, 
20,000,  copies  of  each  of  the  said  books,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  &c. 

The  second  count  stated  that  the  defendant,  further  contriving  and 
intending  as  aforesaid,  theretofore,  and  within  twelve  calendar  months 
next  before  the  commencement  of  this  suit,  to  wit,  on  the  several  days 
and  times  aforesaid,  did  wrongfully  and  unjustly,  and  without  the  con- 
sent in  writing  of  the  plaintiff,  so  being  the  proprietor  of  the  said  copy- 
rights, and  each  and  every  of  them,  as  aforesaid,  in  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  called  England,  unlaw- 

(a)  Vide  the  statute  5  &  6  Vict.  c.  45,  s.  20. 
(6)  5  dL  6  Vict.  c.  45. 

20 
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fully  $ell  and  catuse  to  be  $old,  divers,  to  wit,  20,000,  copies  of  each  of 
the  said  books,  and  unlawfuUt/  fublish  and  cause  to  be  published^  divers, 
*47ftl  *^  ^^'  20,000,  other  copies  of  •each  of  the  said  books,  and  un- 
^  lawfully  expose  to  sale  and  hire^  and  cause  to  be  exposed  to  sale 
and  hire^  divers,  to  wit,  20,000,  other  copies  of  each  of  the  said  books, 
and  unlawfully  had  in  his  possession,  for  sale  and  hire,  divers,  to  wit, 
20,000,  other  copies  of  each  of  the  said  books,  then,  on  those  days  and 
times  aforesaid,  well  knowing  the  said  copies,  and  each  and  every  of  them, 
to  have  been  unlawfully  printed,  contrary  to  the  form  of  the  said  statute. 

The  third  count  stated  that  the  defendant,  further  contriving  and 
intending  as  aforesaid,  theretofore,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  several  days  and  times  aforesaid,  did  unlawfully 
and  unjustly,  and  without  the  consent  of  the  plaintiff,  so  being  the  pro- 
prietor of  the  said  copyrights,  and  each  and  every  of  them,  in  that  part 
of  the  imited  kingdon  of  Great  Britain  and  Ireland,  called  England,  un- 
lawfully print,  and  cause  to  be  printed,  for  sale  and  hire,  divers,  to  wit, 
20,000,  other  copies  of  each  of  the  said  books,  unlawfully  sell  divers,  to 
wit,  20,000,  other  copies  of  each  of  the  said  books,  and  unlawfully  pub- 
lish and  cause  to  be  published  divers,  to  wit,  20,000,  other  copies  of  each 
of  the  said  books,  and  unlawfully  expose  to  sale  divers,  to  wit,  20,000, 
other  copies  of  each  of  the  said  books :  That  by  means  of  the  committing 
of  the  said  grievances  by  the  defendant,  the  plaintiff  had  been  and  was 
greatly  injured  and  damnified ;  and  thereby  the  plaintiff  had  been  hin- 
dered and  prevented  from  selling  divers,  to  wit,  50,000,  copies  of  each 
of  his  said  books,  and  his  said  copyrights,  and  each  and  every  of  them, 
had  been  and  were  greatly  injured  and  damnified;  to  the  plaintiff's 
damage  of  5000/.,  &c. 

On  the  6th  of  August,  1847,  an  order  was  made  by  Platt,  B.,  '^  that 

the  plaintiff  elect  to  strike  out  the  last,  or  the  first  and  second  counts  of 

the  declaration,  as  in  violation  of  the  rule  of  Hilary  term,  4  W.  4, 

♦/17Q1  ^^®  ^»  '^sxidi  that,  in  the  mean  time,  all  further  proceedings  be 

^^^J  stayed." 

A  further  order  was  made  by  the  same  learned  judge,  on  the  11th  of 
August,  1847,  as  follows,  "that  the  plaintiff  shall,  on  or  before  the 
twenty-fourth  of  October  next,  make  the  election  directed  by  the  order 
of  the  6th,  unless  the  plaintiff  consents  to  the  summons  being  indorsed 
that  he  bond  fide  intends  to  rest  on  a  different  ground  of  complaint  in 
each  of  the  two  counts." 

ByUs,  Serjt.,  in  Michaelmas  term  last,  moved  for  a  rule  nisi  to  rescind 
the  order  of  the  6th  of  August.  The  first  two  counts  are  founded  upon 
the  statute  5  &;  6  Vict.  c.  45.  The  third  is  founded  upon  a  supposition 
of  the  e3d8tence  of  a  common  law  copyright ;  the  statute  8  Ann.  c.  19, 
being  repealed  by  the  recent  statute :  Donaldson  v.  Beckett,  4  Burr,  2408 ; 
Chappie  V.  Purday,  14  M.  k  W.  816 ;  and  it  being  doubtful  whether 
the  plaintiff  could  recover  under  the  first  two  counts,  if  he  should  prove 
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a  publication,  but  fail  to  prove  an  unlawful  printing.  [Maule,  J.  The 
late  statute  may  be  treated  as  an  implicit  declaration  that  there  is  no 
common-law  right.  I  think  you  should,  at  all  events,  strike  out  of  the 
third  count  .the  allegation  of  unlawful  printing.  A  similar  course  was 
pursued  in  the  Exchequer,  in  Weeton  v.  Woodcock^  6  M.  k  W.  148,  7 
DowL  P.  C.  384.]  The  rule  might  probably  go  in  the  alternative,  to 
rescind  the  order,  or  to  restore  the  third  count,  expunging  therefrom  the 
complaints,  if  any  therein,  common  to  all  the  counts. 

A  rule  nisi  having  been  granted  accordingly, 

WiUeSj  on  a  former  day  in  this  term,  showed  cause.  The  three  counts 
are  manifestly  a  violation  of  the  6th  rule  of  Hilary  term,  4  W.  4.  The 
only  difference  *between  the  first  two  and  the  third,  is,  that  the  p^ ^ J^i^ 
latter  omits  the  concluding  words  ^^  against  the  form  of  the  *- 
statute,"  which  are  only  necessary  in  actions  for  penalties  by  common 
informers.  The  court  will  hardly,  upon  a  motion  of  this  sort,  and  at 
this  day,  discuss  the  question  of  supposed  copyright  at  common  law. 
As  to  the  alternative  branch  of  the  rule,  if  there  be  any  pretence  for  it, 
it  must  at  all  events  be  upon  payment  of  costs. 

ByleSj  Serjt.,  in  support  of  the  rule.  The  first  two  counts  are  founded 
upon  the  15th  section  of  the  5  &  6  Vict.  c.  45,  which  enacts,  ^^  that,  if  any 
person  shall,  in  any  part  of  the  British  dominions,  after  the  passing  of  this 
act,  prints  or  cause  to  be  printed,  either  for  sale  or  exportation,  any  book 
m  which  there  shall  be  subsisting  copyright,  without  the  consent  in  writing 
of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire  any  such  book, 
80  having  been  unlawfully  printed^  from  parts  beyond  the  sea,  or,  knowing 
such  book  to  have  been  so  unlawfully  printed  or  imported,  shall  $ellj 
puhlishj  or  expa$e  to  $ale  or  hire,  or  cause  to  be  sold,  published,  or  ex- 
posed to  sale  or  hire,  or  shall  have  in  his  possession  for  sale  or  hire,  any 
such  book  so  urdavrfully  printed  or  imported,  without  such  consent  as 
aforesaid,  such  offender  shall  be  liable  to  a  special  action  on  the  case  at 
the  suit  of  the  proprietor  of  such  copyright,  to  be  brought  in  any  court 
of  record  in  that  part  of  the  British  dominions  in  which  the  offence  shall 
be  committed,"  &c.  [Wildb,  C.  J.  How  can  it  be  unlawful  to  print 
a  work  abroad  f]  Perhaps,  though  somewhat  obscurely  worded,  the 
section  will  be  construed  to  mean  an  unlawful  printing  within  the  Queen's 
dominions.  To  bring  the  case  within  that  clause,  the  count  must  allege 
an  unlawful  printing.  If  the  plaintiff  is  confined  to  the  first  two  counts, 
he  may  be  met  with  the  objection  that  he  has  not  proved  an  unlawful 
printing.  That  diflSculty  •has  occurred,  since  this  rule  was  ob-  r^AQ\ 
tained,  in  a  case  tried  before  Cresswell,  J.,(a)  though  it  ulti- 
mately became  unnecessary  to  insist  upon  it.  [V.  Williams,  J.  Might 
you  not  recover  under  the  second  count,  although  you  failed  to  prove 
the  whole  ?]  The  words  *^^  contra  formam  itatiUi''  constitute  part  of  the 
description  of  the  offence :  Lee  v.  Clarke,  2  East,  833 ;   Welh  v.  Iffgul* 

(a)  DatidtoH  t.  Bokn, 
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den,  3  B.  &  C.  186 ;  Fife  v.  Bousjieldy  6  Q.  B.  100.  The  third  count 
is  founded  wholly  upon  the  common-law  right.  By  the  8  Ann.  c.  19,  s. 
1,  the  sole  liberty  of  printing  and  reprinting  any  book,  was  secured  to 
the  author,  or  his  assignee,  for  the  term  of  fourteen  years,  and  no  longet* 
That  statute  is  repealed  by  the  6  &  6  Vict.  c.  45,  which  extends  the 
term,  but  does  not  contain  the  negative  words  "and  no  longer."  Since 
the  doubt  created  by  the  diversity  of  opinion  of  the  judges  in  the  case 
of  Donaldson  v.  Beckett^  the  omission  of  these  words  may  give  rise  to  a 
very  grave  question, — whether  the  statute  is  not  cumulative  only. 
Vav>ghan  v.  Glenn^  5  M.  &  W.  577,  is  an  authority  to  show  that  it  is  no 
objection  that  a  part  of  one  count  is,  or  may  be,  included  in  another. 
There,  the  plaintiff  declared,  in  the  first  count,  on  a  charterparty,  whereby 
the  defendant  agreed  to  sail  to  Honduras,  and  there  take  on  board  a  full 
cargo  of  mahogany,  &c.,  and  therewith  proceed  to  London  or  Liverpool, 
and  deliver  the  same,  on  being  paid  freight,  &c. ;  and  alleged  as  a  breach 
that  part  of  tl.e  cargo  delivered  by  the  plaintiff  at  Honduras,  and  received 
by  the  master  and  crew,  was  not  carried  or  delivered  according  t^  the 
agreement.  The  second  count  stated,  that,  in  consideration  that  the 
plaintiff  had  caused  certain  goods,  to  wit,  &c.,  to  be  taken  to  and  loaded 
♦d«9i  ^^  *hoard  of  the  defendant's  vessel  in  the  bay  of  Honduras,  to  be 
J  conveyed  to  England,  for  reasonable  freight,  &c.,  the  defendant 
promised  the  plaintiff  that  due  and  proper  care  should  be  taken  of  the 
goods  until  they  were  loaded,  kc. ;  and  assigned  as  a  breach,  that  due 
and  proper  care  was  not  taken  of  the  goods  until  they  were  loaded ;  but, 
on  the  contrary,  by  the  negligence  of  the  defendants,  the  goods,  after 
they  were  delivered  to  the  defendants,  and  whilst  in  their  custody  to  bo 
loaded,  were  wholly  lost :  and  it  was  held  that  these  counts  disclosed 
distinct  subject-matters  of  complaint,  and  that  the  plaintiff  was  entitled 
to  retain  them  both.  Lord  Abinqer  said :  "  I  think  these  counts  ought 
to  stand.  Under  the  first,  the  plaintiff  must  prove  a  breach  of  the  char- 
terparty ;  otherwise  he  makes  out  no  case.  Then,  if  it  turns  out,  on 
the  construction  of  the  charterparty,  or  by  usage,  that  it  does  not  extend 
to  cover  the  liability  between  the  shore  and  the  ship,  the  plaintiff  seeks 
by  the  second  count  to  recover  for  the  breach  of  the  contract  implied  by 
law,  to  take  care  of  the  goods  from  the  shore  to  the  ship."  And 
Parke,  B.,  said:  ''These  are  really  different  contracts:  in  the  first 
count,  the  plaintiff  goes  on  the  charterparty ;  in  the  second,  on  a  con- 
tract to  which  the  charterparty  may  not  be  applicable."  It  may  be  that 
the  third  count  in  this  case  would  be  demurrable :  but  that  is  no  ground 
for  striking  it  out  under  the  rule  in  question.  If  the  court  entertains  a 
clear  opinion  that  the  first  two  counts  include  the  last,  the  plaintiff's 
object  will  be  attained,  though  his  rule  be  discharged.  [Cresswell,  J. 
The  foundation  of  Mr.  WiUes's  argument  is,  that,  assuming  the  common- 
law  right  to  exist,  it  may  be  proved  under  either  the  first  or  the  second 
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coQnt.     If  it  does  not,  then  d  fortiori  the  third  count  ought  not  to  b© 
allowed.]  Cur.  adv,  vult. 

•WiLDB,  C.  J.,  now  said: — ^We  have  looked  carefully  at  the  r-^.^n 
declaration  in  this  case,  and  at  the  statute  ;  and  we  are  of  opinion   '- 
that  there  is  nothing  that  could  be  proved  under  the  third  count,  which 
might  not  be  given  in  evidence  under  the  first  or  the  second.    We  there- 
fore think  that  the  order  of  Mr.  Baron  Platt  was  rightly  made. 

Rule  discharged 


WEBB  V.  INWARDS.    Jan.  23. 

In  an  action  upon  a  banker's  check,  the  venue  connot  be  changed  upon  the  common  affidavit 

This  was  an  action  of  debt  to  recover  the  sum  of  67/.  6«.  6(2.,  being  the 
amount  of  a  check  drawn  by  the  defendant  on  Messrs.  Sharpies  k  Co., 
bankers  at  Luton,  Bedfordshire,  payable  to  the  plaintiff,  or  bearer; 
with  a  count  for  goods  sold  and  delivered,  and  a  count  upon  an  account 
stated. 

The  defendant  pleaded, — ^first,  that  he  did  not  make  the  check, — 
secondly,  to  the  rest  of  the  declaration,  never  indebted, — thirdly,  to  the 
first  count,  and  as  to  67Z.  6$,  6(2.,  parcel  of  the  moneys  in  the  second  and 
last  counts,  that  the  defendant  gave  the  check  in  the  first  count  mentioned, 
on  account  of  the  said  sum  of  67/.  6«.  6^.,  and  that,  after  the  accruing 
of  the  causes  of  action,  the  defendant  indorsed  to  the  plaintiff,  on  account 
thereof,  two  several  bills  of  exchange,  which  were  not  yet  due. 

The  venue  which  was  originally  laid  in  London, — was  on  the  4th 
instant,  at  the  instance  of  the  defendant,  changed  to  Bedfordshire,  upon 
the  common  affidavit. 

*T€dfourd,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  r*404 
nisi  to  discharge  that  rule,  and  to  restore  the  venue  to  London, 
on  the  ground  that  it  was  not  competent  to  the  defendant  in  such  an 
action  to  change  the  venue  upon  a  common  affidavit.     He  referred  to  1 
Tidd's  Pn  604,  6. 

ByleSy  Serjt.,  now  showed  cause.  The  rule  formerly  was,  that,  in  an 
action  upon  a  written  agreement,  the  plaintiff  might  lay  his  venue  where 
he  pleased,  and  that  it  could  only  be  changed  upon  special  grounds.  But 
in  Mondel  v.  Steele,  8  M.  4;  W.  640,  it  was  held  that  the  venue  may  be 
changed  in  an  action  on  a  written  contract  which  is  to  be  performed  in  a 
particular  place,  and  for  the  breach  of  which  the  cause  of  action  arises 
wholly  in  one  county :  and  the  court  seem  to  have  thought  that  it  might 
be  so  changed  in  all  actions  on  contracts,  though  in  writing,  except  on 
specialties,  bills,  and  notes.  Parke,  B.,  there  says :  "  In  Slade  v. 
TreWy  1  Cr.  k  M.  684,  in  this  court,  in  the  year  1832,  the  venue  was 
changed  on  a  written  instrument  containing  a  promise  to  pay  to  the 
plaintiff;  and  Lord  Ltnphurst  stated /that  the  rule  was,  that  the  venue 
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could  not  be  changed  in  actions  on  instruments  under  seal,  but  that  there 
were  many  instances  in  which  the  venue  has  been  changed  in  actions  on 
written  contracts.  In  Roberts  v.  Wrightj  1  G.  &  J.  647,  1  Tyrwh.  632, 
the  venue  was  changed  on  an  I.  0.  U.  Whether  in  both  or  either  of 
these  cases  the  declaration  stated  the  instrument  to  be  in  writing,  does 
not  appear ;  probably  not:  but  that  circumstance  appears  to  us  to  make 
no  other  difference  than  this — that  an  affidavit  is  thereby  rendered  neces- 
sary, of  the  nature  of  the  action,  in  order  to  discharge  the  rule  to  change 
the  venue,  which  is  not  the  case  where  the  instrument  ^appears  on 
the  face  of  the  declaration,  to  be  in  writing."  For  some  purposes, 
no  doubt,  a  check  is  analogous  to  a  bill  of  exchange(a) ;  but  not  for  all : 
it  requires  no  stamp.  [  Wilde,  C.  J.  By  the  stamp  act  it  is  expressly 
exempted  from  stamp-duty,  if  drawn  within  certain  limits.  But  for  that 
provision,  it  would  have  required  a  stamp.  Maule,  J.  Checks  are 
subject  to  most  of  the  rules  that  regulate  bills  of  exchange  and  promissory 
notes.]  If  the  venue  has  been  improperly  changed,  it  is,  at  the  moat,  a 
mere  irregularity,  which  the  plaintiff  should  have  complained  of  promptly. 
The  rule  to  change  the  venue  was  obtained  on  the  4th  instant ;  and  the 
plaintiff  instead  of  applying  at  once  to  a  judge  at  chambers,  waited  until 
the  second  day  of  term,  before  he  applied  to  the  court.  [Wilde,  C.  J. 
A  judge  at  chambers  would  not  deal  with  a  rule  of  court.] 

Wilde,  C.  J.  The  rule  to  change  the  venue  in  this  case  was  irre- 
gularly obtained ;  and,  therefore,  the  rule  for  restoring  it,  must  be  made 
absolute. 

V.  Williams,  J.,  referred,  to  MaHin  v.  Daw»y  11  M.  k  W.  784,  1 
D.  k  L.  279,  where  Parke,  B.,  intimated  an  opinion  that,  '*  since  the 
case  of  Mondel  v.  Steele^  it  was  to  be  considered  that  the  rule  which 
prohibited  the  change  of  venue,  applied  only  to  actions  of  debt  or  covenant 
on  a  specialty,  and  to  bills  or  notes,  and  therefore  not  to  an  action  on 
an  award,  which,  although  under  seal,  was  not  a  specialty." 

The  rest  of  the  court  concurring.  Rule  absolute. 

(a)  A  check  appears  to  be  a  bill  of  exchange,  drawn  in  a  particular  form,  it  not  being  now,— 
as,  by  the  custom  of  merchants,  it  formerly  was^'-of  the  essence  of  a  bill  of  exchange,  that  it 
be  made  payable  at  a  different  place  from  that  in  which  it  is  drawn.  Vide  Pothier,  Trait^  da 
Contrat  de  Change,  No.  30,  3  M.  &  G.  579  n. 
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The  court  will  not  allow  two  counts  upon  the  same  agreement,  to  atoid  r  difficulty  tn  stating 
its  legal  effect. 

The  first  count  set  out  an  agreement  whereby  the  defendant  undertook  to  receive  the  plaintiff 
into  his  service  as  clerk  for  six  months,  and  at  the  expiration  of  that  period,  should  there  be 
no  just  cause  shown  to  the  contrary,  to  enter  into  a  farther  agreement  with  the  plaintiff 
for  a  further  engagement  for  two  years :  and  the  first  breach  assigned,  was,  that,  at  the  expi- 
ration of  the  six  months,  although  no  just  cause  was  then  shown  to  the  contrary,  the  defend- 
ant refused  to  enter  into  such  farther  agreement  as  aforesaid. 

The  second  count  stated  that  the  plaintiff  had  been  for  six  months,  and  then  was,  in  the  serrice 
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of  the  defendant  tm  clerk,  and  that  the  defendant  promised  to  continue  him  in  such  senrice 
for  two  years ;  and  assigned  for  breach,  that  the  defendant  did  not  continue  the  plaintiff  in 
his  service  for  the  two  years. 
A  judge  at  chambers  having  made  an  order  to  strike  out  so  much  of  the  first  count  as  related 
to  the  first  breach, — on  the  ground  that  the  two  counts  were  in  apparent  violation  of  the  5ih 
rule  of  Hilary  term,  4  W.  4, — the  court  refused  to  disturb  the  order. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  the 
commencement  of  the  suit,  to  wit,  on  the  28th  of  September,  1846,  bj 
a  certain  memorandum  of  agreement  then  made  by  and  between  the 
plaintiff  and  the  defendant,  it  was  agreed  that  the  defendant  should  take 
the  plaintiff  into  his,  the  defendant's,  service,  as  clerk,  to  conduct  his, 
the  defendant's  business  of  a  custom-house  and  shipping-agent,  at  South- 
ampton, for  the  space  of  six  calendar  months,  for  the  sum  of  602.,  being 
after  the  rate  of  120/.  for  the  year,  and  should  also  pay  to  the  plaintiff, 
at  the  expiration  of  each  three  months  from  the  date  thereof,  a  sum  of 
money  equal  to  50/.  per  cent  on  the  gross  profits  of  all  and  any  business 
the  plaintiff  should  introduce,  or  cause  to  be  introduced,  through  his 
connection,  to  the  defendant's  business ;  and  that,  at  the  expiration  of 
the  six  months  from  the  date  thereof,  should  there  be  no  just  cause 
shown  to  the  contrary,  the  defendant  thereby  agreed  to  enter  into  a 
further  agreement  with  the  plaintiff,  for  a  further  engagement  for  the 
term  of  two  years,  at  the  annual  '^'salary  o(  150Z.  for  the  first  of  rmAQn 
such  two  years,  and  160/.  for  the  second  of  such  two  years,  and  ^ 
also  to  pay  to  the  plaintiff  a  sum  of  money  equal  to  50/.  per  cent  on  the 
gross  profits  on  any  business  the  plaintiff  should  have  introduced,  or 
should  thereafter  introduce,  to  the  defendant's  business;  and  it  was 
thereby  further  agreed,  that,  should  there  be  any  just  cause  shown  why 
a  further  agreement  should  not  be  entered  into  between  the  parties,  the 
defendant  should  continue  to  pay  to  the  plaintiff,  for  the  space  of  twelve 
months  from  the  date  of  the  said  agreement  (though  the  plaintiff  should 
not  be  in  the  service  of  the  defendant  after  six  months  from  the  date  of 
the  said  agreement),  a  sum  of  money  equal  to  50/.  per  cent  on  the  gross 
profits  of  the  business  introduced  by  the  plaintiff;  and  it  was  thereby ' 
further  agreed  that  all  sums  of  money  received  from  the  said  business 
introduced  by  the  plaintiff,  should  be  considered  profits,  except  upon  pay- 
ments which  had  been  actually  made  in  reference  to  the  business  itself, 
—office  rent,  clerks'  salaues,  or  any  other  expenses  but  those  named,  not 
to  be  deducted  from  the  profits :  Averment,  that,  afterwards,  and  within 
one  calendar  month  after  the  making  of  the  said  agreement,  to  wit,  on 
the  22d  of  October,  1846,  the  terms  thereof  were,  by  another  agreement, 
made  on  the  day  and  year  last  aforesaid,  by  and  between  the  plaintiff 
and  the  defendant,  altered  and  varied  in  manner  following,  ihat  is  to 
say,  it  was  by  the  last-mentioned  agreement  agreed,  that,  with  the 
exception  of  such  overland  agency  business  as  the  defendant  was  then  in 
possession  of,  the  defendant  should  pay  to  the  plaintiff  a  sum  of  money 
equal  to  50/.  pet  cent  on  the  gross  profits,  without  deduction  for  ex- 
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penses,  except  as  aforesaid,  on  all  such  baggage  business  as  was  then  in 
the  defendant's  possession  as  aforesaid ;  and  the  defendant  also  thereby 
gave  his  free  consent  to  the  plaintiff,  to  permit  him,  the  plaintiff,  to  con- 
•4881  ^"^^  ^^^  •wine  agency  business  of  one  Henry  Fenner,  trading 
under  the  name,  firm,  and  description  of  Messrs.  Henry  Fenner 
and  Co.,  of  London,  on  his,  the  plaintiff's,  own  account,  and  it  was 
thereby  further  agreed,  that  the  defendant  was  not  to  receive  any  part 
of  the  profits  which  should  arise  therefrom ;  and  it  was  also  thereby 
further  agreed,  that  the  plaintiff  should  pay  to  the  defendant  one-half  of 
the  ofl5ce*rent,  to  take  date  from  the  24th  of  December  then  next,  the  rent 
of  which  was  then  50/.  per  annum.  The  count  then  averred,  that  there- 
tofore, and  after  the  making  of  the  last-mentioned  agreement,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  then  promised  the  defendant  to  perform  and 
fulfil  all  things  in  the  said  first-mentioned  agreement  contained,  except 
so  far  as  the  same  was  altered  by  the  second-mentioned  agreement,  and 
all  things  in  the  second-mentioned  agreement  contained,  on  his  part  to 
be  performed  and  fulfilled,  the  defendant  then  promised  the  plaintiff  to 
perform  and  fulfil  all  things  in  the  said  first-mentioned  agreement  con- 
tained, except  so  far  as  the  same  was  altered  by  the  secondly-mentioned 
agreement,  and  all  things  in  the  said  secondly-mentioned  agreement  con- 
tained on  his  part  to  be  performed  and  fulfilled ;  that  the  plaintiff  did, 
after  the  making  of  the  first-mentioned,  and  before  the  making  of  the 
secondly-mentioned  agreement,  to  wit,  on  the  day  and  year  first  afore- 
said, enter  into  the  service  of  and  became  clerk  to  the  defendant,  at  and 
upon  the  terms  in  the  said  first  agreement  mentioned,  and  therein  con- 
tained, until  the  making  of  the  agreement  secondly  above  mentioned,  and 
from  thence  until  the  expiration  of  six  calendar  months  from  the  date 
of  the  first-mentioned  agreement  (which  had  elapsed  before  the  com- 
mencement of  this  suit),  he  continued  hi  the  said  service,  upon  the  terms 
in  the  said  agreements  respectively  contained,  except  so  far  as  the  said 
**48Q1  *fi'8t^mentioned  agreement  was  varied  by  the  agreement  secondly 
-^  above-mentioned,  to  wit,  until  the  28th  of  March,  1847 ;  and  that, 
although  he,  the  plaintifl^  at  the  expiration  of  the  said  space  of  six 
calendar  months  from  the  date  of  the  said  first-mentioned  agreement,  to 
wit,  on  the  day  and  year  last  aforesaid,  was*  ready  and  willing,  and 
offered,  to  enter  into  such  further  agreement  for  two  years,  at  and  upon 
the  terms  thereinbefore  in  that  behalf  mentioned,  and  then  requested 
the  defendant  to  enter  into  such  further  agreement ;  and  although  no 
just  cause  was  then  shown  to  the  contrary ;  and  although  the  gross 
profits  of  the  baggage  business,  insurance  agency  business,  and  other 
business  transacted  by  the  defendant  at  Southampton  aforesaid,  other 
than  such  overland  agency  business  as  the  defendant  was  in  possession 
of  at  the  time  of  making  the  said  secondly-mentioned  agreement,  from 
the  said  22d  of  October,  1846,  up  to  the  expiration  of  the  said  term  of 
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BIX  months,  amounted  to  a  large  sum,  to  wit,  the  sum  of  500/. ;  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  nor  would  when  so 
requested  as  aforesaid,  or  at  any  time  afterwards,  enter  into  such  further 
agreement  as  aforesaid,  but,  on  the  contrary  thereof,  then  wholly  refused 
go  to  do, — and  that  the  defendant  did  not  nor  would,  though  requested 
so  to  do,  pay  to  the  plaintiff  60/.  per  cent  upon  the  aforesaid  gross 
profits,  or  any  part  thereof. 

The  second  count  stated,  that  theretofore,  and  at  the  time  of  making 
the  agreement  thereinafter  mentioned,  the  plaintiff  had  been,  for  the 
space  of  six  calendar  months,  and  then  was,  in  the  service  of  the  defend- 
ant as  clerk,  and  as  such  clerk  had  conducted,  and  was  then  conducting, 
the  defendant's  business  of  a  custom-house  and  shipping  agent,  at  South- 
ampton, and  thereupon,  afterwards,  to  wit,  on  the  29th  of  March,  1847, 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
continue  in  the  service  of  him,  •the  defendant,  as  clerk,  to  conduct  p^ j^q/v 
his,  the  defendant's,  business  of  a  custom-house  and  shipping  ■- 
agent,  at  Southampton  aforesaid,  for  the  term  of  two  years,  he,  the  de- 
fendant, then  promised  the  plaintiff  to  continue  him  in  such  service  for 
the  said  term  of  two  years,  and  to  pay  him  the  annual  salary  of  150/. 
for  the  first  year,  and  160/.  for  the  second  year's  service,  and  (with  the 
exception  of  such. overland  agency  business  as  the  defendant  was  then  in 
possession  of)  also  to  pay  to  the  plaintiff  a  sum  of  money  equal  to  50/. 
per  cent  on  the  gross  profits  (without  deduction  for  expenses,  except 
when  payments  should  have  been  actually  made  in  reference  to  the  busi- 
ness itself,)  on  all  baggage  business,  insurance-agency  business,  and  on 
all  and  every  business  whatsoever  transacted  by  the  defendant  at  South- 
ampton aforesaid,  during  such  term  of  two  years  as  aforesaid,  save  and 
except  only  on  such  overland  agency  business  as  was  then  in  the  defend- 
ant's possession  as  aforesaid ;  that,  although  the  plaintiff,  confiding  in 
the  said  promise  of  the  defendant,  did  continue  in  the  service  of  him,  the 
defendant,  as  clerk,  upon  the  terms  aforesaid,  for  a  long  space  of  time, 
to  wit,  until  the  13th  of  August,  1847,  which  had  elapsed  before  the 
commencement  of  this  suit ;  and  although  the  plaintiff  had  always  been 
ready  and  willing,  and  then  offered,  to  continue  in  the  service  of  the  de- 
fendant for  the  residue  of  the  said  terra  of  two  years,  upon  the  terms 
aforesaid ;  yet  that  the  defendant,  not  regarding  his  said  promise,  did 
not  nor  would  continue  the  plaintiff  in  the  service  of  him,  the  defendant, 
as  clerk,  for  the  said  term  of  two  years,  but,  on  the  contrary  thereof, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and  before  the 
expiration  of  the  said  term  of  two  years,  then  wholly  refused  so  to  do,  and 
then  discharged  him,  the  plaintiff,  therefrom,  and  had  from  that  time 
continually  wholly  neglected  and  refused  to  retain  or  employ  the  plain- 
tiff in  his  said  service;  and  that,  by  means  *thereof,  he,  the  r^.Q^ 
plaintiff,  had  lost  and  had  been  deprived  of  all  the  salary,  profits,  L 
and  advantages  which  he  otherwise  might,  and  would,  have  derived  anc 
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acquired  from  being  continued  in  the  said  service  of  the  defendant  for 
the  residue  of  the  said  term  of  two  years ;  and  the  plaintiff  had  been 
and  was,  by  means  of  the  premises,  still  wholly  unemployed. 

On  the  8th  instant,  an  order  was  made  by  Coltman,  J.,  to  strike  out 
so  much  of  the  first  count  as  referred  to  the  first  breach,  at  the  plaintiff's 
cost,  on  the  ground  that  that  part  of  the  first  count,  and  the  second  count, 
were  for  the  same  subject-matter  of  complaint,  and  that  joining  them 
was  therefore  in  violation  of  the  5th  rule  of  Hilary  term,  4  W.  4. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind  that 
order ;  against  which, 

Peterson  now  showed  cause.  The  first  count  was  upon  an  agreement 
by  which  the  defendant  undertook  to  receive  the  plaintiff  into  his  service 
for  six  months,  and,  at  the  expiration  of  that  time,  to  enter  into  a  further 
agreement  with  the  plaintiff,  for  a  further  engagement  for  two  years, 
upon  certain  terms ;  and  the  first  breach  is,  that  the  defendant  refused 
to  enter  into  such  further  agreement,  and  the  second,  for  refusing  to 
pay  a  certain  stipulated  per  centage  upon  profits.  The  second  count  \s 
founded  upon  the  same  agreement,  treating  it  as  executed.  [  Cresswell, 
J.  The  second  count  is  for  breaking  the  agreement,  which  the  first 
count  charges  the  defendant  with  having  refused  to  enter  into.]  Pre- 
cisely so.  It  is  not  necessaiy  that  the  violation  of  the  rule  should  be 
apparent  on  the  face  of  the  counts :  per  Coleridge,  mDewar  v.  Swabeyj 
♦4921  ^^  ^^'  ^  ^'^^^y  1  ^^^®  *  ^-  396.  [Cresswell,  J.  •It  must 
appear  on  the  face  of  the  counts,  that  the  same  subject-matter 
of  complaint  may  be  established  under  each.  Here,  the  evidence  that 
proved  the  second  count,  would  not  sustain  the  first  breach  in  the  first 
count.]  In  Macnamara,  on  Double  Pleading,  p.  17,  it  is  said,  that  *•*'  though 
the  chief  criterion  is  as  to  whether  the  counts  are  different  onthefaceof 
themj  it  is  not  the  only  criterion ;  and  the  hew  rules  expressly  permit  the 
party  applying  to  stufffest  to  the  judge  that  they  are  founded  on  the  same 
cause  of  action,  when  they  are  used  in  apparent  violation.  Where  the  ques- 
tion is  doubtful,  it  seems  they  are  considered  in  '  apparent'  violation,  and 
terms  are  imposed."  In  James  v.  Bourne,  4  N.  C.  420,  6  Scott,  281, 6 
Dowl.  P.  C.  603, — which  may  probably  be  relied  on  for  the  plaintiff, — ^there 
were  two  distinct  contracts :  the  first,  a  contract  for  the  conveyance  of  the 
goods  from  the  port  of  loading  to  the  port  of  discharge  ;  the  second,  a 
contract  to  take  care  of  the  same  goods  at  the  wharf  where  they  should 
be  landed,  and  to  convey  them  to  the  plaintiff's  place  of  business.(a) 

Lushy  in  support  of  the  rule.  The  second  count  clearly  isliot  founded 
upon  the  same  contract  as  the  first.  It  would  be  somewhat  singular  to 
hold  them  to  be  identical,  seeing  that  a  plea  that  would  be  an  answer 
to  the  first  count,  would  prove  the  second.  James  v.  Bourne,  underwent 
very  considerable  discussion  ;  and  is  distinctly  in  the  plaintiff's  favour. 
TiNDAL,  C.  J.,  there  said:    "Undoubtedly,  if  the  words  of  the  fifth 

(o)  See  Mailkew9onv.  Say,  16  M.&.  W.  329. 
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mle  be  taken  in  their  more  general  sense,  the  introduction  of  the  second 
count  here  would  be  a  violation  of  it :  the  svbject-matter  of  complaint^  viz. 
the  loss  of  the  goods,  being  the  same  in  both  counts.  But,  construing 
*the  rule  by  the  examples  that  are  given,  I  think  it  is  perfectly  rn^ACkO 
clear,  that,  if  the  two  counts  disclose  several  and  distinct  contractSy  ^  ^ 
%the  rule  will  not  be  violated  by  suffering  them  to  remain."  [Cresswell, 
J«  There,  a  question  arose,  whether  the  course  of  dealing  did  not  give 
rise  to  a  second  implied  contract :  it  was  very  like  the  example  given,  of 
freight  upon  a  charter-party  and  freight  pro  rata  itineris.']  In  Gilbert 
Y.  ITaleSj  2  D.  &  L.  227,  the  declaration  contained  twenty-five  counts : 
the  first  fifteen  were  on  bills  of  exchange  drawn  at  Paris ;  the  next  five, 
which  related  to  the  same  bills,  were  special  counts  founded  on  the  law 
of  France;  and  the  last  five  were  on  a  special  agreement  to  pay  the  bills, 
in  consideration  of  the  plaintiff's  procuring  their  discount:  and  the 
court  refused  to  strike  out  the  last  set  of  counts,  as  being  in  apparent 
violation  of  the  rule.  In  support  of  the  application,  it  was  suggested 
that  the  true  test  is,  to  consider  whether  the  plaintiff  could  recover  under 
the  last  set  of  counts,  any  damage  to  which  he  would  not  be  entitled 
under  the  other  counts.  But  Pollock,  C.  B.,  said:  '^I  do  not  think  that 
the  true  criterion  in  these  cases,  is  that  suggested  by  the  defendant's 
counsel.  In  the  example  given  in  the  rule  of  court,  freight  on  a  charter- 
party  is  allowed  to  be  joined  with  a  count  for  freight  pro  rata  itineris, 
and  such  two  counts  might  fairly  be  joined  with  a  third,  on  a  special 
agreement  to  pay  for  the  goods  carried.  Each  of  these  counts  would 
require  different  pleadings,  and  different  evidence  to  support  it.  So,  in 
the  present  case,  the  three  sets  of  counts  are  founded  on  separate  and 
distinct  rights ;  the  first,  on  the  lez  mercatoria ;  the  second,  on  the  law 
of  France;  and  the  third,  on  the  special  agreement."  So,  in  Cahoon 
T.  Burfordy  18  M.  &  W.  136,  2  D.  &  L.  234,  a  *count  for  money 
had  and  received  was  allowed,  with  a  special  count  for  the  ^ 
breach  of  warranty  of  a  hor«e, — the  breach  alleged  being,  that  "the 
horse  became  and  was  of  no  value  to  the  plaintiff,  and  that  the  plaintiff 
had  been  put  to  expense  in  and  about  the  feeding,  keeping,  and  taking 
care  of  the  said  horse,  and  returning  the  same  to  the  defendant." 
Alderson,  B.,  said  :  "  The  question  is,  does  it  appear  on  the  face  of  the 
second  county  that  it  is  for  the  same  cause  of  action  as  the  first  ?  It 
certainly  does  not ;  and  it  is  plain  that  the  two  counts  are  not  in  respect 
of  the  same  cause  of  action  ;  since  the  first  is  for  the  recovery  of  damages 
for  the  breach  of  a  warranty  of  a  horse ;  but  the  second  is,  to  recover 
money  paid  to  the  defendant  on  the  ground  that  it  was  paid  on  a  con- 
sideration which  has  failed.  That  count  is  for  the  price  of  the  horse  ; 
whereas,  the  preceding  count  is  for  unascertained  damages,  the  true 
measure  of  which  may,  in  some  degree,  be  the  price  of  the  horse."  To 
disallow  these  two  counts,  would  be  to  go  much  further  than  any  case 
has  yet  gone. 
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Maule,  J.  It  seems  to  me  that  the  order  of  my  brother  Coltman 
was  perfectly  right.  If  the  plaintiff  is  thereby  placed  in  a  situation  of 
difficulty,  it  will  be  a  case  for  amendment  under  the  statute  3  &  4  W. 
4,  c.  42,  s.  23. 

Cresswell,  J.  I  think  we  cannot  help  seeing  that  the  object  of 
introducing  two  counts,  was,  to  avoid  the  difficulty  of  describing  the 
legal  effect  of  the  agreement. 

V.  Williams,  J.     I  am  of  the  same  opinion.     This  is  very  like  the 
^  -  Q --  case  of  an  instrument  which,  before  the  *recent  8tatute,(a)  might  be 
^  either  an  agreement  or  a  lease.     In  such  a  case,  it  could  not 
be  allowed  that  the  instrument  should  be  described  in  both  ways. 

Rule  discharged. 

(a)  7  &  8  Vict.  c.  76,  8.  4.    Et  vide  8  &  9  Vict.  c.  106,  s.  3. 


HODGE  t?.  CHURCHWARD.    Jan.  18. 

The  venue  in  an  action  of  slander  cannot  be  changed  on  tpeeial  groanda  until  after  iasoe  joined. 

This  was  an  action  upon  the  case  for  slander.  The  defendant  pleaded, 
— first,  not  guilty, — secondly,  a  justification,  alleging  the  words  spoken 
to  be  true. 

Gheenwoodj — issue  not  having  been  joined, — moved  for  a  rule  nisi  to 
change  the  venue  from  London  to  Devonshire,  upon  an  affidavit  stating 
that  nearly  all  the  witnesses  on  both  sides  were  resident  in  Devonshire, 
and  that  the  expense  of  the  trial  would  be  greatly  enhanced  if  it  took 
place  in  London.  He  referred  to  Bowler  v.  Collisj  4  M.  &  W.  631,  S. 
C,  7  Dowl.  P.  C.  56,(a)  where  it  was  held,  that,  although  the  general 
rule  is,  that  a  motion  to  change  the  venue  on  special  grounds  cannot  be 
made  until  after  issue  joined,  yet,  if  the  pleadings  and  facts  of  the  case 
are  such  that  the  court  cannot  fail  to  see  what  the  issues  joined  must  be 
(as,  where  in  assumpsit  for  goods  sold  and  delivered,  the  pleajs  weje,  non 
assumpsit,  and  payment),  the  application  may  be  granted  before  issue 
joined :  and  he  submitted  that  here  the  court  could  not  fail,  on  looking 
MQf)1  ^^  *^^^  pleadings  annexed  to  the  affidavit,  to  see  what  the  issues 
to  be  tried  necessarily  must  be.(6) 

Wilde,  C.  J.  The  rule  is  thus  laid  down  by  Bayley,  B.,  in  Catterill 
V.  DixoUy  4  M.  &  W.  661.  Where  the  application  to  change  the  venue 
is  made  upon  the  ordinary  affidavit  of  the  cause  of  action  arising  in  the 
county  of  A.,  and  not  elsewhere,  it  should  be  made  before  plea  pleaded. 
But,  where  the  application  is  made  to  change  the  venue  on  $peeidl 

(a)  Per  nom.  Dowler  v.  Caller. 

\p)  Greenwood  had.  on  a  former  day,  sought  to  obtain  a  rule  without  relying  on  the  tpeeial 
circumstances ;  but  he  was  met  by  the  objection  that  the  defendant  had  obtained  two  orders 
fox  time  to  plead,  and  therefore  was  bound  to  move  on  special  grounds. 


5  Manning,  Granger,  &  Scott.  496 

groands,  it  ought  to  be  made  after  plea  pleaded  ;  because,  until  then,  it 
cannot  be  known  what  issue  is  to  be  tried.  The  rule  is  evidently  founded 
in  good  sense ;  for,  how  can  the  defendant  undertake  to  inform  the  court 
who  the  witnesses  will  be,  and  where  they  reside,  until  it  is  first  ascertained 
what  the  issues  are :  or  how,  if  such  speculative  information  be  given,  can 
the  court  act  upon  it  ?    The  motion  is  premature. 

The  rest  of  the  court  concurring,  Rule  refused. 


Ex  parte  CARR.     Jan.  17. 

in  die  case  of  tn  acknowledgment  %o  har  dower,  under  the  3  &.  4  VV.  4,  c.  74,  8.  77,  the  affi- 
davit  of  Terification  and  notarial  certificate  may  be  upon  paper. 

A  COMMISSION  had  issued  out  of  this  court  for  the  purpose  of  taking 
the  acknowledgment  of  a  married  woman  at  Toronto,  in  Upper  Canada, 
in  •order  to  bar  her  dower.  The  acknowledgment  was  duly  r^^nir 
taken :  but,  the  affidavit  of  verification  and  the  notarial  certifi-  ^ 
cate  being  on  papery  instead  of  parchment^  the  officer  objected  to  file 
them. 

BaU  now  moved  that  the  documents  might  be  allowed  to  be  filed. 
There  is  nothing  in  the  statute  (a),  or  in  any  rule  of  court  founded 
thereon,  that  makes  it  necessary  for  the  affidavit  to  be  on  parchment. 
The  officer,  in  refusing  to  receive  this  affidavit  and  certificate,  acted  upon 
a  rule  of  Hilary  term,  14  G.  8,  which  applied  to  recoveries.  But  it  is 
submitted  that  an  acknowledgment  for  the  purpose  of  barring  dower 
under  this  statute,  stands  upon  a  very  different  footing  from  a  recovery, 
which  forms  part  of  the  muniments  of  title.  [Maule,  J.  In  the  case 
of  a  recovery,  the  documents  were  required  to  be  written  upon  parch- 
ment, because  they  might  be  wanted  after  the  lapse  of  many  years. 
Here,  however,  the  affidavit  cannot  be  required  beyond  the  life  of  the 
woman.]     Besides,  recoveries  are  in  the  nature  of  judgments. 

WiLDB,  C.  J.  The  record  of  the  transaction  is  the  certificate  of  the 
acknowledgment,  and  that  is  upon  parchment.  The  affidavit  of  the 
due  taking  of  the  acknowledgment,  and  the  notarial  certificate,  are 
required  by  the  court,  to  satisfy  them  that  the  acknowledgment  has  been 
duly  taken.  The  affidavit  being  no  part  of  the  record,  I  do  not  see  why 
it  may  not  be  upon  paper.  This  being  merely  an  acknowledgment  taken 
to  bar  the  party's  right  to  dower,  the  reason  for  requiring  parchment  to 
be  used  does  not  apply,  even  if  it  were  necessary  in  the  case  of  an 
acknowledgment  for  the  purpose  of  passing  the  fee. 

•The  rest  of  the  court  concurring.  Rule  accordingly. 
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The  time  for  returning  the  commission  expired  on  the  14th  instant. 
The  documents  had  been  presented  to  the  officer  on  the  12th. 

(a)  3  &.  4  W.  4.  c.  74,  a.  85. 

VOL.  v.— 40  2D 
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Ball  now  prayed  that  the  time  might  be  enlarged  until  the  1st  of 
February. 

Per  Curiam,     Be  it  so. 


Ex  parte  MARY  FRANCIS.     Jan.  24. 

In  the  certificate  of  an  acknowledgment  under  the  3  &  4  W.  4,  c.  74,  s.  84  the  party  wv 
described  as  *'  Mary,  the  reputed  wife  of  A.  B.,  otherwise  Mary  S.,  spinster."  She  was  nm- 
ilarly  described  in  the  affidavit  of  verification,  and  in  the  deed  itself. 

The  court  oliowed  the  documents  to  be  received  ond  filed. 

The  certificate  of  an  acknowledgment  under  the  S  &  4  W.  4,  c.  74,  s, 
84,  described  the  party  as  "  Mary,  the  reputed  wife  of  John  Francis, 
otherwise  Mary  Wilson,  spinster."  She  was  similarly  described  in  the 
affidavit  of  verification,  and  also  in  the  deed. 

The  officer  having  declined  to  register  the  certificate  and  affidavit, 
without  the  order  of  the  court, 

Prideaux  submitted,  that  the  mere  suggestion  of  a  doubt  as  to  the 
validity  of  the  marriage,  was  no  substantial  ground  for  the  officer's 
refusal  to  receive  and  file  the  documents(a) ;  and  that,  as  the  description 
*4QQ1  ^^  ^^^^  certificate  and  affidavit  corresponded  with  that  contained 


*499] 


in  the  deed, — which  was  executed  by  the  party  aa  a  married 


woman,  —  there  was  in  truth  no  departure  from  any  of  the  prescribed 
forms,  but,  at  the  most,  only  a  redundancy  of  description. 

Wilde,  C.  J.     I  see  no  reason  why  the  documents  should  not  be  filed. 

The  rest  of  the  court  concurring.  Fiat. 

(o)  The  duty  of  the  officer  is  defined  by  s.  85,  which  enacts,  '*  thot  every  such  certificate  as 
aforesaid  (s.  84. >  of  the  taking  of  an  acknowledgment  6y  a  married  iMnmrn,  ot  any  such  deed  as 
aforesaid  (s.  77),  together  with  an  affidavit  by  some  person  verifying  the  same  and  the  signa- 
ture thereof  by  the  party  by  whom  the  same  shall  purport  to  be  signed,  shall  be  lodged  with 
aome  officer  of  the  court  of  Common  Pleas  at  Westminster,  to  be  appointed  as  hereinafter  (a. 
89,)  mentioned ;  and  such  officer  shall  examine  the  certificate,  and  see  that  it  is  duly  signed, 
either  by  some  judge  or  master  in  Chancery  or  l^y  two  commissioners  appointed  pursuant  u? 
this  act,  and  duly  verified  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains  such  state- 
ment of  particulars  as  to  the  consent  of  the  married  woman,  as  shall  from  time  to  time  be  re- 
quired in  that  behalf;  and,  if  all  the  requisites  in  this  act  in  regard  to  the  )^rtificate  shaU  have 
been  complied  with,  then  such  officer  shall  cause  the  said  certificate,  and  the  affidavit,  to  ba 
filed  of  record  in  the  said  court  of  Common  Pleas." 


Ex  parte  BETTY  HUTCHINSON.    Jan.  27. 

A  statement  in  the  affidavit  of  verification  of  an  acknowledgment  under  the  3  &.  4  W.4,  e.  74, 
that  it  was  taken  "  at  Madeira,"  is  sufficiently  precise. 

The  court  received  an  affidavit  sworn  before  the  British  consul  in  the  island  of  Maderia,  the 
jurat  describing  him  as  being  authorised  by  the  laws  of  the  island  to  adminiater  oatlia 
there ;  and  the  affidavit  being  accompanied  by  a  notarial  certificate  to  the  same  effect. 

A  SPECIAL  commission  had  been  directed  to  three  merchants  residing 
in  the  island  of  Madeira,  for  the  purpose  of  taking  the  acknowledgment 
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of  Mrs.  Betty  Hutchinson,  of  a  deed  disposing  of  her  interest  in  certain 
property,  under  the  3  4;  4  W.  4,  c.  74,  s,  83. 

*The  oflScer  had  objected  to  file  the  documents,  on  the  ground  rn^fLQQ 
that  the  affidavit  verifying  the  acknowledgment,  omitted  to  state 
in  what  part  of  the  island  the  acknowledgment  was  taken ;  and  also  on 
the  ground  that  it  was  sworn  before  the  British  consul. 

The  jurat  was  as  follows: — "  Sworn,  in  the  island  of  Madeira,  on  the 
27th  day  of  November,  in  the  year  of  our  Lord,  1847,  before  me,  George 
Stoddart,  Her  Majesty's  consul,  and  authorised  by  the  laws  of  the  island 
of  Madeira  to  administer  oaths  in  the  island  of  Madeira."  At  the  foot 
of  the  affidavit  was  a  notarial  certificate,  as  follows : — "  I,  Servulo  Souzao 
Prommond,  notary  public,  &c.,  at  Madeira,  certify  that  Her  Britannic 
Majesty's  consul,  as  such,  is  entitled  to  administer  oaths  in  the  island  of 
Madeira." 

Cole  now  moved  that  the  officer  might  be  directed  to  receive  and  file 
the  certificate  and  affidavit.  The  case  of  In  re  ShuffleboUamj  6  Scott, 
898,  affords  an  answer  to  the  first  objection :  an  affidavit  stating  that 
the  acknowledgment  was  taken  "in  Philadelphia,"  was  there  held  to  be 
Bofiicient.  [Maule,  J.  Here,  the  acknowledgment  is  stated  to  have 
been  taken  "  at  Madeira."  I  think  that  will  do.  The  court  will  not 
take  notice  of  the  size  or  of  the  divisions  of  the  island.]  The  rules  of 
court  of  Michaelmas  term,  4  W.  4,  are  confined  to  acknowledgments 
taken  in  this  country.  With  respect  to  acknowledgments  taken  abroad, 
the  officer  seems  to  have  adopted  the  practice  which  prevailed  in  this 
court  as  to  common  recoveries,  under  the  rule  of  Hilary  term,  14  G.  3, 
which  provided,  "  that,  if  the  party  or  parties  shall  be  in  Ireland,  or  in 
any  other  part  or  parts  beyond  the  seas,  then  the  affidavit  or  affidavits 
shall  be  made  by  one  of  the  commissioners  who  hath  taken  the  acknow- 
ledgment of  the  warrant  or  warrants  of  attorney,  and  shall  *be 
sworn  either  before  some  person  duly  authorised  to  take  affidavits  ^ 
in  this  court,  or  before  some  magistrate  of  the  place  where  such  acknow- 
ledgment shall  be  taken,  having  authority  to  administer  an  oath,  and  in 
the  presence  of  a  public  notary;  which  notary  shall  also  certify  in 
writing,  under  his  hand  and  seal,  as  well  the  due  administering  of  this 
oath,  as  also  the  name,  signature,  and  office  of  the  magistrate  adminis- 
tering the  same."  The  cases  of  Hz  parte  Hutchinson^  4  Bingh.  606 ; 
1  M.  &  P.  559,  and  In  re  Eady,  6  Dowl.  P.  C.  615,  were  referred  to 
by  the  officer,  as  showing  that  British  consuls  at  foreign  ports,  are  not, 
as  such,  authorised  by  the  statute  6  G.  4,  c.  87,  s.  20,  to  administer 
oaths  in  cases  of  this  sort.  But,  in  subsequent  cases,  affidavits  have 
been  received,  sworn  before  a  British  consul,  with  proper  explanation : 
as  in  Ex  parte  Davy,  2  M.  &  G.  424,  where  an  affidavit  sworn  before 
the  British  consul  at  St.  Petersburgh  was  held  sufficient ;  it  having  been 
stated  in  a  notarial  certificate,  made  in  a  former  case,  that  the  laws  of 
Russia  do  not  grant  authority  to  any  magistrate  to  administer  oaths  to 
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any  person  whatsoever.  [Maule,  J.  Have  you  any  affidavit  that  the 
British  consul  at  Madeira  has,  as  such,  authority  by  the  laws  of  the 
island  to  administer  oaths  ?]  It  is  submitted  that  the  notarial  certificate 
that  he  has  such  authority,  is  sufficient. 

Wilde,  C.  J.  It  seems  to  me  that  the  notarial  certificate  that  Her 
Britannic  Majesty's  consul  at  Madeira,  as  such,  has  authority  to  administer 
oaths  in  the  island,  coupled  with  the  statement  in  the  jurat  to  the  same 
effect,  is  enough ;  and  therefore  that  the  certificate  and  affidavit  may  be 
filed. 

The  rest  of  the  court  concurring,  Rule  granted. 


*502]         *GILBERTSON  v.  RICHARDSON.     Jan.  29. 

A. '8  carriage  was  driven  against  the  wheel  of  B.'s  chaise  :  the  collision  threw  a  person  who 
was  in  the  chaise  upon  the  dashing-board ;  the  dashing-board  fell  on  the  back  of  the  boTM, 
and  caused  him  to  kick,  and  thereby  the  chaise  was  injured  t-^Held,  that  B.  was  entitled 
to  recover  in  trespasi  against  A.  damages  commensurate  with  the  whole  of  the  injaxy 
sustained. 

This  was  an  action  of  trespass.  The  declaration  stated  that  the  plain- 
tifi",  before  and  at  the  time  of  the  committing  of  the  trespass  thereinafter 
mentioned,  to  wit,  on  the  22d  of  June,  1847,  was  lawfully  possessed  of 
a  certain  carriage,  to  wit,  a  chaise,  of  great  value,  to  wit,  of  the  value 
of  50/.,  and  of  a  certain  horse  then  drawing  the  same,  in  which  chaise 
the  plaintiff*  was  then  riding  in  and  along  a  certain  public  and  common 
highway,  and  that  the  defendant  was  then  riding  in  a  certain  other 
carriage,  to  wit,  a  chaise,  then  drawn  by  a  certain  other  horse, — which 
last-mentioned  chaise  and  horse  were  then  under  the  care  and  manage- 
ment of  the  defendant, — ^in  and  along  the  said  highway ;  and  that  there- 
upon the  defendant,  then,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  &c.,  drove  the  said  chaise,  so  then  under  his  care  and 
management,  with  great  force  and  violence,  upon  and  against  the  said 
chaise  of  the  plaintiff,  and  thereby  then  greatly  crushed,  broke  to  pieces, 
and  damaged  the  said  chaise  of  the  plaintiff,  and  the  said  chaise  of  the 
plaintiff  thereby  then  became  and  was  rendered  of  little  or  no  use  or 
value  to  the  plaintiff,  and  the  plaintiff  was  thereby  then  subjected  to, 
and  incurred,  a  great  expense,  to  wit,  40/.,  in  repairing  the  said 
chaise,  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Coltman,  J.,  at  the  second  sitting  in  Lon- 
don in  the  present  term.  The  facts  were  as  follows: — the  plaintiff 
was  riding  with  a  friend  along  Oxford  Street,  in  a  chaise  drawn  by  a 
high-spirited  horse.  One  of  the  traces  getting  accidently  over  the 
^  •shaft,  the   plaintiff  alighted  for  the   purpose  of  adjusting  it. 

J  While  so  doing,  the  defendant  drove  his  carriage  against  the  wheel 
of  the  plaintiff's  chaise,  and,  by  the  shock,  the  plaintiff's  friend  was 
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thrown  off  the  seat  on  to  the  dashing-board ;  the  dashing-board  falling 
upon  the  back  of  the  horse,  caused  it  to  kick,  whereby  the  plaintiff's 
chaise  was  damaged  to  the  amount  of  ISL 

On  the  part  of  the  defendant,  it  was  submitted  that  trespass  was  not 
the  proper  form  of  action,  the  injury  being  consequential,  and  not 
directly  and  immediately  resulting  from  the  ace  of  the  defendant. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  injury  of 
which  the  plaintiff  complained,  was  occasioned  by  the  wilful,  or  by 
negligent  conduct  of  the  defendant ;  in  either  of  which  cases  he  directed 
them  to  find  for  the  plaintiff. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  132., 

Sffles,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
Under  this  form  of  declaration,  the  plaintiff  is  only  entitled  to  recover 
such  damages  as  were  the  immediate  and  necessary  result  of  the  alleged 
wrongful  act  of  the  defendant.  The  defendant  is  not  to  be  charged  with 
the  consequences  arising  from  the  vicious  or  unruly  temper  of  th€ 
plaintiff's  horse.  [Maule,  J.  The  act  of  the  defendant  caused  the 
dashing-board  to  fall  upon  the  plaintiff's  horse;  and  the  effect  was,  to 
indnce  that  which  such  a  horse  might  be  expected  tp  do.  Cresswell, 
J.  Suppose  a  man  whips  a  carriage-horse,  and  causes  him  to  start  and 
throw  the  coachman  from  the  driving-seat,  and  the  horse  runs  away  and 
breaks  the  carriage  to  pieces, — ^would  not  trespass  lie  ?]  It  is  submitted 
that  it  would  not :  but  that  the  appropriate  remedy  would  be,  case  for 
the  consequential  damage.  Damages  ^that  are  consequential  upon  an 
act  *of  trespass,  form  the  proper  subject  of  an  action  upon  the  r^^^j^ 
case :  ScoU  v.  Shepherd,  Sir  W.  Blac.  892.  L  ^^^ 

Maulb,  J.  (b)  K  you  have  no  more  apposite  authority  to  cite  than 
Scott  V.  Shepherdj — which  was  a  totally  different  case, — ^you  have  shown 
nothing  to  entitle  you  to  a  rule.  It  is  quite  clear  that  the  plaintiff  had 
a  right  to  bring  trespass  against  the  defendant  for  striking  his  wheel. 
The  whole  injury  was  immediately  consequent  upon  that  act,  and 
therefore  is  properly  the  subject  of  an  action  of  trespass.  The  direction 
was  quite  right. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  WiLOB,  C.  J.,  was  absent,  on  account  of  indisposition. 


FINNEY  V.  TOOTELL.    Jan.  28. 

In  an  action  by  S.  F.,  a  coal -merchant,  against  hie  clerk,  to  recover  the  amount  of  money  re- 
ceived  and  not  accounted  for,  the  plaintifT  having  proved  an  admission  by  the  defendant  on 
the  15th  of  August,  that  a  sum  of  12Z.  was  due,  the  latter  offered  in  evidence  an  unstamped 
receipt,  of  a  subsequent  date,  for  a  larger  amount.  This  being  rejected,  the  defendant  gave 
in  evidence  a  memorandum  on  the  back  of  the  same  paper,  written  and  signed  by  the  plain- 
tiff, as  follows :— "  Balanced  up  to  this  day,  as  per  cash-book.    S.  F.,  19  Nov."  : — 

HieU,  that  this  inemorandum  did  not  require  a  receipt  stamp,  and  was  properly  admitted,  with- 
out producing,  and  without  notice  to  produce,  the  cash-book  to  which  it  referred,  which  was 
in  the  plaintiff's  possession. 

2d2 
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Debt,  for  money  had  and  received,  and  for  money  due  upon  an  accoant 
stated.     Pleas,  never  indebted,  payment,  and  set-off. 

The  cause  was  tried  before  Maule,  J.,  ]it  the  first  sitting  at  West- 
minster in  Easter  term,  1847.  The  action  was  brought  by  the  plaintiff, 
a  coal-merchant,  against  his  clerk,  to  recover  moneys  which  it  was 
^-^-,  alleged  the  •latter  had  received  from  customers,  and  had  not 
-^  accounted  for.  On  the  part  of  the  plaintiff,  a  document,  dated 
the  15th  of  August,  1845,  was  put  in,  which  amounted  to  an  acknow- 
ledgment by  the  defendant,  that  12L  7«.  2d.  was  then  due  from  him  to 
the  plaintiff:  and  evidence  was  given  whence  the  jury  might  infer  that 
the  defendant  had  received  other  money  about  the  same  time,  to  the 
amount  of  about  20/. 

On  the  part  of  the  defendant,  a  paper  was  offered  in  evidence  contain- 
ing on  one  side  of  it,  words  amounting  to  a  receipt  for  182.  This  memo- 
randum was  dated  the  14th  of  November,  1845. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  this  paper  was 
inadmissible,  for  want  of  a  stamp :  and  the  objection  was  acquiesced  in. 

The  defendant's  counsel  then  tendered  an  indorsement  on  the  same 
paper,  also  unstamped,  containing  these  words  in  the  plaintiff's  hand- 
writing : — *' Balanced  up  to  this  day,  as  per  cash-book.  S.  F.,  19  Nov." 
(1845). 

This  was  also  objected  to,  on  the  ground  that  it  operated  as  a  receipt 
in  full  of  all  demands,  and  therefore  should  have  had  a  10«.  receipt 
stamp,  under  the  55  G.  8,  c.  184,'  Sched.  Part  I.  title  Receipt.{a)  It  was 
*f^(\fn  ^^^^^^  objected  that  the  indorsement  could  not  be  •looked  at 
•J  without  also  reading  what  was  on  the  face  of  the  paper :  and  that, 
at  all  events,  to  make  it  evidence,  the  cash-book  (which  was  in  the  plain- 
tiff's possession,  but  the  entries  in  which  were  made  by  the  defendant),  to 
which  it  referred,  should  be  produced.  The  plaintiff  had  had  no  notice 
to  produce  this  book. 

The  learned  judge  overruled  the  objection,  and  left  the  case  to  the  jury, 
who  returned  a  verdict  for  the  defendant. 

Kennedy y  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  memorandum  of  the  19th  of  November,  1845,  beiDg 
unstamped,  was  improperly  received ;  and  also  on  the  ground,  that,  even 
if  that  document  was  properly  admitted,  the  verdict  was  not  warranted 
by  the  evidence. 

Joyce  now  showed  cause.     The  document  in  question  required  no 

(a)  Which  provides,  that  "  any  receipt  or  discharge,  note,  ineinoninduin,or  writing  wbste?pr. 
given  to  any  person  for  or  upon  the  payment  of  money,  which  shall  contain,  import,  or  signify 
any  general  acknowledgment  of  any  debt,  account,  claim,  or  demand,  dec.,  whereof  the  amount 
shall  not  be  therein  specified,  having  been  paid,  settled,  halanetd,  or  otherwise  discharged  or 
satisfied,  or  whereby  any  sum  of  money  therein  mentioned  shall  be  acknowledged  to  be  received 
in  full,  or  in  discharge  or  satisfaction  of  any  such  debt,  account,  claim,  or  demand,  dtc.,  snd 
whether  the  same  shall  be  signed  or  not  with  the  name  of  any  person,  shall  be  deemed  to 
be  a  receipt  for  the  sum  of  1000/.  or  upwards,  and  shall  be  charged  with  the  duty  of  \0f" 
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Btamp.  It  was  not  a  receipt  or  acknowledgment  for  the  payment  of 
money:  it  was  a  sort  of  acknowledgment  that  the  defendant  had  duly 
accounted  with  the  plaintiff  for  all  money  received  on  his  account  up  to  a 
certain  day.  [  Cresswell,  J.  It  does  not  show  any  receipt  of  money 
by  the  person  signing  it.  On  the  contrary,  he  may,  on  that  very  occa- 
sion, have  paid  money.]  An  admission  of  payment  made  on  an  account- 
current,  requires  no  stamp :  Clark  v.  Hougham^  2  B.  &  C.  149,  8  D.  A; 
R.  322.  So,  in  Wellard  v.  MoMy  1  Bingh.  134,  7  J.  B.  Moore,  503,  a 
memorandum  at  the  foot  of  an  account,  admitting  its  correctness,  was 
received  without  a  stamp.  With  regard  to  the  objection  that  the  defend- 
ant did  not  produce  or  call  for  the  cash-book, — ^it  is  to  be  observed  that 
it  is  the  plaintiff's  own  book,  and  that,  if  there  was  anything  in  it  to 
explain  *the  transaction,  or  to  show  that  the  plaintiff's  admission  r*cQ«T 
had  reference  to  anything  else,  it  was  clearly  the  plaintiff's  duty  *- 
to  produce  it.  Whatever  is  said  by  a  party  to  the  suit,  is  evidence  against 
him.(a)  The  memorandum  amounts  to  an  assertion,  that,  up  to  the  day 
named,  all  is  concluded  between  the  parties,  and  that  the  cash-book  is 
corroborative  evidence  of  such  assertion. 

Kennedy^  in  support  of  the  rule.  The  plaintiff  having  proved  an 
admission  to  the  extent  of  12/.  7^.  2c?.,  the  defendant  tendered  an 
unstamped  receipt  for  18Z.,  which,  being  objected  to,  he  withdrew  it,  and 
then  relied  on  the  memorandum  on  the  back,  which,  if  it  amounted  to 
anything,  was  a  receipt  in  full  of  all  demands,  —  an  admission  of  a  final 
settlement  of  accounts  between  the  parties.  It  was  tendered  as  evidence 
of  a  payment.  [Wilde,  C.  J.  A  payment  by  whom  ?]  A  payment  by 
the  defendant  to  the  plaintiff,  of  the  balance  then  due.  If  the  document 
was  not  a  receipt,  there  was  no  evidence  to  go  to  the  jury,  either  of  pay- 
ment or  set-off.  The  word  "balanced"  clearly  had  reference  to  what 
was  on  the  face  of  the  paper ;  and,  if  the  one  was  inadmissible,  equally 
BO  was  the  other.  [V.  Williams,  J.  If  your  suggestion  be  correct,  it 
seems  odd  that  the  two  documents  were  not  contemporaneou8.(i)]  At  all 
events,  the  memorandum  ought  not  to  have  been  ^admitted,  with-  p^^/x« 
out  the  cash-book,  (<?)  to  which  it  referred,  or  secondary  evidence  '■ 
of  it.  Standing  alone,  it  does  not  appear  to  be  at  all  relevant  to  the 
cause.  [Maule,  J.  A  statement  made  by  a  party  to  a  cause,  which 
may  he  relevant  to  the  cause,  is  always  evidence  against  him.]  The 
learned  judge  should  have  told  the  jury  that  there  was  no  evidence.  He 
certainly  did  tell  them  that  there  was  very  little  evidence. 

(a)  The  production  of  the  books  would  have  aflbrded  a  distinct  answer  to  the  plaintiff's  case, 
if  ihe  sum  sought  to  be  recovered  in  this  action  was  included  in  the  account.  Its  production 
would  have  been  equally  important  to  the  plaintiff*  if  that  sum  was  nM  covered  by  the  account ; 
but  the  defendant  knew  of  the  existence  of  the  memorandum  and  the  use  which  he  meant  to 
make  of  it,  whilst  the  plaintiff  might  not  be  awar^  of  either. 

(6)  Where  the  two  sides  of  an  account  balance  each  other  on  a  particular  day,  an  acknow* 
ledgment  of  that  balance  made  on  a  subsequent  day,  would,  in  the  ordinary  course  of  basi 
ness,  be  drawn  down  to  the  latter  day,  no  other  transactions  having  intervened. 

(c)  Phillippe  oo  Evidence,  9th  edit.  p.  229. 
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Wilde,  C.  J.  I  am  of  opinion  that  this  rale  should  be  discharged. 
The  first  objection  is,  that  a  certain  document,  which  was  produced  at 
the  trial,  required  a  stamp.  This,  I  think,  is  founded  upon  a  misappre- 
hension of  the  statute.  The  part  of  the  statute  55  G.  3,  c.  184,  which 
is  relied  on,  is,  the  schedule,  Part  I.  title  Receipt  (Here  his  lordship 
read  the  provision,  which  see  antS,  505,  n.)  There  is  nothing,  however, 
upon  the  face  of  this  paper,  to  show  that  it  was  given  for,  or  upon  the 
payment  of  money.  A  letter  from  a  merchant  to  his  correspondent  say- 
ing that  the  account  between  them  is  ''  balanced,  as  per  account-current 
annexed,''  clearly  would  not  be  within  the  act,  and  would  not  require  a 
stamp  to  make  it  admissible  in  evidence. 

It  is  then  insisted  that  it  was  not  shown  that  this  document  had  any 
necessary  reference  to  the  case,  and  therefore  that  it  was  improperly 
submitted  to  the  jury.     But,  when  two  persons  have  been  dealing  toge* 
ther,  any  document  that  has  relation  to  the  accounts  between  them,  is, 
primd  facie^  evidence.     If  it  were  susceptible  of  explanation,  it  was 
competent  to  either  party  to  explain  it,  or  to  show  that  it  had  relation 
to  something  else.     But  no  evidence  was  given  of  any  other  matter  to 
which  it  could  by  possibility  have  reference.    It  is  impossible  to  say  that 
♦'^AQl   ^^  ^*®  ^^^^  primd  fctciey  referable  to  the  accounts  •in  the  case: 
-I   and  I  think  it  was  admissible  absolutely.     The  plaintiff  proves  a 
receipt  of  money  by  the  defendant  on  his  account,  on  the  15th  of  August, 
at  which  time  there  is  a  statement  of  12Z.  7«.  2d.  being  due  from  the 
defendant ;  and  then  he  gives  evidence  to  show  a  probability  of  more 
money  having  been  received  by  the  defendant  since.    The  defendant,  in 
answer,  produces  a  paper,  signed  by  the  plaintiff,  which  contained  these 
words — '*  Balanced  up  to  this  day,  as  per  cash-book,  November  19. 
1845."     What  was  the  duty  of  the  plaintiff  when  he  had  given  such  a 
voucher  to  the  defendant?     The  cash-book  is  admitted  to  be  the  bool 
of  the  plaintiff.     The  course  of  entries  in  that  book  would  be  of  sums 
received  by  the  plaintiff  from  the  defendant.     It  is  quite  clear  the  par- 
ties came  to  a  settlement  up  to  the  19th  of  November.     ^^  Balanced"  is 
an  ambiguous  word :  it  is  sometimes  used  to  denote  an  ascertained  state 
of  accounts ;  but  more  often,  in  the  sense  of  all  being  cleared  off  and 
adjusted  between  the  parties.     It  was  the  province  of  the  jury  to  say  ip 
which  of  these  senses  the  word  was  to  be  taken  here.    And,  accordingly, 
the  learned  judge  left  it  to  them :  and  the  inference  they  drew  was,  that 
^'balanced''  meant  ''all  is  settled  and  adjusted  between  us."     I  seenc 
ground  for  saying  that  their  conclusion  was  wrong.     The  plaintiff  now 
contends  that  the  defendant  ought  to  have  produced  his,  the  plaintiff's, 
cash-book,  to  explain  the  memorandum.     If  the  cash-book  contained 
anything  to  negative  the  discharge  of  the  defendant,  it  is  fair  to  pre- 
sume that  the  plaintiff  would  have  produced  it. 

Crbsswbll,  J.     I  am  entu-ely  of  the  same  opinion.     It  is  impossible 
to  say  that  the  docimient  in  question  was  not  relevant.     There  was  no 
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evidence  to  show  that  the  parties  had  had  more  than  one  set  of  dealings 
*between  them,  or  that  there  was  any  other  account  to  which  the  r^ci  a 
memorandum  could  have  reference.  The  question  then  is,  whether 
it  could  be  read,  being  without  a  stamp.  It  clearly  had  no  connexion 
with  what  appeared  upon  the  face  of  the  paper.  And  it  is  equally  clear 
that  it  is  not  an  acknowledgment  of  money  received.  It  is  a  mere  state- 
ment that  the  accounts  between  the  parties  were  ascertained  and  balanced 
up  to  a  particular  day.  The  document  was  admissible  Then,  is  the 
verdict  against  evidence?  "Balanced"  may,  as  my  lord  has  observed, 
mean  '' stated  or  ascertained,"  or  it  may  mean  "adjusted  or  equalised." 
It  was  for  the  jury  to  say  which  was  the  sense  to  be  attributed  to  the 
word  in  this  case.  It  was  not  incumbent  on  the ,  defendant  to  produce 
or  to  call  for  the  plaintiff's  cash-book. 

Y.  Williams,  J.  I  am  of  the  same  opinion.  I  incline  to  agree  with 
Mr.  Kennedy,  that,  if  this  document  had  been  a  voucher  for  the  pay- 
ment of  money,  it  would  not  have  been  admissible  without  a  stamp.  But 
it  was  not  so  offered.  It  was  put  merely  as  an  admission  that  a  balance 
had  been  struck  between  iJie  parties ;  not  stating  which  way.  No  stamp, 
therefore,  was  requisite.  This  memorandum  was  not  connected  with  the 
writing  on  the  other  side  of  the  paper.  If  the  statement,  instead  of 
being  in  writing,  had  been  by  word  of  mouth,  it  clearly  would  have  been 
evidence,  without  the  production  of  the  plaintiff's  cash-book.  How  could 
it  be  the  less  admissible  because  it  was  in  writing  ?  I  think  the  jury 
were  well  warranted  in  coming  to  the  conclusion  they  did. 

Maule,  J.  I  retain  the  opinion  I  expressed  at  the  trial,  that  no 
stamp  was  necessary,  because  the  document  did  not  purport  to  be  a 
receipt  for  anything.  *It  is  a  meie  statement  that  the  account  r^ci-i 
is  balanced  to  a  certain  day ;  with  a  reference  to  a  book,  in  which 
the  account  between  the  parties  is  entered.  It  does  not  show  that  any 
money  was  paid,  or  by  whom  or  to  whom.  It  is  then  insisted  that  I 
onght  to  have  excluded  the  document,  because  it  was  not  necessarily 
^plicable  to  the  case.  If  that  be  a  ground  for  rejecting  evidence,  I 
think  it  might  safely  be  predicated  that  nine-tenths  of  the  evidence 
offered  in  every  case  ought  also  to  be  rejected.  The  substance  of  the 
memorandum  is,  that,  on  the  19th  of  November,  the  parties  agreed  that 
the  account  between  them  was  balanced.  It  is  quite  uncertain  upon  the 
face  of  it  whether  anything  is  due  from  the  one  to  the  other.  Upon 
that  state  of  things,  the  jury  were  bound  to  find  for  the  defendant.  If 
I  said  anything  at  the  trial  that  was  favourable  to  the  plaintiff's  case, 
the  jury  did  quite  right  to  disregard  it.  Rule  discharged. 
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In  re  MARY  ANN  WORTHINGTON.    Jan.  31. 

The  €oizrt  refused  to  direct  the  officer  to  receive  a  certificate  and  affidavit  of  an  acknowledf 
ment  under  the  3  &.  4  W.  4,  c.  74, — the  offidavit  having  an  interlineation  in  an  importan; 
part,  without  anything  to  denote  that  the  interlineation  had  been  made  before  the  affidavit 
was  sworn. 

GHAKNELLy  Serjt.,  moved  that  the  officer  might  be  directed  to  receive 
and  file  the  certificate  and  affidavit  of  verification  of  the  taking  of  the 
acknowledgment  of  a  married  woman  abroad,  under  the  3  &;  4  W.  4,  c 
**;i9i  *^^'  "'"^^  affidavit  had  been  objected  to,  on  the  ground  that  •the 
^  statement  therein, — ^that  the  lady  was  of  competent  understandmg, 
and  was  cognisant  of  the  purpose  for  which  the  acknowledgment  was 
made, — was  interlined^  without  any  recognition  of  such  interlineation, 
by  initials  or  otherwise,  in  the  margin. 

The  learned  serjeant  produced  an  affidavit  of  the  solicitor  who  pre- 
pared the  documents,  that  the  interlineation  took  place  before  they  were 
sent  out  for  execution :  and  he  submitted  that  this  case  differed  from 
that  of  In  re  Mary  Jane  Fagan^{d)  where  an  interlineation  in  the  jurat 
was  held  to  be  fatal, — ^that  case  being  provided  for  by  a  positive  rule  of 
court,  . 

Maule,  J.  The  interlineation  here  is  of  a  very  important  matter. 
I  think  the  officer  did  quite  right  in  refusing  to  receive  the  affidavit. 

The  rest  of  the  court  concurring, 

ChanvieU  took  nothing. 

ifi)  Antd,  p.  436. 


DOE  d.  LOVE  V.  ROE.    Jan.  81. 

A  declaration  in  ejectment  was  served  on  the  1st  of  November,  with  a  notice  requiring  the 
tenant  to  appear  **  in  next  Hilary  term  :*'— /feU,  bad. 

A  DECLARATION  and  notice  in  ejectment  were  served  upon  the  tenant 
in  possession  on  the  1st  of  November,  1847, — the  notice  requiring  him 
to  appear  in  "next  Hilary  term." 

A.  J.  Johnston  moved  for  judgment  against  the  casual  ejector.     He 

submitted  that  the  party  was  not  prejudiced  by  an  extension  of  the  time 

^c-iQ-i  for  appearing;  and  *observed  that  there  were  many  cases  where 

''  mistakes  of  a  similar  character  had  been  considered  unimportant. 

Maule,  J.  The  notice  is  clearly  irregular  in  an  essential  particular. 
It  should  inform  the  party  that  he  is  required  to  appear  on  the  first  day 
of  the  then  next  term.  Here,  he  has  a  term's  notice,  which  very  possibly 
he  may  not  like.  In  the  absence  of  any  precedent  for  the  motion, 
I  think  it  ought  not  to  be  granted. 

Gresswell,  J.     In  Doe  d.  Holder  v.  Btishworth^  4  M.  k  W.  74,  a 
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notice  requiring  the  tenant  to  appear  '^  in  Trinity  term/'  instead  of  ''on 
the  first  day  of  Trinity  term,"  was  held  bad.  Rule  refused. 


NASH  t;.  CALDER.    Jan.  28. 

A  writ  or  summons  issued  on  the  8th  of  April,  and  an  a/«u  on  the  10th  of  August.  The  plain- 
tiff entered  an  appearance  to  the  aliat^  iec,  iiat.^  and  filed  a  declaration.  The  defendant 
(who  had  appeared  to  the  first  writ),  treating  the  declaration  as  a  declaration  in  a  iecond 
action,  pleaded  the  pendency  of  a  former  action  for  the  same  cause.  The  plaintiff  took 
issue  thereon : — The  court  refused  to  grant  the  defendant  a  rule  to  set  aside  the  issue. 

A  WHIT  of  summons  issued  against  the  defendant,  at  the  suit  of  the 
plaintiff,  on  the  8th  of  April,  1847,  and  an  alias  on  the  10th  of  August, 
upon  which  latter  writ  the  plaintiff  entered  an  appearance  for  the  defend- 
ant 9ec,  8tat.j  and  filed  a  declaration  on  the  8d  of  NoYember.  The 
defendant,  who  had  entered  an  appearance  to  the  first  writ  on  the  24th 
of  April,  treating  the  declaration  as  a  declaration  in  a  second  action, 
pleaded  thereto  a  prior  action  pending  for  the  same  cause.  The  plain- 
tiff took  issue  on  that  plea,  and  added  the  ^similiter,  treating  the  r^cr-i^ 
declaration  as  filed  in  the  action  commenced  by  the  writ  of  sum- 
mons of  the  8th  of  April. 

Willes  now  moved  to  set  aside  the  issue  for  irregularity.  [Wilde, 
C.  J.  Is  not  the  original  writ  of  summons  the  commencement  of  the 
action?]  No  doubt  it  is,  if  the  proceedings  are  regularly  continued. 
[Wilde,  G.  J.  Although  the  plaintiff  inadvertently  issued  an  aliasy  he 
had  a  right  to  fall  back  upon  the  first  writ,  when  he  found  that  the 
defendant  had  appeared  thereto.]  In  that  case,  the  declaration  should 
have  been  delivered^  not  filed.  [Wilde,  C.  J.  The  filing  the  declara- 
tion was  undoubtedly  an  irregularity.  You  have,  however,  passed  by 
the  time  for  taking  that  objection.] 

Bowling^  Serjt.,  who  was  to  have  shown  cause  in  the  first  instance, 
was  not  called  upon. 

Wilde,  C.  J.  It  appears  to  me  that  there  is  no  ground  for  this  mo- 
tion. The  result  seems  to  be  this.  The  plaintiff  unnecessarily,  and  by 
mistake,  sued  out  an  a/ia«, — showing  that  he  did  not  mean  to  abandon  the 
first  writ.  In  the  courste  of  the  proceedings,  he  was  guilty  of  an  irregu- 
larity, in  filing  the  declaration,  instead  of  delivering  it.  It  was  compe- 
tent to  the  defendant  to  object  to  that  irregularity :  and,  if  he  had  come 
promptly,  the  declaration  would  have  been  set  aside.  He,  however, 
thought  proper  to  waive  that :  and  now,  when  the  issue  is  delivered,  he 
insists,  that,  by  issuing  a  second  writ,  the  plaintiff  must  be  taken  to  have 
abandoned  the  first,  and  that  he  is  at  liberty  to  treat  the  second  writ  as 
the  commencement  of  a  second  action.  It  appears  to  me  that  he  is  not 
entitled  so  to  do. 

The  rest  of  the  court  concurring,  Rule  refused. 
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•516]  *HITCHIN  r.  GROOM.    Jan.  24. 

By  a  written  agreement,  the  plaintiff  undertook  to  do  work  for  the  defendant  on  the  hoasM 
'*  in  South  Street  and  Southampton  Street."  It  appeared  that,  at  the  date  of  the  agreement, 
the  defendant  had  land  and  houses  in  South  Street,  but  had  nothing  in  Southampton  Street:  - 
Heldy  that,  the  agreement  being  unambiguous,  evidence  was  not  admissible  to  show  that 
the  word  **  and"  was  inserted  by  mistake  ;  and  that  it  was  a  misdirection  to  leave  ft  to  the 
)ury  to  say  what  was  the  intention  of  the  parties. 

This  was  an  action  of  flssnmpsit. 

The  declaration  stated,  that,  on  the  24th  of  March,  1845,  by  a  certain 
agreement  then  made  between  the  plaintiff  and  the  defendant,  the  plain* 
tiff  agreed  to  do  the  brick-work  of  the  several  honses  in  South  Street 
and  Southampton  Street,  finding  all  labour  and  scaffolding,  and  to  com- 
plete the  work  in  a  good  and  workmanlike  manner,  fully  equal  to  the 
work  opposite,  and  as  good  as  the  materials  would  allow  of;  and  that 
the  defendant,  in  consideration  thereof,  agreed  with  and  promised  the 
plaintiff  to  pay  him  for  the  same  after  the  rate  of  IZ.  18«.  per  rod,  and 
Is.  per  foot  extra  for  gauged  arches ;  and  that,  although  the  plaintiff 
had  always  from  the  time  of  making  the  said  agreement  been  ready  and 
willing  to  perform  and  fulfil  the  same  on  his  part,  and  did  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  enter  upon  and  commence 
the  said  works,  and  for  that  purpose  did  procure  and  find  all  labour  and 
scaffolding  necessary  for  performing  the  same,  and  did  the  same  in  part, 
to  wit,  fifty  rods,  in  a  good  and  workmanlike  manner,  fully  equal  to  the 
work  opposite,  and  as  good  as  the  materials  would  allow  of,  and  had 
always  been  ready  and  willing  to  perform  and  complete  the  whole  of  the 
said  works,  in  pursuance  of  the  said  agreement,-^f  all  which  premises 
the  defendant  then  had  notice ;  yet  that  the  defendant  did  not  nor  would 
perform  the  said  agreement  and  promise,  but,  on  the  contrary  thereof, 


« 
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afterwards,  to  wit,  on  the  5th  of  May,  1846,  did  not  *nor  would 


permit  or  suffer  the  plaintiff  to  proceed  to  complete  the  said  works 
and  then  wholly  hindered  and  prevented  him  from  so  doing,  and  then 
wrongfully  discharged  the  plaintiff  from  any  further  performance  or 
completion  of  the  said  agreement, — whereby  the  plaintiff  had  lost  and 
been  deprived  of  the  profits  and  advantages  which  he  otherwise  might 
and  would  have  derived  and  acquired  from  the  completion  of  the  said 
works,  &c. 

The  defendant  pleaded, — ^first,  non  assumpsit, — secondly,  that  the 
plaintiff  had  not  been,  nor  was  he  ready  or  willing  to  perform  and  com- 
plete the  said  work,  in  pursuance  of  the  said  agreement  in  the  declara- 
tion mentioned,  in  manner  and  form  as  in  the  declaration  alleged, — 
thirdly,  that  the  defendant  would  permit  and  suffer  the  plaintiff  to  pro- 
ceed to  complete  the  said  works,  and  did  not  hinder  or  prevent  him  from 
80  doing,  or  discharge  him  the  plaintiff  from  any  further  performance  or 
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completion  of  the  said  agreement,  in  manner  and  form  as  in  the  declara- 
tion alleged.     Issue  thereon. 

At  the  trial  before  Wilde,  C.  J.,  at  the  sittings  in  London,  after 
Michaelmas  term,  1846,  the  following  contract  was  put  in  for  the 
plaintiff: — 

«  March  24th,  1846. 

"Memorandum  of  agreement  made  this  day,  between  George  Groom 
and  Joseph  Hitchin,  both  of  Islington :  The  said  Joseph  Hitchin  agrees 
to  do  the  brick-work  of  the  several  houses  in  South  Street  and  South- 
ampton Street,  finding  all  labour  and  scaffolding,  at  1/.  18«.  per  rod, 
and  1«.  per  foot  extra  for  gauged  arches,  and  to  complete  the  work  in  a 
good  and  workmanlike  manner,  fully  equal  to  the  work  opposite,  and  as 
good  as  the  materials  will  allow  of. 

(Signed)  George  Groom. 

Joseph  Hitchin." 

*At  the  time  this  agreement  was  entered  into,  the  defendant  r-^--- 
had  some  ground  in  South  Street,  a  street  running  at  right  angles  *- 
with  Southampton  Street,  upon  which  ground  he  had  built  some  houses, 
and  proposed'  building  others.  He  had  then  no  ground  in  Southampton 
Street ;  but  he  shortly  afterwards  took  a  piece  of  ground  in  the  latter 
street,  upon  which  also  he  erected  several  houses. 

The  plaintiff  did  certain  work  at  the  houses  in  South  Street, — com- 
mencing in  March,  1845,  and  continuing  until  July,  1845,  when  he 
ceased,  alleging  that  he  was  not  supplied  with  sufficient  materials ;  and, 
though  requested  a  few  days  afterwards  to  return  to  the  work,  he  refused 
to  do  so. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  contract  was 
misdescribed  in  the  declaration,  and  that  the  word  ^^and"  had  been 
inserted  in  the  agreement  by  mistake.  And  he  produced  a  receipt 
signed  by  the  plaintiff  for  work  done  to  houses  in  "South  Street, 
Southampton  Street," 

The  learned  judge  left  it  to  the  jury  to  say,  whether  the  word  "and" 
had  been  inserted  by  mistake  in  the  agreement,  or  whether  the  parties 
intended  the  contract  to  apply  to  the  houses  in  both  South  Street  and 
Southampton  Street. 

The  jury  having  found  for  the  defendant  upon  all  the  issues, 

Eumfrey^  in  Hilary  term,  1847,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

Pigott  now  showed  cause.  It  being  conceded  that  the  finding  upon 
the  second  and  third  issues,  cannot  be  impeached,  there  is  no  ground 
for  granting  a  new  trial.  The  direction  of  the  learned  judge  as  to  the 
first  issu^  was  correct.  In  order  to  sustain  his  declaration,  the  plaintiff 
was  bound  to  prove  a  contract,  express  or  implied,  to  do  the  work  in 
question  at  houses  of  the  *defendant  in  South  Street  and  South-  y^^^r. 
ampcon   Street;   and   it   was   perfectly   competent  to   the   de-  *- 

2£ 
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fendant  to  adduce  evidence  to  show  that  the  word  ^^and"  was  a  mistake, 
and  that  he  had,  in  truth,  no  houses  in  Southampton  Street  at  the  date 
of  the  memorandum.  [Gresswell,  J.  Suppose  the  contract  was  for  a 
Bale  of  all  the  wool  in  a  certain  warehouse  at  Manchester,— could  the 
party  show  by  parol  evidence,  that  only  the  wool  on  one  floor  belonged  to 
him  ?]  It  is  submitted  he  might.  [Maule,  J.  Or,  if  the  contract  spoke 
of  wool  on  the  first  and  second  floors  of  the  warehouse,— could  you,  by 
parol  evidence,  show  the  words  "and  second"  to  be  a  mistake?] 
Clearly.  In  Mitchins  v.  Scott^  2  M.  &  W.  809,  by  an  agreement  between 
the  plaintiff  and  defendant  a  house.  No.  38,  was  let  to  the  plaintiff: 
after  the  agreement  was  executed  and  delivered  to  the  plaintiff,  it  was 
altered  (it  was  not  proved  by  whom,)  by  inserting  35  instead  of  38  on 
an  erasure  :  the  house  occupied  by  the  plaintiff  under  the  agreement  was, 
in  facty  No.  35 :  it  was  held,  that  the  altered  agreement  might  be  given 
in  evidence,  in  an  action  for  an  excessive  distress  (in  which  the  demise 
was  admitted  on  the  record),  to  show  the  terms  of  the  holding:  and 
Lord  Abinger  said:  "If  No.  35  was  the  house  intended,  I  am  clearly 
of  opinion  that  parol  evidence  was  admissible  to  show  that  the  38  was  a 
mistake."  [Maule,  J.  That  is  a  mere  dictum.  If  "  and"  was  really 
inserted  by  mistake  in  the  agreement,  is  it  not  a  case  for  relief  in 
equity  ?]  In  Rose  v.  SimeSy  1  B.  &  Ad.  521,  a  bill,  which  was  in  fact 
for  141.  19s.j  and  was  so  described  in  the  declaration,  was  described,  in 
an  agreement  produced,  as  for  ISl.  19s. ;  and  Lord  Tenterden  held  it 
to  be  no  variance,  it  appearing  to  have  been  so  described  in  the  agreement 
by  mistake.  [Maule,  J.  Can  a  mistaken  insertion  of  one  word  for 
another  in  a  written  agreement,  be  left  to  the  jury  ?] 
*^1QT  *^^  Hitchins  v.  Scott,  evidence  was  admitted  to  show  that  the 
J  parties,  in  speaking  of  No.  35,  called  it  No.  38.  In  Booth  v. 
Cooke,  Freem.  264,  in  debt  upon  a  bond,  the  defendant  pleaded  the  sta- 
tute 12  Car.  2,  of  usury,  and  said  that  ^^corrupte  agreatumfuit  that  he 
should  pay  more  than  6  per  cent.{a)  The  plaintiff  replies  quod  non  cor- 
rupte  agreatumfuit :  and  held  a  good  replication ;  for,  if  by  the  mistake  of 
the  writer,  the  money  was  made  payable  without  any  corrupt  agreement, 
it  is  not  usurious  within  the  statute."  [Maule,  J.  So,  in  like  manner, 
you  might  show,  that,  although  the  proper  rate  of  interest  was  inserted, 
the  agreement  was  really  a  corrupt  agreement  for  more  than  legal 
interest.] 

Humfrey  and  Partridge,  in  support  of  the  rule.  It  clearly  was  mis- 
direction to  put  to  the  jury  evidence  to  explain  the  intention  of  the  par- 
ties, the  agreement  itself  being  quite  unambiguous  on  the  face  of  it.  It 
is  only  where  terms  of  art,  or  foreign  terms,  are  used  in  a  written  con- 
tract, that  parol  evidence  is  admissible  to  explain  it :  in  all  other  cases, 
tlie  construction  of  the  instrument  is  for  the  court :  Neilson  v.  Harford, 

(a)  That  being  the  maximum  rate  of  interest  fixed  by  the  12  Car.  IL  c.l3.    And  tee  1  M.  dt 
R.  207  (a). 
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8  M.  &  W.  806.  [Wilde,  C.  J.  If  I  had  been  asked  to  construe  the 
agreement,  I  should  have  told  the  jury  that  they  might  cake  it  as  an 
agreement  limited  to  the  houses  in  South  Street.]  That  would  have 
given  the  plaintiff  an  opportunity  to- tender  a  bill  of  exceptions. 
[Maule,  J.,  referred  to  Campbell  v.  Rickards^  6  B.  4;  Ad.  840,  2  N.  & 
M.  542.]  The  plaintiff  is  clearly  entitled  to  a  verdict  on  the  first  issue. 
Every  allegation  in  the  declaration  is  substantially  made  out. 

Wilde,  C.  J.  Upon  more  deliberately  considering  •this  re-  j-^^^a 
cord,  it  strikes  me  that  the  verdict  should  have  been  found  for  '• 
the  plaintiff  on  the  first  issue.  The  declaration  sets  out  the  agreement 
between  the  parties  in  its  precise  terms.  The  question  is,  what  is  the 
true  construction  of  that  agreement.  There  are  numerous  cases  to  show 
that  parol  evidence  may  be  received  for  the  purpose  of  explaining  what 
the  parties  to  an  agreement  meant ;  but  that  is  only  where  there  is  some 
ambiguity  on  the  face  of  it.  {a)  Here,  there  was  none.  It  appeared  that 
the  defendant  had  no  interest  in  any  land  in  Southampton  Street  at  the 
date  of  the  agreement.  It  was  plain,  therefore,  that  the  parties  had  in 
their  contemplation  the  doing  of  work  to  houses  in  South  Street  only ; 
and  that  the  agreement  was  intended  to  be  framed  with  reference  to 
them  alone.  The  construction  of  the  contract  being  for  the  judge,  it 
was  quite  unnecessary  to  leave  to  the  jury  any  question  of  intention. 
The  question,  therefore,  was  incorrectly  left;  I  ought  to  have  put  my 
construction  upon  the  agreement  as  it  stood.  As  the  plaintiff  was  enti- 
tled to  a  verdict  upon  non  assumpsit,  and  the  defendant  was  entitled  to 
a.  verdict  upon  the  other  issues,  which  offer  an  effectual  bar  to  the  action, 
it  seems  to  me  that  we  are  warranted  b}  the  practice  of  the  court,  in 
moulding  the  rule  so  as  to  meet  the  justice  of  the  case.  I  therefore 
think,  upon  the  defendant's  consenting  that  a  verdict  be  entered  for  the 
plaintiff  on  the  first  issue,  that  this  rule  should  be  discharged,  without 
costs. 

The  rest  of  the  court  concurring,  and  the  plaintiff  consenting. 

Rule  discharged. 

(a)  A  latent  ambiguity,  t.  e.  an  ambiguity  in  the  terms  of  the  instrument,  the  existence  of 
which  ambiguity  is  first  shown  by  extriiuic  evidence,  whether  written  or  verbal,  may  be  ex- 
plained by  extrinsic  evidence,  which  may  be  either  written  or  verbal;  apafeni  ambiguity — an 
ambiguity  apparent  upon  the  face  of  the  instrument  itself, — makes  it  wholly  void. 


♦DOE  d.  WATSON  v.  ROE.    Jan.  24.  [*521 

The  court  refused  to  grant  a  rule  nisi  for  judgment  against  the  casual  ejector,  upon  an  affidavit 
suting  a  service  on  a  servant  of  the  tenant,  upon  the  premises,  on  the  8th  of  January,  and  an 
acknowledgment  stated  to  be  made  by  the  tenant  **  a  few  days  afterwards**  that  the  decla- 
ration, &.C.,  had  reached  him. 

« 

TowNSEND  moved  for  judgment  against  the  casual  ejector.    The  decla- 
ration and  notice  were  served  upon  a  servant  of  the  tenant,  on  the  pre- 
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mises  an  the  8th  instant ;  and  the  affidavit  stated  an  acknowledgment 
by  the  tenant "  a  few  days  afterwards,'*  of  their  having  come  to  his  hands, 
but  not  saying  when.  [Maule,  J.  I  doubt  whether  any  less  than  three 
would  be  ^'  a  few"  days :  and  that  would  bring  it  to  the  first  day  of  term.] 
The  rule  is  thus  stated  in  Archbold's  Practice,(a)  upon  the  authority  of 
several  cases :  "  Where  service  has  been  effected  on  a  servant,  child,  &c., 
on  the  premises,  if  only  a  reasonable  probability  of  the  declaration  having 
come  to  the  tenant's  hands  before  the  first  day  of  term  is  made  oat,  a 
rule  nisi  for  judgment  will  be  granted." 

Wilde,  C.  J.  Adopting  the  rule  there  stated,  this  case  clearly  does 
not  come  within  it.  The  affidavit  here  is  so  uncertain,  as  to  lead  me  to 
conclude  that  the  deponent  has  some  good  reason  for  leaving  the  matter 
in  that  state.  Rule  refused. 

(a)  8th  edit.,  by  Chitty,  Vol.  II.  p.  924. 


*522]  -KINGDOM  v.  COX.    Jan.  18. 

On  the  28rh  of  November,  1844,  the  defendant  contracted  to  supply  the  plaintiff*  with  150  toni 
of  cast-iron  girders,  according  to  drawings  to  be  provided  by  the  plaintiff's  architect, — ^50  tonj 
to  be  delivered  on  or  before  the  31st  of  December,  1844 ;  50  tons,  on  or  before  the  28th  of 
January,  1845 ;  and  50  tons  on  or  before  the  Slst  of  March,  1845, — provided  the  drawings 
for  the  first  50  tons  were  delivered  within  three  days,  aud  the  drawings  for  the  remainder, 
within  three  weeks.  Some  plans  were  sent  to  the  defendant  on  the  5th  of  December,  and, 
on  the  I6ih,  an  order  was  given  to  him  for  girders,  amounting  to  about  fourteen  tons.  On 
the  13th  of  March, — after  the  defendant  had  declined  to  perform  the  contract,  by  reason  of 
the  delay.— further  plans  were  furnished,  and  a  further  order  given  for  girders,  amounting 
!o  about  50  tons,  and  the  girders  ordered  on  the  16th  of  December  were  demanded. 
The  jury  found  that  the  drawings  were  not  delivered  within  a  reasonable  time : — 
Heldt  that  the  contract  was  entire  ;  and  that,  as  the  plaintiff  had  failed  to  furnish  drawiqgs  for 
the  whole  150  tons,  within  a  reasonable  time,  he  could  not  maintain  an  action  for  any  Don- 
delivery  of  girders. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that,  on  the 
28th  of  November,  1844,  in  consideration  that  the  plaintiff  would,  at  the 
request  of  the  defendant,  accept,  receive,  and  pay  for  the  goods  thereinafter 
mentioned,  upon  the  terms,  &c.,  in  that  behalf  mentioned,  the  defendant, 
by  a  certain  memorandum  in  writing,  then  promised  the  plaintiff  to  supply 
him  with  cast-iron  girders  of  the  various  sizes  to  be  shown  in  drawings 
to  be  provided  by  the  plaintiff's  architect,  and  to  deliver  the  same  perfect, 
at  a  price  therein  mentioned,  and  to  use  his,  the  defendant's,  best  endea- 
vours to  deliver  fifty  tons  of  the  said  girders,  on  or  before  the  Slst  of 
December,  1844,  fifty  tons  more  on  or  before  the  28th  of  January,  1845, 
and  fifty  tons  more,  on  or  before  the  31st  of  March,  1845,  provided  the 
drawings  for  the  first  fifty  tons  were  sent  to  the  defendant  within  a  cer- 
tain time  then  agreed  upon  between  them,  to  wit,  within  three  days  after 
the  receipt  of  the  said  memorandum,  and  the  drawings  for  the  remainder 
within  three  weeks  after  the  receipt  of  the  said  memorandum  ;  payment 
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10  be  made,  &c.  *  Averment,  that,  although  the  plaintiff  had  p^p.Q»> 
always  been  ready  and  willing  to  receive  and  pay  for  the  said  ^ 
cast-iron  girders,  and  although  the  plaintiff  did,  within  a  reasonable  time 
after  the  making  of  the  said  agreement,  to  wit,  on,  &c.,  duly,  and  accord- 
ing to  the  said  agreement,  provide  and  deliver  to  the  defendant,  who  then 
received  the  same,  fifty  drawings  specifying  and  showing  the  numbers 
and  sises  respectively  of  the  girders  which  the  plaintiff  then  required,  kc. ; 
and  although  a  reasonable  time  had  since  elapsed,  yet  the  defendant  did 
not  nor  would,  within  such  reasonable  time,  or  at  any  time  before  or 
since,  supply  the  plaintiff  with  such  girders,  &c.,  &c. 

The  defendant  pleaded, — first,  non  assumpsit, — secondly,  that  the 
plaintiff  did  not,  within  a  reasonable  time  after  the  makinfl^  of  the  said 
agreement,  provide,  or  deliver  to  the  defendant,  drawings  specifying  or 
showing  the  numbers  and  sizes  respectively,  of  the  cast-iron  girders, 
which  he  the  plaintiff  required  of  and  from  the  defendant,  in  manner 
and  form  as  in  the  declaration  alleged,  &c.     Issue  thereon. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  West- 
minster, after  the  last  term.  It  was  proved,  that  the  plaintiff  and  defend- 
ant had,  on  the  28th  of  November,  1844,  entered  into  a  contract,  as  set 
out  in  the  declaration ;  that,  on  the  5th  of  December,  some  plans  were 
sent  to  the  defendant ;  and  that,  on  the  16th,  the  plaintiff  gave  an  order 
for  thirty  girders— the  weight  of  which  would  be  about  fourteen  tons, — 
the  receipt  of  which  order  was  acknowledged  by  letter  on  the  19th,  as 
follows : — 

"19th  December,  1844. 

"Sir, — We  duly  received  yours  of  the  16th,  ordering  two  12  ft.  6  in 
girders  for  each  house,  making  in  all  thirty,  which  will  be  finished  on 
Saturday  night.     Be  good  enough  to  write  us  further  instructions,  as  to 
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^the  next,  on  the  receipt  of  this,  as  we  shall  be  standing  on  Mon- 
day, as  the  pattern  has  to  be  altered,  we  presume.    Yours,  &c. 

(Signed)  "W.  Cox." 

Some  correspondence  took  place  between  the  parties  in  February, 
1845 ;  and  on  the  4th  of  March,  the  defendant  wrote  to  the  plaintiff, 
declining  to  proceed  further  under  the  contract.  On  the  13th,  the  plain- 
tiff's solicitors  sent  the  defendant  some  further  plans,  and  an  order  for 
more  girders  (about  fifty  tons  weight),  and  required  him  to  deliver  the 
thirty  girders  which  had  been  ordered  on  the  16th  of  December.  With 
this  request  the  defendant  declined  to  comply.  It  appeared  that  the 
price  of  iron  had  considerably  advanced  between  December,  1844,  and 
March,  1845. 

The  learned  judge  told  the  jury,  that,  in  his  opinion,  the  contract  was 
entire :  and  he  left  it  to  them  to  say  whether  the  delivery  of  the  plans 
on  the  18th  of  March,  was  a  delivery  within  a  reasonable  time. 

The  jury  found  that  it  was  not,  and  accordingly  returned  a  verdict  for 
the  defendant. 

VOL.  v.— 42  2  B  2 
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Channellj  Serjt.,  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection.  As  far  as  the  order  of  the  16th  of  December 
was  concerned,  the  plans  and  drawings  were,  confessedly,  delivered  with- 
in a  reasonable  time.  It  was  clearly,  therefore,  misdirection,  to  leave 
the  question  of  reasonable  time  in  the  general  manner  in  which  it  was 
done.  A  distinction  should  have  been  made  as  to  the  two  orders.  There 
being  no  plea  of  performance,  the  contract  and  breach  are  admitted : 
and  the  plans  and  drawings  for  the  thirty  girders  having  been  delivered 
within  a  reasonable  time,  the  plaintiff  is  entitled  to  a  verdict  on  the 
second  issue  as  to  them.  It  is  assumed,  on  the  part  of  the  defendant, 
♦'i2^1   ^^^^^  ^^®  delivery  of  all  the  plans  was  a  condition  precedent  to  *right 

•^  to  insist  upon  having  any  of  the  girders.  But  that  is  contrary 
to  the  express  decision  of  the  court,  when  the  case  was  before  it  on 
demurrer  to  another  plea.(a)  The  contract  divides  itself  into  three  parts: 
the  first  is  obligatory  on  the  defendant  to  supply  the  girders  according 
to  plans  and  drawings  to  be  furnished  by  the  plaintiff's  architect:  the 
second  shows  the  quantity  to  be  delivered,  and  fixes  the  time  of  delivery, — 
provided  the  plans  are  furnished  by  a  given  time :  and  the  third  fixes 
the  time  and  mode  of  payment.  [Maule,  J.  What  authority  is  there 
for  such  a  division  of  the  contract  ?  The  defendant  contracts  ts>  deliver 
to  the  plaintiff  one  hundred  and  fifty  tons  of  girders  at  certain  times, 
provided  the  drawings  are  furnished  within  certain  specified  times :  has 
the  plaintiff  a  right  to  demand  any  inconsiderable  portion  of  the  goods 
he  pleases?]  He  was  entitled  to  demand  performance  from  time  to 
time. 

Wilde,  C.  J.  This  rule  is  moved  for  on  the  ground,  that,  admitting 
that  the  verdict,^ — which  found  that  the  delivery  of  the  plans  to  the 
defendant  on  the  13th  of  March,  1845,  was  not  a  delivery  within  a  rea- 
sonable time, — ^was  right,  still  the  defendant  had  been  guilty  of  a  breach 
of  the  contract,  by  reason  of  the  non-delivery  of  the  girders,  the  draw- 
ings for  which  had  been  delivered  in  December,  1844.  It  appears  to 
me,  however,  that  no  distinction  can  be  drawn  between  the  thirty  girders 
ordered  in  December,  1844,  and  the  remainder  of  the  contract.  It  is 
perfectly  well  known  that  all  contracts  are  materially  affected,  as  to 
price,  by  the  time  of  delivery,  and  by  the  quantity.  The  question 
resolves  itself  into  this — was  this  one  entire  contract?  No  doubt  it  was. 
If  so,  is  the  one  party  at  liberty  to  call  on  the  other  for  a  part  exe- 
*^9fti  ^^^^^°5  *^^  ^^*^»  *^  *  ^*™®  when  it  is  *obvious  that  he  is  not 

^  entitled,  and  does  not  intend,  to  call  for  a  performance  of  the 
rest  of  the  contract  ?  The  plaintiff  furnished  some  plans,  and  ordered  a 
small  number  of  girders,  in  December,  1844 :  but  by  the  non-delivery 
of  the  rest  of  the  plans  within  a  reasonable  time,  the  defendant  was  alto- 
gether discharged  from  performing  the  contract.  It  was  not  until  after 
the  defendant  was  so  discharged,  that  the  plaintiff  called  for  the  delivery 

(a)  See  Kingdom  v.  Cox,  2  Man.  Gr.  &,  S.  661. 
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of  the  girders  ordered  in  December,  1844.  He  clearly  was  not  then 
entitled  to  do  so.  If  a  man  contracts  to  buy  one  hundred  and  fifty 
quarters  of  wheat,  he  is  not  at  liberty  to  call  for  the  delivery  of  a  small 
portion,  without  being  prepared  to  receive  the  entire  quantity.  Thus, 
in  Walker  v.  Dixon,  2  Stark.  N.  P.  C.  281,(a)  it  was  held  that  one  who 
has  agreed  for  one  hundred  sacks  of  flour,  cannot,  after  the  delivery  of 
part,  recover  for  that  part,  the  defendant  being  willing  to  receive  and 
pay  for  the  whole.  So,  in  Waddington  v.  Oliver,  2  N.  R.  61,  a  con- 
tract to  deliver  one  hundred  bogs  of  hemp,  at  a  certain  price,  by  a  cer- 
tain time,  was  held  to  be  entire,  and  incapable  of  being  split ;  and  there- 
fore that  an  action  for  the  price,  commenced  after  a  part  delivery,  bat 
before  the  expiration  of  the  time  fixed,  could  not  be  maintained.  But, 
where  the  buyer  has  received  part  of  the  goods  contracted  for,  and 
declines  to  receive  the  rest,  he  is  liable,  after  the  expiration  of  the  stipu- 
lated time  of  delivery,  to  an  action  for  the  price  of  the  part  so  received : 
Orendak  v.  Wetherell,  4  Mann.  &  R.  429,  9  B.  &  G.  386.  The  simple 
question  here,  is,  whether  this  was  an  entire  contract.  If  it  was, — as  I 
think  it  was, — the  second  issue  was  not  sustained  by  proof  of  the  deli- 
Tery  of  the  drawings  for  a  small  portion  only  of  the  girders,  and  the 
claim  of  performance  as  to  that  'part.  I  therefore  think  the  ^^^97 
direction  of  the  learned  judge  was  quite  right,  and  that  there  is  ^ 
no  ground  for  disturbing  the  verdict. 

Maule,  J.  I  also  am  of  opinion  that  the  proper  result,  both  as  to 
the  law  and  as  to  the  facts,  has  been  come  to  in  this  case.  The  contract 
is,  that  the  defendant  will  supply  the  plaintiff  with  cast-iron  girders  of 
the  various  sizes,  to  be  shown  in  drawings  to  be  provided  by  the  plaintiff's 
architect,  and  to  deliver  the  same  perfect,  at  a  price  therein  mentioned, 
and  will  use  his  best  endeavours  to  deliver  fifty  tons  of  the  said  girders 
on  or  before  the  Slst  of  December,  1844,  fifty  tons  more  on  or  before 
the  28th  of  January,  1845,  and  fifty  tons  more  on  or  before  the  31st  of 
March,  1845 ;  and  the  proviso,  which  is  introduced  for  the  purpose  of 
enabling  the  defendant  to  perform  his  part  of  the  contract,  is,  that  the 
drawings  for  the  first  fifty  tons  shall  be  sent  to  the  defendant  within 
three  days  after  the  receipt  of  the  memorandum,  and  the  drawings  for 
the  remainder  within  three  weeks.  The  defendant  was  to  have  a  rea- 
sonable time  for  the  performance  of  his  part  of  the  contract,  after  the 
receipt  of  the  drawings.  To  hold  that  the  plaintiff  was  entitled  to  call 
for  a  small  portion  only  of  the  girders,  at  the  price  at  which  the  defend- 
ant contracted  to  supply  the  whole  quantity,  would  be  a  most  unreason- 
able construction  of  the  agreement.  The  contract  was  entire.  The 
direction,  therefore,  was  correct,  and  the  verdict  warranted  by  the  evi- 
dence. 

V.  Williams,  J.    I  am  of  the  same  opinion.     The  contract  being 
entire,  it  follows  that  the  averment  in  the  declaration,  that  the  plaintiff 
(a)  But  the  court  of  K.  B.  let  the  noneuit  aside,  4  Mann.  Sl  R.  430. 
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did,  within  a  reasonable  time  after  the  making  of  the  agreement,  pro* 

vide  and   deliver   to  the   defendant  proper  drawings,  means  that  he 

^^Qo-i  *sent  such  drawings  as  would  enable  the  defendant  :o  perform 

the  entire  contract. 

Cresswell  J.,  concurred.  Rule  refused. 


STEAD  V.  WILLIAMS  and  Others.     Jan.  18. 

After  a  rule  absolute  for  a  new  trial,  in  an  action  for  the  infringement  of  a  patent,  all  the  plain- 
tiff's real  and  personal  estate  was.  by  an  order  of  the  insolvent  debtors*  court,  vested  in  the 
official  assignee : — The  court  refused  to  call  on  the  plaintifl*  to  give  security  for  costs,— it  not 
being  shown  that  the  assignee  had  interfered  or  was  likely  to  interfere. 

This  was  an  action  brought  to  try  the  right  of  the  plaintiff  to  the 
exclusive  use  of  two  several  alleged  inventions,  for  which  the  plaintifF 
had  obtained  letters-patent.  The  action  was  commenced  in  July,  1843. 
The  declaration  contained  two  counts ;  to  each  of  which  the  defendants 
pleaded  not  guilty,  and  several  special  pleas  putting  in  issue  the  validity 
of  the  patents.  The  cause  was  tried  at  the  Liverpool  summer  assizes, 
in  1843,  when  the  second  coutit  was  withdrawn,  and  a  verdict  found  for 
the  plaintiff,  affirming  his  alleged  rights  under  the  patent  mentioned  in 
the  first  count.  The  court,  however,  in  Trinity  term,  1844,  (7  M.  k  G. 
818)  set  aside  that  verdict,  and  directed  a  new  trial,  on  the  ground  of 
misdirection.  The  venue  was  afterwards  changed  to  Middlesex,  and  the 
plaintiff  intimated  his  intention  to  proceed  to  trial  upon  both  counts. 

On  the  9th  of  November  last,  the  plaintiff  was  taken  in  execution,  at 
the  suit  of  one  George  Anderson,  for  377/.,  and  was,  on  the  25th  of 
November,  committed  to  the  Queen's  prison,  where  he  still  remained. 

On  the  21st  of  December  last,  an  order  was  made  by  the  insolvent 

debtors'  court,  on  the  petition  of  Anderson,  whereby  all  the  real  and 

^^^^1  V^^^^^^^  estate  and  effects  of  •the  plaintiff  were  vested  in  the 

^  provisional  assignee  of  that  court, — which  order  still  remained  in 

force. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating,  that  the  carry- 
ing the  cause  to  trial  would  involve  a  considerable  outlay  of  money  on 
the  part  of  the  defendants ;  that  some  of  the  witnesses  for  the  defend- 
ants, whose  evidence  would  be  material  and  necessary  for  them  at  the 
trial,  resided  in  distant  parts  of  the  country ;  that  others  of  the  defend- 
ants' witnesses,  whose  evidence  would  be  also  material  and  necessary  for 
them  at  the  trial,  consisted  of  scientific  persons,  whom  it  was  necessary 
to  instruct  some  days  before  the  trial,  in  order  that  they  might,  by  exa- 
mination of  specifications  of  patents,  and  other  documents,  and  by  other 
proceedings,  be  prepared  to  give  such  evidence ;  that  the  defendants  had 
a  good  defence  to  the  action  on  the  merits ;  and  that  security  for  costs 
had  been  demanded,  and  refused. 

Channellj  Serjt.,  moved  for  a  rule  calling  upon  the  plaintiff  and  his 
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assignee  to  show  cause  why  the  proceedings  should  not  be  stayed  until 
security  was  given  for  costs.  The  courts  have  repeatedly  interfered  to 
prevent  defendants  from  being  vexatiously  harassed  with  actions  by 
insolvent  or  bankrupt  plaintiffs.  Denton  v.  WiUiams,  8  Dowl.  P.  C. 
123,  is  in  some  respects  very  like  this  case.  There,  after  a  verdict  in 
favour  of  the  plaintiff,  and  a  rule  for  a  new  trial  made  absolute,  he 
became  bankrupt,  and  the  court  compelled  him  to  give  security  for  costs^ 
although  there  was  no  affidavit  that  the  action  was  carried  on  for  the 
benefit  of  the  assignees :  and  Williams,  J.,  said :  *'  The  only  question 
is,  as  to  whether  the  assignees  are  the  parties  who  are  actually  proceed* 
ing  with  the  cause.  Primd  facie^  it  would  appear  probable  that  they 
are  proceeding  with  it;  for,  where  else  could  the  *funds  come  r^con 
from  ?  In  the  case  of  Beckham  v.  Knight^  N.  C.  474,  5  Scott,  *■ 
836,  6  Dowl.  P.  C.  227,  I  observe  that  Tindal,  C.  J.,  relies  on  the 
circumstance  that  it  was  expressly  denied, — not  that  it  was  not  stated 
affirmatively — that  the  assignees  would  interfere  with  the  action ;  and, 
but  for  that  circumstance,  the  court  would  have  compelled  the  plaintiff 
to  give  security  for  costs."  A  distinction  may  exist  between  actions  of 
contract  and  actions  of  tort :  but  this,  though  in  form  an  action  of  tort, 
is  really  an  action  brought  to  establish  a  right.  [Wilde,  C.  J.  I  have 
always  understood  the  rule  to  be  this,  that  the  assignees  of  a  bankrupt 
or  insolvent  are  required  to  give  security  for  costs,  where  they  are  going 
on  with  the  action  in  the  bankrupt's  name,  but  that  the  court  will  not 
interfere,  if  the  bankrupt  is  continuing  it  for  his  own  benefit.  Tou  have 
not  applied  to  the  assignee,  to  ascertain  if  the  proceeding  is  sanctioned 
by  him.]  The  case  which  the  lord  chief  justice  has  in  his  mind,  probably 
is,  Wray  v.  Brown^  6  N.  C.  271,  8  Scott,  657,  where  the  court  refused 
to  compel  the  plaintiff  to  give  security  for  costs,  upon  an  affidavit  that 
he  had  been  bankrupt,  and  thrice  discharged  under  the  insolvent  debtor^ 
act,  and  that  he  was  suing  as  trustee  for  a  third  person,  who  alone  was 
beneficially  interested  in  the  subject-matter  of  the  action :  Tindal,  C. 
J.,  observing — '*  It  seems  to  me,  that,  as  each  of  the  grounds  here  urged 
for  requiring  the  plaintiff  to  give  security  for  costs,  taken  separately,  is 
insufficient,  so,  taken  together,  they  do  not  help  each  other.  That  the 
action  is  brought  in  the  name  of  the  plaintiff  as  trustee  for  a  third 
person,  is,  according  to  the  authority  of  Morgan  v.  Evane^  7  J.  B. 
Moore,  344,  no  ground  for  compelling  security :  and  Snow  v.  TownBend^ 
6  Taunt.  128,  1  Marsh.  477,  shows  that  insolvency  is  no  ground  p^^q^ 
for  such  a  *motion.(a)  The  true  principle  that  governs  these  cases,  ^ 

(a)  Unless  the  insolvency  (or  bankruptcy)  take  place  after  the  commencement  of  the  action, 
or  the  action  is  brought  for  the  benefit  of  the  assignees :  WdA  v.  Ward,  7  T.  R.  296  ;  Mason 
f.  PoUda,  1  C.  &.  M.  620,  3  Tyrwh.  595,  2  Dowl.  P.  C.  61.  In  Doe  d.  Colnaghi  v.  Blick,  5 
Scott,  714,  the  court  refused  to  compel  the  lessor  of  the  plaintiff,  in  an  action  of  ejectment,  to 
give  security  for  costs,  on  the  ground  that  he  was  an  uncertificated  bankrupt,  it  appearing 
that  the  assignees  had  declined  to  proceed  with  the  action,  and  it  being  sworn  that  it  was  car 
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is  that  laid  down  by  Lord  Kbnyon  in  Webb  v.  Ward,  7  T.  R.  296.  'It 
cannot/  he  says,  *  be  laid  down  as  a  general  rule,  that  an  uncertificated 
bankrupt  must,  in  all  cases,  give  security  for  costs  where  an  action  is 
brought  by  him;  that  would  be  going  much  too  far:  each  case  most 
depend  on  its  own  circumstances.  But  it  is  fair  to  say,  that,  if  the 
action  be  really  brought  for  the  benefit  of  the  assignees,  they  should  be 
responsible  for  the  costs.'*'  [Maule,  J.  Poverty  is  no  ground  for 
preventing  a  plaintiff  from  prosecuting  his  rights.  But  poverty  of 
a  third  person  whose  name  he  uses,  is  a  very  substantial  ground  for 
calling  upon  him  to  give  security.]  If  the  validity  of  the  patents  be 
established,  the  assignee  will  take  the  benefit  of  them.  In  Heafard  v. 
Kniglitj  2  B.  &  C.  579,  4  D.  &  R.  81,  security  for  costs  was  required  of 
a  plaintiff  who  had  taken  the  benefit  of  the  insolvent  act  after  issue 
joined,  but  before  notice  of  trial  given :  the  court  observing — "  We 
think  this  is  a  cast  in  which  security  ought  to  be  given.  The  plaintiff 
having  executed  an  assignment  to  the  provisional  assignee,  of  all  his 
estate  and  effects,  he  no  longer  has  a  right  personally  to  interfere  in 
recovering  this  debt ;  and,  being  insolvent,  if  he  should  fail  in  the  action, 
the  defendant  would  have  no  remedy  for  his  costs.  We  think  that  the 
plaintiff's  assignee,  and,  if  *none  has  been  chosen,  some  of  his 
creditors,  should  give  security  for  costs  before  the  action  ought  to 
proceed."  [Maule,  J.  The  subject-matter  of  the  action  there,  was  a 
debt.  Tou  have  to  make  out,  not  only  that  the  plaintiff  is  a  man  of 
straw,  but  also  that  the  action  is  proceeding  for  the  benefit  of  third 
persons.]  In  the  case  of  Parker  v.  Warner,  Wightman,  J.,  recently  at 
chambers  made  an  order  for  security  for  costs  in  an  action  of  this  sort, 
under  very  similar  circumstances. 

Wilde,  C.  J.  No  doubt  the  assignee  is  interested  in  the  patents 
being  established.  But  I  think  the  circumstances  disclosed  tend  to 
repel  the  presumption  that  he  has  any  duty  to  adopt  the  proceedings. 
The  trial,  as  is  suggested,  will  be  very  expensive ;  no  damages  that  the 
assignee  could  recover,  would  compensate  him  for  the  outlay.  We  are, 
therefore,  well  warranted  in  presuming  that  he  will  not  adopt  them. 
To  entitle  them  to  a  rule,  the  defendants  should  be  prepared  to  show 
that  the  assignee  has  done  something  to  evince  an  intention  to  identify 
himself  with  the  action. 

Maule,  J.  If  a  rule  were  granted,  and  it  appeared,  on  showing  cause, 
that  the  assignee  had  never  interfered,  the  rule  must  necessarily  be 
discharged.  That  result  is  so  highly  probable,  that  I  do  not  think  a 
rule  should  be  granted. 

The  rest  of  the  court  concurring,  Rule  refused. 

ried  on  solely  for  the  bankrupt'e  benefit.    Tindal,  C.  J.,  there  Mid  :    "  There  is  no  reason 
why  justice  should  be  denied  to  an  uncertificated  bankrupt." 
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•COX  and  Another  v.  GLUE.     THE  SAME  v.  SAINT,    r.-oo 
THE  SAME  V.  MOUSLEY.     Jan.  18.  •■ 

A.  is  sebed  in  fee  of  a  close,  upon  which  the  burgesses  of  D.  hove  a  right,  during  a  certain 
portion  of  the  year,  to  depasture  their  cattle,  and  have,  during  that  period,  exclusive  posses- 
sion of  the  close. 

A.  may  maintain  an  action  of  trespass  ogainst  a  party  who,  during  that  period,  commits  a  tres- 
pass in  the  subsoil  by  digging  holes,  but  not  against  one  who,  during  that  period,  merely 
rides  over  the  close. 

Trespass,  quare  clausum  f regit.  The  first  count  of  the  declaration  (a) 
stated  that  the  defendant,  on  the  10th  of  October,  1845,  and  on  divers 
other  days,  &c.,  with  force  and  arms,  &c.,  broke  and  entered  certain  soil 
of  the  plaintiiTs,  the  said  soil  being  the  soil  of  and  belonging  to  a  certain 
close  called  The  Siddals,  situate  in  the  parish  of  St.  Peter,  in  the  county 
of  Derby,  and  with  feet  in  walking,  and  with  divers  horses,  mares,  and 
geldings,  and  also  with  the  wheels  of  divers  carriages,  carts,  and  wagons, 
then  subverted,  trampled  upon,  tore  up,  damaged,  and  spoiled  the  soil 
of  the  plaintiiTs,  and  also  then  made  divers,  to  wit,  one  hundred,  holes  in 
the  said  soil  of  the  plaintiffs,  and  then  forced  divers,  to  wit,  one  hun- 
dred posts,  one  hundred  tent-pegs,  and  one  hundred  stakes,  into  the  said 
soil  of  the  plaintiiTs,  and  there,  in  the  said  soil  of  the  plaintiffs,  then 
fixed  the  same  posts,  pegs,  and  stakes,  and  then  put,  placed,  and  erected 
divers,  to  wit,  ten  wooden  erections,  ten  tents,  ten  stalls,  ten  booths,  and 
ten  tables,  upon,  and  affixed  the  same  to,  the  said  soil  of  the  plaintiffs, 
and  kept  and  continued  the  said  posts,  tent-pegs,  stakes,  erections,  tents, 
stalls,  booths,  and  tables,  so  there  respectively  forced,  fixed,  put,  placed, 
or  erected,  and  aiBxed  as  aforesaid,  without  the  leave  or  license,  and 
against  the  will  of  the  plaintiffs,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  six  hours  then  next  following  the  said  time  of  the  fixing,  forc- 
ing, putting,  •placing,  erecting,  and  affixing  of  the  same  respect-  w-^~q^ 
ively  as  aforesaid,  and  thereby  and  therewith,  during  all  the  time  l 
aforesaid,  greatly  incumbered  the  said  soil  of  the  plaintiffs,  and  hindered 
and  prevented  the  plaintiiTs  from  enjoying  the  same. 

The  second  count  stated  that  the  defendant,  on  the  23d  of  October, 
1845,  with  force  and  arms,  &c.,  broke  and  entered  a  certain  close  of  the 
plaintiflfs, — the  same  being  the  said  close  called  The  Siddals, — situated 
and  being  in  the  parish  aforesaid,  and  subverted  the  earth  and  soil  of 
the  said  close,  and  made  holes,  and  forced,  &c.,  posts,  &c.,  and  affixed 
booths,  &c.,  to  the  said  close,  &c.,  &c. 

Pleas,  —  first,  not  guilty,  —  secondly,  to  the  first  count,  that  the  said 
soil  of  and  belonging  to  the  said'  close,  &c.,  was  not  the  soil  of  the  plain- 
tiflfs,— thirdly,  to  the  first  count,  that  the  said  soil  of  the  said  close  in 
which,  &c.,  was  the  soil  and  freehold  of  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Derby,  and  that  the  defendant,  as  their  ser* 

(a)  The  pleadings  were  the  same  in  all  the  actions. 
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vant,  broke  and  entered,  &c , — fourthly,  to  the  second  count,  that  the 
said  close  in  which,  &c.,  was  not  the  close  of  the  plaintiffs, — fifthly,  to 
the  second  count,  that  the  said  soil  of  the  said  close  in  which,  &c.,  was 
the  soil  and  freehold  of  the  mayor,  aldermen,  and  burgesses  of  tho 
borough  of  Derby,  and  that  the  defendant,  as  their  servant,  broke  and 
entered,  &c., — sixthly,  leave  and  license. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  fourth  pleas,  tra- 
versed the  allegation  of  soil  and  freehold  in  the  third  and  fifth,  and 
replied  de  injurid^  to  the  sixth. 

The  causes  came  on  for  trial  before  Patteson,  J.,  at  the  summer 
assizes  at  Derby,  in  1846. 

In  Coz  V.  Glue^  the  facts  were  as  follows : — The  locus  in  quo^ — a  close 
called  The  Siddals, — was  a  large  piece  of  land  within,  and  parcel  of,  the 
manor  of  Derby,  on  which  the  county  races  had,  for  some  years,  been 
^  run.     The  *plaintifrs,  and  those  under  whom  they  claimed,  had 

-'  for  a  very  long  period,  claiming  to  be  entitled  to  the  fee,  been  in 
the  habit  of  taking  the  fore-crop,  and  of  having  the  exclusive  possession 
of  The  Siddals  from  the  14th  of  February  till  the  6th  of  July  in  each 
year ;  the  burgesses  and  freemen  of  the  borough  of  Derby  having  the 
exclusive  possession  during  the  remainder  of  the  year,  for  the  purpose 
of  turning  in  their  horses,  cows,  sheep,  and  calves.  During  the  period 
of  the  plaintiffs'  exclusive  possession,  they  had  their  own  gates*  to  the 
close,  which  were  always  kept  locked,  removing  them  on  the  6th  of  July, 
when  they  were  replaced  by  gates  belonging  to  the  corporation  of  Derby. 
The  trespass  complained  of,  was,  the  erection  of  a  booth  by  the  defend- 
ant Glue,  at  the  races,  in  August,  1845,  the  posts  of  which  were  inserted 
some  depth  into  the  soil. 

An  attempt  was  made,  on  the  part  of  the  defendant,  to  prove  that  the 
corporation  were  entitled  to  the  fee,  and  that  the  plaintiffs  were  only 
entitled  to  take  the  fore-crop :  and  it  was  insisted,  that,  at  all  events, 
the  plaintiffs  could  not  maintain  trespass,  inasmuch  as  they  were  not  in 
possession  of  the  close  at  the  time  the  act  complained  of  was  done. 

The  learned  judge  told  the  jury  that  the  soil  and  freehold  were  clearly 
in  the  plaintiffs ;  and  he  left  it  to  them  to  say  whether  the  burgesses 
had  exclusive  possession  from  the  6th  of  July,  to  the  14th  of  February. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  40«. ;  accom- 
panying it  with  a  note  in  writing,  as  follows : — "  The  parties  in  occupa- 
tion respectively,  viz.  the  Coxes,  from  the  14th  of  February  to  the  6th 
of  July,  and  the  burgesses  for  the  remainder  of  the  year,  have  the  power 
of  bringing  their  action  of  trespass ;  but,  if  any  damage  is  done  to  the 
freehold,  we  consider  the  plaintiffs  have  sufficient  possession  to  bring 
♦'i^fil  ^^®^^  action  •at  any  time."  And  leave  was  reserved  to  move  to 
^  enter  a  verdict  for  the  defendant  on  the  second  issue. 

In  Cox  V.  Sainty  a  similar  verdict  was  taken,  by  consent,  and  the  like 
leave  given  to  move. 
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In  Cox  V.  Mousley^  the  evidence  was,  that  the  defendant  rode  on 
horseback  to  the  races,  and  on  the  course,  and  that  he  addressed  a  letter 
to  the  editor  of  the  Derby  Reporter  and  Chronicky  in  which  paper  it  was 
published,  containing  the  following  paragraph : — ^^  I  am  not  in  the  habit 
of  attending  races ;  but  I  shall  attend  the  next  upon  The  Siddals ;  and, 
if  Messrs.  Cox  are  disposed  to  try  their  right  in  such  a  manner  as  will 
bring  the  question  they  have  raised  fairly  to  an  issue,  I  ynl\  give  them 
an  opportunity  of  selecting  me  as  the  defendant,  for  the  purpose.'' 

On  the  part  of  the  plaintiffs,  it  was  insisted,  that,  by  writing  this 
letter,  coupled  with  his  afterwards  riding  0(i  the  course,  the  defendant 
made  himself  a  trespasser,  by  aiding  and  encouraging  the  erecting  of 
the  booths. 

The  learned  judge  held  that  the  defendant  was  entitled  to  a  verdict 
on  the  plea  of  not  guilty  as  to  the  first  count,  and  on  the  second  plea  to 
the  second  count.  And  the  verdict  was  so  entered;  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  40«. 

Clarke,  Serjt.,  in  Michaelmas  term,  1846,  obtained  rules  nisi  in  Coz 
V.  Glue  and  Cox  v.  Saints  to  enter  verdicts  for  the  respective  defendants, 
pursuant  to  the  leave  reserved ;  and 

Whitehurst  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  in 
the  case  of  Cox  v.  Mou%ley. 

Whttehurst  and  Humfrey  showed  cause  against  the  rules  in  Cox  v. 
Gltte  and  Cox  v.  Saint,  The  evidence  clearly  showed  that  the  plaintiffs 
were  owners  of  the  fee  •of  The  Siddals.  [Wildk,  C.  J.  The  ri^^o*? 
question  is,  whether  they  had  sufficient  possession  at  the  time  of  ^ 
the  alleged  trespass,  to  entitle  them  to  maintain  an  action.  In  Go.  Litt. 
4  b,  it  is  said :  ^^  If  a  man  hath  twenty  acres  of  land,  and  by  deed 
granteth  to  another  and  his  heirs  vesturam  terra,  and  maketh  livery  of 
seisin  secundum  formam  chartse,  the  land  itself  shall  not  pass,  because 
he  hath  a  particular  right  in  the  land :  for,  thereby  he  shall  not  have 
the  houses,  timber  trees,  mines,  and  other  real  things,  parcel  of  the  in- 
heritance ;  but  he  shall  have  the  vesture  of  the  land,  that  is,  the  corn, 
grass,  underwood,  swepage,  and  the  like,  and  he  shall  have  an  action  of 
tre$pass  quare  clUusum  f  regit.  The  same  law,  if  a  man  grant  herhagium 
terrse;  he  hath  a  like  particular  right  in  the  land,  and  shall  have  an 
action  quare  clausum  f regit :  but  by  grant  thereof  and  livery  made,  the 
soil  shall  not  pass,  as  is  aforesaid. **(a)]  It  is  not  denied  that  he  who 
lets  land,  even  for  a  day,  parts  with  the  possession  of  it,  and  is  disable<l 
from  maintaining  trespass  in  respect  of  it,  so  long  as  it  remains  out  of 
him.  Here,  however,  the  only  interest  the  burgesses  had  was  a  profit  d 
prender;  a  right  for  a  certain  period  of  the  year  to  take  the  herbage  by 
the  mouths  of  their  cattle.  The  plaintiffs*  alone  could  maintain  trespass 
for  the  disturbance  of  the  subsoil.  In  Pitt  v.  Chick,  Hutton,  45,  Winch. 
Rep.  S.  C.,(6)  Matthew  Pitt  brought  replevin  against  Chick.    The  defend 

(a)  1  Tho.  Co.  Litt.  199.  (6.  Nom.  Sir  George  Sparke'a  caae. 

VOL.  v.— 43  2  F 
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ant  avowed  ^^for  that  the  place  contained  five  acres,  which  lie  between 
the  lands  of  Sir  George  Speck,  and  that  the  said  S;ir  George  Speck  and 
all  his  ancestors,  ,de  temp$  dant^  &c.,  have  used  to  have^  herbage  and 
pasture  of  the  said  five  acres,  viz.j  if  they  were  sown,  then  after  the 
reaping  until  resowing ;  and,  if  they  were  not  sown,  then  for  the  whole 
year ;  and  conveyed  title  to  the  said  herbage,  by  lease  in  writing  to  him, 
^-oo-i  *>id  avowed  damage  *fea$ant:  and  it  was  urged,  that  he  which 
^  had  all  the  profit  for  a  time,  and  the  sole  profit,  had  the  freehold ; 
and  that  is  not  a  thing  which  lies  in  prescription,  $emble  al  eammonj  or 
to  pasture  for  a  certain  number  of  years :  and  it  was  said  that  a  grant 
de  veHura  terrsdj  or  de  herhagio  terrse^  for  one  and  twenty  years,  is  a 
good  lease.  But  it  was  adjudged  that  it  is  a  good  avowry ;  and  he  had 
only  a  profit  d  prender;  and  that  he  might  have  an  assise,  or  justify  for 
damage  feasant:  and  he  which  hath  the  fore-crop  hath  the  freehold :  16 
E.  2,  Fitz.  Prescription,  51  (a) ;  and  the  very  case  in  temps  £.  1,  Fits. 

(a)  That  case  is  thus  reported  in  Ma3mard*8  Edw.  II.  p.  472.  "  Matthew  Bellow  made  his 
'  plaint,  that  Luke  Morel  wrongfully  took  his  cattle.  SdkarMmrgk.  Luke  avows  the  taking,  Slc., 
hy  reason  t(iat  he  ibund  the  cattle,  &c.,  in  his  several  meadow,  eating  the  grass  and  trampling, 
and  so  he  took  them  for  damages,  &.c.  Ingham,  Wc  tell  yon  that  this  same  Matthew  holds 
(a  meadow)  in  the  town  of  B.,  in  which  meadow  was  a  house  and  carve  of  land ;  and  we  teU 
you  that  this  same  Matthew  and  his  ancestors,  and  all  the  tenants  of  the  same  Isnd,  have  had 
and  used,  since  time  of  memory,  and  before,  as  appendant  to  the  same  freehold,  to  depasture 
their  cattle  in  this  same  meadow  severally  from  year  to  year,  from  the  time  that  the  hay  is  cut 
until  the  feast  of  the  Purification  of  Our  Lady ;  and  we  tell  you  that  the  hay  was  cat  and  raised 
before  the  feast  of  St.  Margaret  (20ih  of  July) :  wherefore  we  pray  judgment,  if  he  for  damage 
feasant  in  that  place,  can  make  avowTy.  Fattolf.  Where  a  man  claims  several  pasture  in  the 
lands  of  another,  inasmuch  as  this  is  against  common  law,  it  is  necessary  that  he  maintain  it 
by  one  of  two  ways,  either  by  reason  of  seigniory  or  by  specialty ;  and,  as  you  claim  this  profit 
by  reason  of  appendancy,  because  you  allege  a  use,  &c.,  and  do  not  show  specialty,  &c.,  we 
pray  judgment,  &.c.  Schardeburph.  That  which  you  claim  is  a  gross,  and  you  claim  it  as  ap- 
pendant,  whcreaa  by  law  one  gross  cannot  be  appendant  to  anbther  gross;  wherefore  we  pray 
judgment :  snd  besides,  if  he  was  out,  and  was  to  demand.  &c..  he  sliould  not  come  to  it  with- 
out  specialty  to  prove  his  right  to  that  which  he  claims ;  wherefore,  Slc.  J.  Ve^om.  Yon  have 
yourself  acknowledged  that  he  ia  in  possession,  upon  which  possession  he  has  msde  himself  a 
title  of  right,  inasmuch  as  he  has  said  that  he  and  his  ancestors,  &.c. ;  wherefore  he  hss  said 
enough  to  show  that  you  ought  not  lo  maintain  this  avowry  against  him.  Berrimgttm.  Con 
you  say  anything  else  f  Sckardeburgh.  Sir,  if  you  see  this  his  answer  is  sufficient  to  ouat  ns 
of  this  avowry,  we  could  say  enough.  Btrrinpton.  Say.  then.  Sckardthurgh.  Sir.  wc  hold 
these  tenements  for  the  term  of  our  life,  of  the  lease  of  one  T.,  &c.,  without  whom,  &e.,  and 
we  pray  aid,  &c.  Count.  Aid  you  ought  not  to  have,  for  as  yet  you  have  pleaded  nothing  <to 
show)  that  you  cannot  yourself  be  party ;  wherefore,  until  you  have  pleaded  to  issue,  ss  by 
averment,  you  shiU  not  have  aid.  Schnrdeburf^.  We  have  avowed  in  our  several,  for  da- 
mages, &c.,  whereas  you  cloim  this  place  to  be  your  several,  which  falls  in  charge  of  oor  free. 
hold,  to  which  we  cannot  be  party,  Slc.  Berrinptan.  You  are  not  here  as  bsiliflf;  on  the 
contrary,  you  hnve  avowed  ^as  of  your  own  wrong ;  wherefore,  if  you  have  done  wrong,  yon 
ought  to  answer  of  that  wrong.  Sehardrhurfih,  Then  we  tell  you,  that,  whereas  this  same 
Matthew  holds  a  messusffe  and  a  carve  of  land  in  the  town.  &c.,  Luke  holds  s  messuage  and 
two  acres  of  land  ;  and  we  say.  that,  between  'the  ancestors  of )  Luke  snd  Matthew  and  the 
tenants  of  the  aforesaid  tenements,  an  accord  was  msde  tgeprut^  thsi  the  ancestors  of 
Luke  should  have  a  road  to  carry  and  recarry  the  hay  with  horse  and  cart  over  forty  acrca  of 
woodland  and  marsh  which  belonged  (/nrent  to  the  ancestors  of  Luke,  from  the  meadow 
aforesaid  unto  the  house  of  the  ancestor  of  the  said  Luke  ;  and  for  which  easement  the  ances- 
tor of  this  same  Luke  granted  to  the  ancestors  of  Matthew,  &c.,  to  depasture  in  the  meadow 
in  severslty  from  the  time  that  the  hay  was  mown  and  carried  {lent),  until  the  Purification ;  and, 
because  he  has  foreclosed  us  of  such  road,  we  have  ousted  him  of  this  feeding,  &.c, ;  and  so  we 
ull  yoti  thst  he  has  uaed  to  depasture  for  this  cause,  and  not  aa  appendant,  aa  he  baa  aaid  ; 
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♦rrescription,  55(a):  and  this  sole  feeding  might  have  commence-  j-^coq 
ment  by  grant,  and  therefore  a  good  *  prescription."  That  is  a  t^^An 
much  stronger  case  than  the  present.  The  authorities  upon  this  ^ 
subject  are  collected  in  1  Wms.  Saund.  352,  n.  (2),  where  it  is  said : — 
"  It  has  long  since  been  settled,  that  a  man  may  prescribe  to  have  the 
sole  and  several  pasture,  vesture,  or  herbage*,  for  a  limited  time  in  every 
year,  in  exclusion  of  the  owner  of  the  soil,  (b)  But  it  was  for  some  time 
a  question  whether  a  prescription  for  a  sole  and  several  pasture,  &c.,  in 
exclusion  of  the  owner  of  the  soil,  for  the  whole  year^  was  good.  In 
North  V.  Coe,  Yaughan,  251,  1  Lev.  253,  the  court  of  Common  Pleas 
was  equally  divided  upon  it ;  but,  in  the  principal  case  [Potter  v.  North\ 
the  court  of  King's  Bench  inclined  to  think  the  prescription  might  be 
supported ;  and  in  Ho»kins  v.  RobinSj  2  Saund.  324,  2  Lev.  2,  PoUex- 
fen,  13,  1  Mod.  74,  it  was  <idjudged  that  the  prescription  was  good;  for, 
it  does  not  exclude  the  lord  from  all  the  profits  of  the  land ;  as  he  would 
be  entitled  to  the  mines,  trees,  and  quarries :  and  the  law  has  been  so 
considered  ever  since,  {c)  So,  a  tenant  may  prescribe  to  have  all  the 
thorns  growing  upon  such  a  place,  in  exclusion  of  the  owner  of  the  soil : 
Dowglass  v.  Kendal^  Cro.  Jac.  256.  But  a  man  cannot  prescribe  to 
have  common^  eo  nomine^  for  the  tohole  year,  in  exclusion  of  the  lord ; 
for,  this  is  held  to  be  repugnant  to  the  nature  of  the  thing,  (d)  How- 
ever, it  is  said  that  the  lord  may,  •by  custom,  be  restrained  to  a  r^^^^ 
qualified  right  of  common  during  a  part  of  the  year.  As,  where  *■ 
the  custom  was,  that  the  Ford  had  the  place  solely  to  himself  until  Lam- 
mas Day,  and  from  that  time  it  was  common  to  the  tenants  of  the 
manor,  and  the  lord  himself  should  only  put  in  three  horses,  &c. ;  this 
custom  was  held  good ;  and,  by  the  better  opinion,  a  commoner  may  dis- 
train the  lord's  supernumerary  cattle:  Kenrick  v.  Pargiterj  Yelv.  129, 
1  Brownl  187,  Cro.  Jac.  208,  S.  C,  cited  Cro.  Jac.  257.  So,  it  is  said, 
the  lord  may  be  restrained,  together  with  the  commoners,  from  using  the 
common  at  all  during  a  part  of  the  year.     As,  where  the  custom  was, 

ready «  &c.  Caunt  tendered  to  aver  that  he  and  his  anceatora  have  had  and  uaed,  6lc.  ;  aince 
time  of  memory,  &.C.,  without  traveraing  the  cause,  &.c. ;  and  he  could  not  be  received  to  it. 
And  afterwards  he  said  that  Matthew  and  hia  ancestors,  ^c,  aa  appendant,  &,c.,  and  not  for 
such  cause  ;  ready,  &c.,  et  alii  e  amtra.  Sekardeburgh.  He  cannot  be  party  to  this  averment 
without  T..  and  we  pray  aid,  &>c. :  et  auxilinm  hahuit.'* 

a  That  case  was  this  :  *'  Note,  that  a  man  shall  have  land,  and  may  plough  and  sow  it,  and 
cut  and  carry  away  the  corn,  and  then,  after  the  corn  is  sown  nod  carried  away,  another  shall 
have  it  as  his  several,  and  the  other  (the  former)  cannot  meddle  in  the  land  but  to  plough  it 
and  sow  it  and  to  take  the  corn ;  and  hia  beaata  cannot  eat  in  the  land  when  he  comes  tu  sow 
it,  or  to  plough  it,  or  to  carry,  hut  he  shall  have  no  other  proBt  except  the  corn  only,  and  still 
the  freehold  was  in  him.  And  this  was  found  by  verdict ;  and  it  was  found  that  his  beasts  fed 
in  I  he  land ;  wherefore  the  defendant  took  them  damage  feasant,  and  he  (the  plaintiflf)  brought 
replevin.  And  all  this  matter  was  pleaded,  and  found  by  verdict.  Wherefore  it  waa  awarded 
that  the  defendant  should  have  return  ;  and  the  plaintiff  in  mercy.'* 

b  Fiix.  Prescription,  .51.  Co.  Litt.  122  a,  2  Roll.  Abr.  267  (L  .  pi.  6,  (17  Vin.  Abr.  269,  pi. 
6  ;  Sir  Cftorpe  Sparked  case.  Winch.  Rep.  6,  S.  C.  (nom.  Pitt  v.  Chick),  Huit.  45. 

(e  See  Jone$  v.  Eichard,  5  Ad.  Sl  E.  590,  6  N.  &  M.  866. 

(d)  Co.  Lift.  122  a.  1   Roll.  Ahr.  3%  (A,  pi.  2  '4  Vin.  Abr.  577,  pi.  2) ;  2  Roll.  Abr.  26- 
p1.  3(17  Vin.  Abr.  269,  pi.  3) ;  Potter  v.  North,  1  Lev.  268,  1  Vent.  395. 
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that  the  common  should  lie  fallow  and  harried  every  second  year  until 
Lady  Day,  after  the  corn  is  cut  and  carried  away,  the  custom  was  held 
good,  and  that  a  commoner  may  distrain  the  lord's  cattle  which  are 
found  in  the  common  against  the  custom,  (a)  And,  lastly,  it  is  said  to 
have  been  held  clearly,  that  the  commoners  may  prescribe  to  have  com- 
mon in  exdtinon  of  the  loM,  for  a  part  of  the  year."  (J)  [Maulb,  J. 
If  the  sense  of  the  finding,  here,  is,  that  the  plaintiffs  are  excluded  from 
the  feeding  only  between  the  6th  of  July  and  the  14th  of  February,  that 
is  not  the  sense  in  which  I  have  understood  it.  M,  D.  ffilL  If  the 
burgesses  had  only  a  profit  d  prender^  the  defendants  are  out  of  court.] 
That  they  had  no  more  than  a  profit  a  prender^  is  clear  from  The  King 
V.  Churchill,  4  B.  &  C.  760,  6  D.  &  R.  635.  The  burgesses  of  Notting- 
ham, and  the  occupiers  of  antient  messuages  there,  had,  as  such,  for  a 
certain  portion  of  the  year,  a  right  to  turn  cattle  into  certain  fields,  and 
to  exclude,  during  that  period,  the  owner  of  the  soil :  and,  upon  a  qoea* 
^  tion  whether  they  *were  rateable  to  the  poor  in  respect  of  thia 

-I  right,  HoLROYD,  J.,  says:  "A  profit  a  prender  in  the  soil  of 
another,  cannot  be  claimed  by  custom,  except  in  the  case  of  a  copyhold 
or  tenant-right,  where  it  is  claimed  in  the  soil  of  the  lord.  In  other 
eases,  it  can  only  be  claimed  by  grant  or  prescription.  Now,  the  bur- 
gesses in  this  case  cannot  take  as  a  corporation,  and  cannot  prescribe 
for  the  right  in  themselves,  according  to  the  case  of  Melhr  v.  Spatenian, 
1  Saund.  339.  Supposing,  therefore,  that  there  was  a  possession  in  law 
of  those  fields,  so  that  trespass  might  have  ITeen  maintained  either  by 
the  corporation  or  the  burgesses,  I  think  it  must  have  been  by  the  cor- 
poration." (<?)  [Maule,  J.  There  was  no  pretence  for  saying,  in  that 
case,  that  the  burgesses  had  power  to  exclude  any  one  from  coming  upon 
the  land*  The  burgesses  being  under  no  liability  to  repair  in  the  event 
of  a  flood  washing  away  any  portion  of  the  soil  of  the  close,  might  not 
the  owners  of  the  fee  enter  for  that  purpose?  And,  if  so,  clearly  the 
defendants  had  not  the  possession,  to  the  exclusion  of  the  plaintiffs,  for 
all  purposes.] 

M.  I).  Hilly  Clarke,  Serjt.,  and  Waddington,  in  support  of  the  rule. 
The  purport  of  the  two  counts,  is,  that  the  plaintiffs  claim  to  be  pos- 
sessed of  the  close  called  The  Siddals :  for  this  purpose,  there  is  no  dis- 
tinction between  the  close  and  the  soil  of  the  close.  The  jury  having, 
therefore,  found  that  the  plaintiffs  were  not  possessed  of  the  close  at  the 
time  of  the  alleged  trespass,  the  verdict  cannot  be  sustained.  It  is  con- 
^     ^^  ceded,  so  far  as  this  case  is  concerned,  that  the  defendants  did  no 

-'  '''trespass  to  the  plaintiffs,  as  long  as  they  confined  themselves  to 

(«)  Ttulock  V.  WhUe,  1  Roll.  Abr.  405.  406,  (5  Vin.  Abr.  34,  pi.  6.) 
ih)  2  Roll.  Abr.  267  (L\  Wheateland  v.  Payne  (17  Vin.  Abr.  268.  pi.  \\ 
(e)  In  Com.  Dig.  Common  (FlK  it  is  said,  that  a  commoner  cannot  maintain  trespaais  for 
damage  to  the  soil  or  grass  ;  for,  he  has  no  interest  bat  to  take  the  pasture  by  the  mouths  of  his 
cattle  ;  citing  T.  12  H.  8,  fo.  2,  pi.  2  fSir  Simon  de  Harcourt  v.  Spieer,  which  case  is  conri- 
nued,  T.  13  H.  8.  fo.  15.  pi.  l\  and  2  Roll.  552,  1,  7.  where  22  Ass.  fo.  95,  pi.  48  [The  Ahb^ 
of  St,  Mary,  Yorkt  V.  Hugh  de  Atlom)  is  cited. 
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die  surface.  The  defendant,  having  answered  the  gist  of  the  action, 
if  tbe  plaintiffs  intended  to  go  for  something  more  than  simply  break- 
ing and  entering  their  close,  they  should  have  new-assigned.  The 
ground  of  the  decision  in  The  King  v.  Churchill^  was,  that  the  bur- 
gesses had  DO  right  to  the  soil,  but  had  only  an  incorporeal  heredita- 
ment, a  right  of  common  by  prescription.  In  Tht  King  v.  The  Mayor^ 
^e.,  of  Sudbtiri/,  1  B.  &  C.  389,  where  a  corporation,  consisting  of  a 
mayor,  aldermen,  and  twenty- four  capital  burgesses,  was  seised  in  fee 
of  certain  pasture  lands,  and  appointed  a  ranger  to  keep  th«  keys  of  the 
gates,  clean  the  ditches,  preserve  the  fences,  and  impound  cattle  tres- 
passing thereon,  and,  at  a  court  holden  annually,  made  regulations  con- 
cerning their  pastures,  and  the  number  of  cattle  each  burgess  was  to 
turn  on,  and  the  sum  to  be  paid  in  respect  thereof, — which  money,  after 
deducting  the  expenses  of  management  of  the  land,  was  distributed 
among  the  burgesses  who  did  not  turn  on  \ — it  was  h^ld  that  the  cor- 
poration  was  liable  to  be  rated  to  the  poor,  in  respect  of  the  pastures,  as 
the  beneficial  occupier.  In  Burt  v.  Moore^  5  T.  R.  829,  A.,  by  inden- 
ture, demised  to  B.  a  messuage  and  the  milk  of  twenty-two  cows,  to  be 
provided  by  A.,  and  to  be  fed  at  A.'s  expense  on  closes  belonging  to  A. ; 
B.  to  be  allowed  to  turn  out  a  mare ;  and  no  cattle  to  be  fed  there, 
except  the  cows,  a  bull  and  the  mare :  and  it  was  held  that  the  herbage 
and  feeding  passed  to  B.,  and  that  B.  might  distrain  other  cattle  of  A. 
doing  damage  in  the  close.  Lord  Kenyon  said :  **  This  demise  of  the 
dairy  is  a  demise  of  the  sole  and  exclusive  use  of  all  the  grass  that  should 
grow  on  the  closes  particularly  enumerated  in  the  lease,  to  be  taken,  it 
is  true,  by  the  mouths  of  the  plaintiff's  cattle ;  but  those  cattle  were  also 
demised  to  •the  defendant.  If,  instead  of  the  plaintiff *8  cattle,  r-^fAA 
the  defendant  had  rented  the  dairy  from  some  other  person,  the  ^ 
»ola  et  9eparali%  pantura  would,  undoubtedly,  have  passed  by  such  a 
demise  as  the  present,  notwithstanding  it  could  only  have  been  enjoyed 
in  a  particular  manner.  Otherwise,  if  a  stranger  were  to  turn  his  cattle 
on  the  land,  what  remedy  would  the  person  renting  the  dairy  have,  if  he 
could  not  maintain  an  action  of  trespass  against  such  stranger  ?  I  am 
perfectly  satisfied,  that,  although  the  defendant  was  restrained  by  the 
agreement  to  the  particular  mode  of  occupation,  he  is  to  be  considered 
as  the  occupier  of  the  land ;  and,  being  entitled  to  the  sole  use  of  the 
land,  is  also  entitled  to  maintain  trespass,  or  to  justify  distraining  the 
plaintiff's  cattle  damage  feasant  there."  Trespass  vi  et  arm  is  yf'xW  lie 
wherever  there  is  an  exclusive  right:  Wilson  v.  Mackreth^  8  Burr.  1824. 
Lord  Mansfield  there  says:  "The  plaintiff's  right  is  in  the  several 
piece  of  ground  butted  and  bounded ;  a  separate  right  of  property,  to 
take  the  profit  of  the  turf,  and  to  dig  it  for  that  purpose.  The  plaintiff 
has  this  right  exclusively  of  all  others,  and  the  defendant  has  disturbed 
him  in  it.  Therefore  trespass  lies ;  though  he  has  not  the  absolute  right  to 
the  soil."   WiLMOT,  J.,  said :  "  If  this  was  only  a  right  of  common  of  tur- 

2f2 
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bary,  trespass  qtuzre  dausum  f  regit  would  not  He.  But  this  is  an  exclusive 
right  to  dig  turf.  It  appears  from  1  Inst.  c.  l,(a)  under  the  word  Mand,' 
that  it  is  not  necessary  he  should  have  the  whole  property  of  the  land.'* 
Yates,  J.,  said :  "  Wherever  there  is  an  exelu^ve  right,  trespass  lies. 
And  this  is  clearly  an  exclusive  right.  I  do  not  see  that  this  right 
differs  from  a  right  to  a  sole  and  separate  pasture  for  a  term;  and, 
in  that  case,  during  that  time,  trespass  lies.''  And  Aston,  J., 
^^     -   ^mentioned  the  case  oiHoe  v.  Taylor ,  Sir  F.  Moore,  355,  where 

^  the  second  error  assigned  was,  ^*  that  trespass  did  not  lie  quart 
clawmm  fregity  because  the  soil  was  not  granted:"  but  all  the  court  held, 
'^  that  it  did  lie  ;  although  they  granted  that  the  soil  did  not  pass ;  for,  he 
who  has  herbagium^  pasturam^  &c.,  shall  have  trespass  vi  et  arfnit" 
[Gresswell,  J.,  referred  to  Weldon  v.  Brtdgewater^  Sir  F.  Moore, 
802 ;  (6)  where  it  was  said  that  he  who  has  pasturam  terrse^  shall 
have  trespass  quare  clautum  fregttJ]  In  Leuns  v.  Branihwaite^  2  B. 
&  Ad.  437,  it  was  held,  that,  in  copyhold  lands,  although  the  property 
in  mines  be  in  the  lord,  the  possession  of  them  is  in  the  tenant :  the 
latter,  therefore,  may  maintain  trespass  against  the  owner  of  an  adjoining 
colliery,  for  breaking  and  entering  the  subsoil,  although  no  trespass  be 
committed  on  the  surface.  Lord  Tenterden  there  says :  '*  It  is  well 
established  that  property  may  be  in  one  person,  and  postession  in  another. 
Although,  therefore,  the  property  in  a  mine  be  in  the  lord,  it  does  not 
follow  that  possession  of  it  may  not  be  in  the  copyholder.  The  property 
in  trees  is  in  the  lord,  yet  the  possession  of  them  is  in  the  tenant ;  and 
the  latter  may  maintain  trespass  even  against  the  lord,  for  cutting  down 
trees.  Unless,  therefore,  there  be  a  distinction  between  trees  on  the 
surface  of  the  soil,  and  minerals  below,  the  authorities  cited  as  to  trees, 
are  in  point.  No  decision  or  dictum  has  been  cited,  which  warrants  any 
such  distinction.(c)  The  general  rule  being,  that  he  who  has  the  surface 
has  the  subsoil,  it  seems  to  me  that  the  copyholder  has  possession  of  the 
subsoil^  though  he  may  have  no  property  in  it.  The  authorities  cited  to 
show  that  a  lessee  at  will  may  take  a  release  of  the  inheritance,  whereby 
his  estate  is  enlarged,  or  a  confirmation  for  his  life,  upon  which  a  re- 
•'HftT   mainder  may  be  *dependent,  are  in  favour  of  this  opinion.     As, 

^  then,  the  possession  of  a  mine  is  in  the  copyholder,  and  not  in  the 
lord,  the  former  may  maintain  trespass  for  an  entry  upon  it."  And  in 
Stammers  v.  JDixon,  7  East,  200,  which  was  an  action  of  trespass,  for  break- 
ing and  entering  the  plaintiff's  close^  and  removing  the  earth,  &c.,  Lord 
Ellenborough  said :  "  The  word  *  close'  imports,  in  the  abstract,  the 
interest  in  the  soil ;  and,  if  the  defendant  only  make  out  that  he  has  a 
partial  interest  in  the  land,  such  as  the  right  primee  tonsurwj  the  issue 
must  be  found  against  him.  And  the  evidence  shows,  that,  from  all  time, 
the  defendant's  benefit  has  been  confined  to  the  taking  the  fore-crop,  and 

(o)  Co.  Liu.  4  a,  4  b.  (ft;  S.  C.  more  at  large,  Cro.  Eliz.  421. 

(c)  In  trt€9  he  has  an  intert$t  m  respect  of  fruit  and  shade. 
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that  every  othfer^benefit  of  the  land  has  been  enjoyed  by  those  from 
whom  the  plaintiff  claims.  We  must,  then,  construe  the  rights  of  the 
parties,  however  derived  from  ancient  grants,  consistently  with  the 
possession :  and  there  will  then  exist  a  copyhold  interest  in  the  prima 
tanmra^  for  the  defendant,  and  every  other  freehold  interest  in  the 
land,  for  the  plaintiff."  These  authorities  clearly  show,  that  the  only 
parties  who  could  maintain  trespass  for  breaking  and  entering  The 
Siddals,  at  the  time  the  trespasses  in  question  were  committed,  were 
those  who  had  the  exclusive  possession  of  the  surface. 

Cur,  adv.  vtdt 
M,  D.  Hill  and  Waddington  now  showed  cause  against  the  rule  in 
Cox  V.  Mouthy.  The  distinction  that  arose  in  the  former  cases,  between 
the  surface  and  the  subsoil,  does  not  arise  here.  Whatever  may  be  the 
fate  of  the  former  rules,  it  is  quite  clear  that  the  plaintiffs  cannot 
maintain  trespass  against  one  who  merely  rides  over  the  close  at  a  time 
when  they  have  no  right  to  the  possession :  2  Roll.  Abr.  tit.  Tretpoii 
(S).  (a)  The  heir  cannot  have  ^trespass  against  an  abator,  until  rm^n 
actual  entry.  In  Croihy  v.  Wadswortk^  6  East,  602,  it  was  held  ^ 
that  one  who  has  contracted  with  the  owner  of  a  close  for  the  purchase 
of  a  growing  crop  of  grass  there,  for  the  purpose  of  being  mown  and 
made  into  hay  by  the  vendee,  has  such  an  exclusive  possession  of  the 
close,  although  for  a  limited  purpose,  that  he  may  maintain  trespass 
jaare  datisum  f regit  against  any  person  entering  the  close  and  taking 
*he  grass,  even  with  the  assent  of  the  owner.  So,  here,  the  jury  having 
found  that  the  corporation  of  Derby  had  the  sole  and  exclusive  right  to 
the  possession  of  the  close,  they  alone  could  maintain  trespass,  and  no 
other  person  could  have  a  concurrent  right. 

Whitehurft  and  Fowler^  in  support  of  the  rule.  When  he  ruled  that 
the  plaintiffs  had  not  the  possession,  the  learned  judge  evidently  had  in 
his  mind  the  herbage  only.  The  right  of  the  burgesses  was  not  a  right 
of  prima  vestura^  or  prima  tonsura^  but  a  mere  right  to  take  the  grass 
by  the  mouths  of  their  cattle  of  a  particular  description.  [Gresswell, 
J.  We  must  take  it  that  the  jury  have  properly  found  that  the  plain- 
tiiTs  had  no  right  to  go  upon  The  Siddals  between  the  6th  of  July  and 
the  14th  of  February.  Upon  this  rule,  you  cannot  be  allowed  to  impeach 
that  finding.]  That  is  conceded.  [Cresswell,  J.  The  proposition  you 
have  to  establish,  is,  that  a  man,  who  would  himself  be  a  trespasser  if  he 
went  on  the  land,  may  yet  maintain  trespass  against  another  for  going 
there.]  Being  owners  of  the  fee,  any  trespass  committed  at  any  time 
upi/n  the  close,  is  an  invasion  of  the  plaintiffs'  right.  [Maule,  J.  You 
miglu  as  well  contend  that  a  man  who  owns  a  stratum  of  coal  a  thousand 
fathojis  deep,  can  bring  trespass  against  another  for  walking  over  the 
surface  of  the  land.  That  •is  this  case,  differing  only  in  degree.]  r^c^o 
There  u  nothing  to  prevent  the  plaintiffs'  maintaining  trespass,  ^ 

(a)  Translated,  17  Vin.  Abr. 
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if  the  burgesses  have  only  a  profit  d  prender.     [Maule,  J.     It  is  not 
open  to  you  upon  the  rule,  to  contend  for  that.] 

Wilde,  C.  J.  With  regard  to  the  cases  of  Cox  v.  Gltu  and  Cox  y. 
Sainty — in  which  it  was  found,  that  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Derby  were,  at  the  time  of  the  alleged  trespasses,  en- 
titled to  the  exclusive  possession  of  the  surface  of  the  loetit  in  quo,  but 
that  the  plaintiffs  were  entitled  to  the  subsoil,  and  in  which  rules  have 
been  obtained  to  enter  verdicts  for  the  respective  defendants,  in  pursu- 
ance of  leave  reserved  at  the  trial, — it'seems  to  me  that  the  ruling  of 
the  learned  judge  was  perfectly  correct.  It  cannot  be  denied  that  the 
possession  of  the  surface  may  be  in  one  person,  and  the  possession  of 
and  the  right  to  the  subsoil,  in  another.  Such  rights  may  be  derived 
by  grant ;  or  may  be  inferred  from  a  long  and  uniform  course  of  enjoy- 
ment, "which  will  be  supposed  to  correspond  with  the  interest  created  by 
some  grant.  It  is  found  in  the  present  case  that  the  burgesses  had  a 
right,  during  a  certain  portion  of  the  year,  to  take  the  herbage  by  the 
mouths  of  their  sheep  and  cattle :  and  it  is  not  found  that  they  ever  had 
any  more  extensive  right.  In  order  to  give  them  that  limited  right,  it 
was  not  necessary  that  the  owner  of  the  soil  should  part  with  more  than 
the  mere  right  of  possession  during  the  time  of  the  exercise  of  such  right 
cf  pasturage.  If,  then,  it  is  competent  to  the  owner  of  the  soil  to  grant 
Such  a  limited  interest,  and  to  retain  all  his  rights  in  the  subsoil,  what 
are  the  proper  materials  whence  we  are  to  infer  what  the  grant  vas,  but 
the  course  of  enjoyment?  Here,  all  that  the  burgesses  and  freemen 
were  shown  ever  to  have  enjoyed,  was,  the  pasturage  from  the  6th  of 
July  to  the  14th  of  February :  and  there  was  nothing  in  the  case  to 
•5491  *^^*^  *^  ^^^  conclusion  that  the  owner  of  the  soil  ever  parted  with 
more  than  was  necessary  to  the  exercise  of  that  limited  right. 
There  is  no  doubt  that  different  strata  of  the  soil  may  be  the  subjects 
of  separate  and  distinct  rights.  A  difficulty  might  have  arisen  as  to  the 
depth  to  which  the  right  of  the  burgesses  extended :  but  that  is  excluded 
by  the  finding  of  the  jury,  which  must  be  assumed  to  mean  that  the  holes 
made  in  the  close  were  dug  to  such  a  depth  as  to  interfere  with  the  sub- 
soil, which  the  owners  of  the  fee  had  not  parted  with.  What,  then,  is 
there  to  prevent  the  latter  from  maintaining  an  action  for  that  trespass? 
In  the  case  of  mines,  no  question  could  arise.  If  the  owner  of  the  fee 
retains  the  right  to  the  mines  and  minerals,  and  has  also  the  possession, 
he  may  maintain  an  action  for  any  invasion  of  his  rights.  Here,  the 
plaintiffs  have  the  fee ;  and  they  retain  the  possession  of  the  subsoil. 
They  never  granted  anything  more  than  the  herbage ;  leaving  all  their 
other  rights  just  as  complete  and  full  as  if  they  had  granted  nothing. 
It  therefore  seems  to  me  that  the  learned  judge  was  right  in  saying  that 
the  exclusive  possession  of  the  surface  by  the  burgesses,  was  consistent 
with  the  right  and  possession  of  the  subsoil  in  the  plaintiffs ;  and  that, 
taking  the  finding  of  the  jury  to  mean  that  the  burgesses  had  the 
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exclosive  possession  of  the  sarface  at  the  time  the  alleged  trespasses 
were  committed,  and  that  the  exclusive  possession  of  the  subsoil  was  then 
in  the  plaintiffs,  the  verdict  was  properly  entered  for  the  plaintiffs  for 
the  trespass  done  to  the  subsoil.  The  rules  in  these  two  actions,  there- 
fore, ought,  I  think,  to  be  discharged* 

The  case  of  Cox  v.  Mouiley  is  much  more  free  from  diflSculty.  Tres- 
pass is  a  remedy  given  for  an  interference  with  the  possession.  It  by  no 
means  follows,  as  has  been  supposed  in  the  argument,  that  if  that 
possession  has  been  dealt  with  in  such  a  way  as  to  '^'interfere  with  p^ecA 
the  soil,  independently  of  the  possession  of  the  surface,  trespass  is  ■- 
maintainable.  But  the  law,  as  applicable  to  the  facts  of  this  case,  is  certain- 
ly free  from  doubt.  To  make  trespass  maintainable,  the  plaintiff  must 
not  only  have  a  right  to  the  possession,  but  must  have  the  actual  posses- 
sion. Here,  it  is  found  that  the  right  of  possession  and  the  actual  posses- 
sion were  both  out  of  the  plaintiffs  at  the  time  of  the  committing  of  the 
alleged  trespass,  by  the  defendant  Mousley,  which  consisted  merely  in 
riding  over  the  close.  There  was  no  evidence  of  any  injury  beyond  the 
surface.  The  verdict  was,  therefore,  properly  entered  for  the  defendant. 
And  this  rule  also  must,  consequently,  be  discharged. 

Maule,  J.  I  also  am  of  opinion  that  these  rules  must  be  discharged. 
The  first  #ount  of  the  declaration  is  somewhat  peculiar :  it  (Charges  that 
the  defendant,  with  force  and  arms,  &c.,  broke  and  entered  certain  soil 
of  the  plaintiffs,  the  said  soil  being  the  soil  of  and  belonging  to  a  certain 
close  called  The  Siddals,  and  subverted,  &c.,  the  soil  of  the  plaintiffs, 
and  made  divers  holes  therein,  &c.  The  second  is  a  count,  in  the  ordi- 
nary form,  for  breaking  and  entering  the  plaintiffs'  close.  In  the  first 
two  cases, — Cox  v.  Gluey  and  Cox  v.  Saintj — there  was  evidence  given 
on  the  part  of  the  plaintiffs  reasonably  establishing  a  seisin  in  fee  in 
the  plaintiffs.  But  there  was  also  evidence  that  the  burgesses  of  the 
borough  of  Derby  were  entitled  to  the  possession  of  the  surface  during  a 
certain  portion  of  the  year.  The  Conclusion  to  which  the  jury  came  was, 
that  the  plaintiffs  were  seised  in  fee  of  the  subsoil  at  all  events ;  and 
that,  from  the  6th  of  July  until  the  14th  of  February  in  the  following 
year,  the  burgesses  were  entitled  to  the  possession  of  the  surface,  to  the 
exclusion  of  the  plaintiffs — negativing  any  special  right  they  might  have. 
Possibly  the  jury  may  have  come  to  that  conclusion  upon  ^insufficient  r*  r  r-i 
evidence:  but  their  finding  is  not  found  fault  with;  the  rule  was  ^ 
moved,  and  granted,  on  the  ground  of  misdirection  only, — the  learned 
judge  having  held,  that,  considering  the  nature  of  the  trespass  complained 
of,  that  finding  amounted  to  a  verdict  for  the  plaintiffs  on  the  first  issue. 
The  learned  judge,  in  effect,  decided  that,  if  a  man  is  possessed  of  a  close, 
and  another  digs  holes  therein,  although  a  third  person  has  for  the  time 
the  exclusive  possession  of  the  surface,  the  former  is  entitled  to  a  verdict 
upon  a  count  framed  like  the  first  count  in  this  case.  It  appears  to  me 
that  the  view  taken  by  the  learned  judge,  was  perfectly  correct.  The 
Vol.  v.— i4 
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term  '^  close"  might  include  the  surface  as  well  as  thesubsoiL  But,  in 
tort,  the  plaintiff  may  be  entitled  to  a  verdict,  although  he  proves  part 
only  of  what  he  charges  in  his  declaration.  So,  where  the  plaintiff  alleges 
that  he  is  possessed  of  a  "close," — that  is,  the  surface,  or  the  subsoil, — 
if  he  proves  his  possession  of  either,  he  sustains  his  declaration.  If  the 
burgesses  had  had  the  exclusive  possession  of  the  close,  it  is  clear  the 
plaintiffs  could  not  have  maintained  trespass.  There  may,  no  doubt,  be 
easements,  the  obstruction  of  which  would  not  enable  the  party  to  main- 
tain trespass.  But  the  finding  of  the  jury  in  this  case,  excludes  all  difS- 
culty  as  to  that. 

The  case  of  Cox  v.  Moiisley  seems  to  me  to  be  a  very  clear  one.  The 
question  is,  whether  the  plaintiffs  can  maintain  trespass  against  the 
defendant  simply  for  riding  over  the  close,  the  exclusive  right  to  the 
possession  of  the  surface  of  which  was  in  third  persons.  To  raise  the 
question  at  all,  it  was  necessary  somewhat  to  distort  the  finding  of  the 
jury.  The  terms  of  the  finding,  however,  are  quite  clear  and  unam- 
biguous. To  preclude  all  doubt,  the  jury  say  that  the  burgesses  had 
the  exclusive  possession  of  the  surfsicc  at  the  time  the  alleged  trespass 
was  committed.  The  action  clearly  was  not  maintainable.  The  plain- 
*55''>1  ^^^^  ^^^  ^^^  burgesses  of  Derby  are,  *so  far  as  regards  the  sur- 
face of  The  Siddals,  in  the  situation  of  the  parties  in  tU%  case  put 
in  Co.  Litt.(rt),  as  explained  in  Preston  on  Estates^{Ji>) — in  the  enjoyment 
of  the  surface  during  alternate  half-years.  No  doubt,  upon  the  evidence, 
the  plaintiffs  were,  at  all  times,  entitled  to  the  fee-simple  of  the  subsoiL 

Cresswell,  J.  Tlie  substantial  question  in  Cox  v.  Glue  and  Cox  v. 
Saint,  is,  whether  the  jury  were  warranted  in  finding,  that  the  right  and 
possession  of  the  subsoil  in  The  Siddals,  was  in  the  plaintiffs.  It  is  true 
the  jury  were,  in  a  manner,  led  by  the  judge  to  that  conclusion :  but 
there  was  abundant  evidence  to  warrant  it.  The  finding  is,  that  the 
plaintiffs  were  in  possession  of  the  subsoil,  but  not  of  the  surface,  the 
exclusive  possession  of  that,  being,  at  the  time,  in  the  burgesses  of 
Derby.  And  I  think  the  pleadings  were  sufficient  to  entitle  the  plain- 
tiffs to  maintain  the  action  for  the  trespass  committed  with  respect  to 
the  subsoil. 

As  to  the  case  of  Cox  v.  Mo'kisley,  there  seems  to  me  to  be  no  difficulty 
whatever;  the  jury  having  expressly  found  that  the  plaintiffs  were  not 
in  possession  of  the  surface  at  the  time  of  the  alleged  trespass.  The 
case  cited  from  Siderfin,  undoubtedly  goes  to  show  that  one  who  has  a 
right  to  enter  land  for  one  purpose,  cannot  justify  entering  it  for  another 
purpose.  That,  however,  is  blinking  the  question, — which  is,  whether 
the  plaintiffs  were  possessed  or  not,  at  the  time  of  the  alleged  trespass. 
I  am  of  opinion  that  the  rule  in  this  case,  as  well  as  in  the  others,  should 
Lo  discharged. 

y.  Williams,  J.     I  am  of  the  same  opinion.    As  to  Cox  v.  Olue  and 

(ci)  4  a.  (6)  See  Prest.  Est.  112,  113 ;  1  Tbo.  Co.  Litt.  506  (X). 
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Cox  V.  Saint^  I  think  the  finding  of  the  jury  must  be  taken  to  be  equivalent 
to  a  finding  in  the  burgesses  of  a  right  of  prima  vestura,  or  prima  tonmira : 


*and,  if  so,  the  question  is,  whether,  if  a  stranger  digs  holes  in 
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the  soil,  during  the  time  for  the  exercise  of  the  limited  and  sub- 
ordinate right,  the  general  owner  of  the  soil  may  not  maintain  trespass. 
1  am  of  opinion  that  he  may ;  nothing  having  passed  out  of  him'  but  so 
much  of  the  surface  as  to  enable  the  parties  having  the  limited  right,  to 
exercise  that  right.  The  passage  cited  from  Co.  Litt.  4  b,  proves 
that.  I  also  think  there  is  nothing  in  the  objection  to  the  form  of  the 
pleadings. 

With  respect  to  the  case  of  Cox  v.  Mousley^  it  is  unnecessary  to  say 
what  would  have  been  the  result,  if,  instead  of  finding  a  right  to  prima 
vesturay  or  prima  tansura,  in  the  corporation  of  Derby,  the  jury  had 
found  merely  an  exclusive  right  of  pasturage,  I  think  the  plaintiiTs 
clearly  cannot  maintain  trespass  against  the  defendant  for  merely  riding 
over  the  close,  at  a  time  when  the  possession  of  the  surface  was  out  of 
them.  Rules  discharged. 

TUNNICLIFFE  v.  TEDD.    Jan.  25. 

A  party  having  been  summoned  before  two  justices,  under  the  9  G.  4,  c.  31,  s.  27,  for  an 
assault,  and  having  appeared  and  pleaded  not  guilty,  the  complainant  declined  to  proceed, 
stating  that  he  meant  to  bring  an  action.  The  justices  thereupon  dismissed  the  complaint, 
and  gave  the  defendant  a  certificate  as  follows : — 

"  We  deemed  the  otfence  not  proved,  inasmuch  as  the  complainant  did  not  ofTer  any  evidence  in 
support  of  the  information ;  and  have  accordingly  dismissed  the  said  complaint  :*' — 

Held,  that  what  passed  before  the  justices  constituted  a  "  hearing"  within  the  meaning  of  the  27th 
section ;  and  that  the  certificate  was  a  complete  bar  to  an  action  for  the  same  assault,  under 
S.28. 

Trespass,  for  an  assault  and  battery. 

Plea,  first,  not  guilty ;  secondly,  that  the  several  alleged  trespasses  in 
the  declaration  mentioned,  were  committed  after  the  passing  and  com- 
mencement of  a  certain  act  of  parliament,  made  and  passed  in  the  ninth 
year  of  the  •reign  of  His  late  Majesty  King  George  the  Fourth,  r*cc4 
intituled,  ^*  An  act  for  consolidating  and  amending  the  statutes  *- 
in  England  relative  to  offences  against  the  peace  ;**  that  the  said  alleged 
trespasses  amounted  to  no  more  than  a  common  assault  and  battery 
within  the  meaning  of  that  act ;  that  after  the  commission  of  such  trespass, 
to  wit,  on,  &c.,  upon  the  complaint  of  the  plaintifi"  before  then  made  by 
him  of  the  said  trespass,  according  to  the  said  statute,  the  defendant  was 
brought  before  A.  B.  and  C.  D.,  Esquires,  then  being  justices  of  our 
lady  the  Queen,  in  and  for  the  city  of  Coventry,  in  the  county  of  War- 
wick, &c.,  to  hear  and  determine  misdemeanours  therein  committed ;  that 
thereupon  the  said  justices,  so  being  such  justices,  did  then  dismiss  the 
said  complaint,  upon  the  hearing  thereof,  on  the  ground  that  the  said 
alleged  trespasses  were  not  proved ;  that  thereupon  they  the  said  justices, 
80  being  such  justices  as  aforesaid,  did  then,  according  to  the  said  statute^ 


654  TuNNicLiFFE  V.  Tedd.   H.  T.  1848. 

forthwith  make  out  a  certificate,  under  their  hands,  stating  the  fact  and  the 
said  ground  of  such  dismissal,  and  did  then  deliver  the  said  certificate  to 
the  defendant, — as  by  the  certificate  of  the  said  A.  B.  and  C.  D.,  under 
their  hands,  and  now  shown  to  the  court  here,  more  fully  and  at  large 
appears, — which  said  dismissal  still  remains  in  full  force  and  effect; 
whereby,  and  by  force  of  the  said  statute,  the  defendant  then  became, 
and  still  was,  released  from  the  said  action. 

Replication,  that  the  said  justices  did  not  dismiss  the  said  complaint, 
upon  the  hearing  thereof,  on  the  ground  that  the  said  alleged  trespasses 
were  not  proved,  mode  etfarmd,  &c. 

Issue  thereon. 

The  cause  was  tried  before  Patteson,  J.,  at  the  summer  assizes  for 
the  county  of  Warwick,  in  1846. 

The  assault  charged  in  the  declaration  having  been  proved,  witnesses 
^rrr-t  ^®^®  called  on  the  part  of  the  *defendant,  who  stated  the  follow- 
^^  ing  facts : — On  the  23d  of  March,  1846  (the  assault  having  been 
committed  on  the  21st),  the  plaintiff  obtained  a  summons  from  the 
magistrates,  against  the  defendant,  for  the  assault.  On  the  30th,  the 
parties  attended,  when  the  case  was  called  on ;  and,  the  information 
having  been  read  by  the  clerk  to  the  magistrates,  the  defendant  was 
called  upon  to  plead,  and  pleaded  '^  not  guilty."  The  plaintiff  declined 
to  call  witnesses,  observing  that  he  should  go  no  further  with  the 
information,  but  would  bring  an  action  against  the  defendant.  The 
defendant  said  he  had  brought  his  witnesses,  and  wished  to  go  into  the 
case :  and  he  applied  for  and  obtained  a  certificate  under  the  9  G.  4,  c 
^.^-  31,  s.  27,(a)  which  was  accordingly  given  to  him,  •under  the 
-■  hands  of  the  mayor  and  another  magistrate,  in  the  following 
words : — "  We  deemed  the  offence  not  proved,  inasmuch  as  the  said 
complainant  did  not  offer  any  evidence  in  support  of  the  information ; 
and  have  accordingly  dismissed  the  said  complaint." 

(a)  Which  enacts,  '*  that,  where  any  person  shall  unlawfully  assault  or  beat  any  other  person. 
It  shall  be  lawful  for  two  justices  of  the  peace,  upon  complaint  of  the  party  aggrieved,  to  hear 
and  determine  such  ofTeuce,  and  the  offender,  upon  conviction  thereof  before  them,  shall  forfeit 
and  pay  such  fine  as  shall  appear  to  them  to  be  meet,  not  exceeding,  together  with  oostB  {it 
ordered),  the  sum  of  5^,  &c. ;  and,  if  such  fine  as  shall  be  awarded  by  the  said  justices,  together 
with  the  costs  (if  ordered),  shall  not  be  paid,  either  immediately  after  the  conviction,  or  within 
such  period  as  the  said  justices  shall  at  the  lime  of  the  conviction  appoint,  it  shall  be  lawful  for 
them  to  commit  the  offender  to  the  common  gnol  or  house  of  correction,  there  to  be  imprisoned 
for  any  term  not  exceeding  two  calendar  months,  unless  such  fine  and  costs  be  sooner  paid ; 
but,  if  the  justices,  upon  the  hearing  of  any  such  case  of  assault  and  battery,  gkall  detm  the 
offence  not  to  he  proved ^  or  $hallfind  the  assault  or  battery  to  have  heenjuslifiedt  or  $o  trifling  as 
not  to  merit  any  punishment^  and  shall  accordingly  dismiss  the  complaint,  they  shall  forthwith 
make  out  a  certificate  under  their  hands,  stating  the  fact  of  such  dismissal,  and  shall  deliver 
such  certificate  to  the  party  against  whom  the  complaint  was  preferred.*' 

The  28th  section  enacts,  "  that,  if  any  person  against  whom  any  such  complaint  shall  have 
beer,  preferred  for  any  common  assault  or  battery,  shall  have  obtained  such  certificate  as  afore- 
BaH  or,  having  been  convicted,  shall  have  paid  the  whole  amount  adjudged  to  be  paid  undet 
such  conviction,  or  shall  have  suffered  the  imprisonment  awarded  for  non-payment  thereof;  io 
every  such  case  he  shall  be  released  from  all  further  or  other  proceedings,  civil  or  criminal,  foi 
the  tame  cause  *' 
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On  the  part  of  the  plaintiff,  it  was  submitted  that  that  which  passed 
before  the  magistrates  did  not  amount  to  a  **  hearing,''  so  as  to  warrant 
the  granting  of  a  certificate  under  the  statute. 

For  the  defendant,  it  was  insisted  that  the  certificate  was  final  and 
conclusive,  and  a  bar  to  any  subsequent  proceeding  for  the  same  assault. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff;  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  on  the  second  issue, — 
the  plaintiff  being  at  liberty  to  object  to  the  plea  by  way  of  motion  for 
judgment  non  obstante  veredicto^  and  the  court,  if  necessary,  to  draw 
such  conclusion  of  fact  as  the  jury  might  have  done.  A  verdict  was 
thereupon  entered  for  the  plaintiff,  damages  20Z. 

Whitehurttj  in  Michaelmas  term,  1846,  accordingly  obtained  a  rule 
nisi.  He  submitted  that  the  issue  raised  by  the  replication  was  an 
immaterial  one ;  for,  that  it  admitted  the  hearing,  and  merely  traversed 
the  ground  of  the  dismissal  of  the  complaint. 

Humfrey  now  showed  cause.  The  question  is,  whether  that  which 
took  place  before  the  magistrates  on  the  80th  of  March,  was  such  a 
hearing  and  determination  of  the  complaint  as  to  make  the  certificate  a 
bar  to  any  future  action ;  or  whether  the  act  does  not  contemplate  a 
hearing  and  adjudication  upon  the  merits.  [Maule,  J.  You  say  that 
that  which  took  place  was  equivalent  to  a  nonsuit.]  Precisely  so. 
[CoLTMAN,  J.  Suppose  the  plaintiff  had  not  appeared  at  all  on  the 
*30th  of  March.]  He  is  not  in  a  worse  position,  because  he  p«rr»7 
appears,  and  then  withdraws  the  charge.  [Maule,  J.  It  has  ^ 
been  held  (a)  that  a  certificate  under  the  6  G.  4,  c.  50,  s.  30,  cannot  be 
given  where  the  party  is  nonsuited.  V.  Williams,  J.  In  WUd  v.  Holt^ 
9  M.  &  W.  161,  where,  by  an  order  of  nisi  prius,  the  arbitrator  to 
whom  the  cause  was  referred,  had  power  to  order  a  verdict  or  a  nonsuit, 
— ^an  award  directing  a  nonsuit  to  be  entered,  was  held  bad,  as  not  being 
final.]  That  which  passed  here,  was  more  like  a  withdrawal  of  the 
record.  [Maule,  J.  Withdrawing  the  record  is  merely  taking  the 
record  out  of  the  hands  of  the  marshal,  with  whom  the  plaintiff  has 
deposited  it  to  hold  as  his  agent.  That  differs  from  this  case.]  A 
party  may  always  retire,  provided  he  is  ready  to  pay  the  costs.  It 
might  turn  out  that  the  plaintiff  was  so  grievously  hurt,  that  the  limited 
jurisdiction  of  the  magistrates  was  not  competent  to  deal  with  the  case. 
[Cresswell,  J.  Have  the  justices  power  to  dismiss  the  complaint, 
without  a  hearing  ?]  It  would  seem  that  they  have.  In  The  Queen  v. 
&amper^  1  Q.  B.  119,  4  P.  &  D.  539,  by  a  rule  of  Quarter  Sessions,  it 
was  ordered  that  all  applications  intended  to  be  made  for  orders  of 
maintenance  in  bastardy,  should  be  entered  with  the  clerk  of  the  peace, 
on  or  before  a  certain  day ;  and  that  such  applications  should  be  called 

(a)  Vide  Woodr,  Grimwood,  10  B,  &  C.  689,  5  M.  &  R.  622.  But  see  3  &  4  W.  4,  c.  42 
•.35. 
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on  at  the  sessions,  in  the  order  of  entry.  The  overseers  of  a  parish 
entered  an  application  with  the  clerk  of  the  peace,  according  to  the 
above  rule  and  the  practice  of  the  sessions,  paying  the  usual  fee  on 
entry,  and  giving  notice  to  the  party  against  whom  they  applied.  At 
the  sessions  the  party  attended,  and  the  case  was  called  on ;  but  the 
prosecutors  did  not  appear.  The  sessions  made  no  order  upon  the 
^.-Q-  application,  and  ordered  (under  the  ^statute  4  i  6  W.  4,  c.  76, 
-I  s.  73)  that  the  overseers  should  pay  costs  to  the  party  appear^ 
ing :  it  was  held  that  the  entry  was  an  applieatian,  and  the  calling  on 
of  the  case,  and  attendance  of  the  opposing  party,  a  hearing  of  snch 
application,  within  s.  73 ;  and,  therefore,  that  the  order  for  costs  was 
rightly  made.  And  in  The  Queen  v.  The  Recorder  of  Exeter j  5  Q.  B. 
842,  parish  officers  applied  for  an  order  of  maintenance  under  the 
statute  2  &  3  Vict.  c.  85,  s.  1 ;  and  the  person  charged  as  putative 
father,  removed  the  application  to  the  Quarter  Sessions,  under  s.  3. 
On  the  opening  of  the  case  at  sessions,  it  was  objected  that  the  appli- 
cants were  the  overseers  of  a  parish  forming  part  of  a  union  under  a 
local  act,  and  that  the  guardians  of  such  union,  and  not  the  parish 
officers,  were  the  parties  authorised  to  apply.  The  sessions,  on  this 
ground,  dismissed  the  application,  but  without  costs,  thinking  that  they 
had  no  jurisdiction  to  grant  them.  On  motion  for  a  mandamus,  to  enter 
continuances,  and  award  costs, — it  was  held  that  the  application  had 
been  sufficiently  heard  to  warrant  the  granting  of  costs  under  the  act, 
and  that,  although  the  overseers  were  not  the  proper  parties  to  apply  f(« 
the  order  of  maintenance,  yet,  having  so  applied,  they  were  liable  to 
costs.  Neither  of  these  cases  has  any  application  here.  Under  this 
statute,  there  is  no  power  to  give  costs.  But,  in  The  Queen  v.  lA»rd 
Haetinge^  6  Q.  B.  141,  where,  on  application  to  two  justices  under  the 
2  &  3  Vict.  c.  85,  s.  1,  by  guardians  of  a  union,  for  an  order  of  main- 
tenance, an  objection  was  successfully  taken  to  the  evidence  offered,  to 
jprove  that  the  notice  of  application  had  been  signed  by  a  majority  of  the 
guardians ;  no  other  evidence  being  given,  the  justices  refused  to  make 
an  order :  and  it  was  held  that  they  were  not  bound  to  award  costs,  under 
^  ^-  the  4  &  5  W.  4,  c.  76,  s.  73,  for  there  had  been  no  *  "  hearing"  of 
•J  the  application.  [Maule,  J.  There,  the  defendant  prevented 
the  plaintiff  from  offering  any  evidence.  I  cannot  help  thinking  it  is  a 
*' hearing"  within  the  statute,  when  the  justices  are  ready  to  hear  the 
complaint,  and  the  complainant  has  nothing  to  say.]  How  can  the  jus- 
tices be  said  to  ''hear  and  determine"  the  offence,  when,  before  any- 
thing is  done,  the  complaint  is  withdrawn  ? 

Whitehurst  and  Mellor,  in  support  of  the  rule.  Before  the  passing  of 
this  act,  in  the  case  of  a  common  assault,  the  plaintiff  had  two  concurrent 
remedies, — ^by  action,  and  by  indictment.  This  being  deemed  unjust  and 
oppressive,  power  is  given  to  two  justices  summarily  to  convict  and  punish 
the  offender,  provided  the  party  aggrieved  chooses  to  proceed  under  thi» 
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act.  The  magistrates  are  placed  in  the  situation  of  a  judge  and  jury. 
Upon  this  replication,  the  only  issue  waa,  on  the  ground  of  the  dismissal. 
If  it  admitted  of  the  construction  that  is  essential  to  support  the 
argument  on  the  part  of  the  plaintiff,  the  replication  would  be  bad  for 
duplicity,  or  as  involving  a  negative  pregnant.  If  the  construction  be 
doubtful,  the  court  will  adopt  that  which  will  make  it  a  good  pleading. 
It  cannot  be  denied  that  the  magistrates  had  jurisdiction  over  the 
subject-matter.  In  certifying,  they  are  restricted  to  the  three  grounds 
mentioned  in  the  act :  Skuse  v.  DaviSy  10  Ad.  &  E.  635,  2  P.  Having 
made  a  certificate  in  conformity  with  the  statute,  the  court  will  accredit 
tbeir  act,  and  will  assume  that  the  certificate  was  properly  granted : 
Aldridge  v.  ffaineSy  2  B.  &  Ad.  395.  It  appears  on  the  face  of  the 
plea, — ^uncontradicted  by  the  replication, — that  the  magistrates  granted 
such  a  certificate,  as,  by  the  act,  they  were  authorised  to  grant.  Some 
light  is  thrown  upon  the  intention  of  the  •legislature  by  the  29th  ^^^^r. 
section,  which  enacts,  ^'  that,  in  case  the  justices  shall  find  the  ^ 
assault  or  battery  complained  of,  to  have  been  accompanied  by  any 
attempt  to  commit  felony,  or  shall  be  of  opinion  that  the  same  is,  from 
any  other  circumstance,  a  fit  subject  for  a  prosecution  by  indictment, 
they  shall  abstain  from  any  adjudication  thereupon,  and  shall  deal  with 
the  case  in  all  respects  in  the  same  manner  as  they  would  have  done 
before  the  passing  of  this  act :  provided  also  that  nothing  herein  contained 
shall  authorise  any  justices  of  the  peace  to  hear  and  determine  any  case 
of  assault  or  battery,  in  which  any  question  shall  arise  as  to  the  title  to 
any  lands,  tenements,  or  hereditaments,  or  any  interest  therein  or  ac- 
cruing therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or  any  execution 
under  the  process  of  any  court  of  justice.*'  The  plaintiff,'  having 
lodged  his  complaint,  put  it  in  a  course  of  investigation,  from  which  he 
had  no  right  afterwards  to  retire.  Could  a  prosecutor  withdraw  an 
indictment  after  the  jury  had  been  charged  with  the  prisoner  ?  [Maule, 
J.  The  27th  section  constitutes  the  two  justices,  a  court  of  oyer  and 
terminer.  In  ordinary  cases,  though  no  evidence  is  offered  by  the 
prosecutor  at  the  assizes,  the  case  is  disposed  of;  and  that  is,  to  all 
intents  and  purposes,  a  hearing/]  Clearly  so.  [Y.  Williams,  J.  You 
make  the  plea  the  dividing  line.]     Yes. 

CoLTMAN,  J.  (a)  It  appears  to  me  that  the  proceeding  in  this  case,  is 
analogous  to  the  ordinary  case  of  an  indictment.  Where  a  true  bill  is 
found  by  the  grand  jury,  and  the  defendant  appears  to  take  his  trial, 
although  no  evidence  is  offered  by  the  prosecutor,  that  is  still  a  hearing. 
So,  here,  the  complaint  having  been  lodged,  and  the  defendant  having 
appeared  and  pleaded,  I  do  not  see  *what  right  the  complainant  t-3,,cAi 
had  to  withdraw  the  charge.  The  defendant  had  an  interest  in  '- 
having  the  matter  disposed  of.  If  the  assault  were  not  proved,  he  was 
entitled  to  be  acquitted ;  and,  if  proved,  he  would,  by  the  imposition  of  a 
(a)  Wilde,  C.  J.,  was  absent,  on  account  of  indiapoMtion. 


561  TuNNicLiFFE  t>.  Tedd.   H.  T.  Ift4« 

fine,  or  of  imprisonment,  be  relieved  from  ail  further  respouaibilitj.  I 
think  the  defendant  is  entitled  to  have  a  verdict  entered  for  him  on  the 
second  issue. 

Maule,  J.  I  am  of  the  same  opinion.  The  27th  section  of  the  9  6. 
4,  c.  31,  seems  to  me  to  constitute  the  magistrates  a  court  of  oyer  and 
terminer,  to  hear  and  determine  all  matters  brought  before  them.  The 
object  of  the  act  was,  to  put  an  end  to  actions  and  prosecutions  for 
assaults  of  an  ordinary  character,  by  substituting  a  cheaper  and  more 
speedy  prosecution,  which  was  to  be  a  bar  to  all  other  proceedings,  civil 
as  well  as  criminal,  for  the  same  offence.  In  an  ordinary  court  of  oyer 
and  terminer,  if  the  defendant  appears  and  pleads,  he  has  an  undoubted 
right  to  have  the  matter  determined.  When  the  complaint  is  ripe  for 
hearing,  and  the  defendant  is  ready  to  take  his  trial,  if  the  prosecutoi 
alleges  nothing  against  him,  or  merely  something  that  is  unsubstantial, 
then  the  magistrates  are  bound  to  find  the  charge  not  proved,  and  to  give 
a  certificate  accordingly.  Should  it  turn  out,  as  was  suggested  by  Mr. 
Humfrey^  that  the  complainant  has  sustained  grievous  injury,  a  remedy  is 
provided  by  s.  29, — not  at  the  option  of  the  complainant,  but  at  the  dis- 
cretion of  the  magistrates.  There  is  no  necessity  to  seek  for  an  analogy 
in  civil  proceedings,  to  support  the  claim  of  the  prosecutor  to  withdraw 
at  his  option.  In  criminal  proceedings,  the  prosecutor,  having  once  put 
the  law  in  motion,  cannot  be  allowed  to  withdraw. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that 
^__  there  was  a  hearing  in  this  case.  As  '*'soon  as  the  defendant 
^  appeared  to  the  information,  and  pleaded,  there  was  an  issue 
joined,  which  the  magistrates  were  bound  to  hear  and  to  determine.  The 
complainant  being  asked  what  he  had  to  say,  told  the  magistrates  that  he 
declined  to  go  any  further  with  the  prosecution,  as  he  meant  to  bring  an 
actioVi.  The  magistrates  having  heard  all  the  man  had  to  say,  dismissed 
the  complaint.  The  defendant  was  clearly  entitled  to  have  the  benefit 
of  that  state  of  things ;  and  the  certificate  of  the  magistrates  is  a  complete 
bar  to  this  action. 

y.  WiLLUMS,  J.  I  am  of  the  same  opinion.  It  seems  to  me,  that 
whether  the  traverse  has  the  wider  sense  imputed  to  it  by  the  plaintiff,  or 
the  narrower  sense  insisted  upon  by  the  defendant,  the  verdict  should 
have  been  found  for  the  latter.  I  am  also  of  opinion  that  the  second  plea 
discloses  a  good  bar,  and  therefore  that  there  is  no  ground  for  ordering 
judgment  to  be  entered  for  the  plaintiff  non  obstante  veredicto. 

Rule  absolute  accordingly. 
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STREETER  v.  BARTLETT.    Jan.  25. 

In  order  to  prove  an  admission  of  a  debt,  by  the  medium  of  an  entry  in  a  schedule  filed  by  the 
defendant  in  the  insolvent  debtors  court,  it  is  necpssary  to  prove  the  defendant's  signature  by 
calling  the  subscribing  witness,  even  where  the  document  has  been  acted  upon  by  the  court. 

Where  the  venue  is  restored,  upon  the  usual  undertaking, — gemblft  that  the  plaintiff  is  bound 
to  give  material  evidence  in  the  original  county,  without  any  proof  uf  the  undertaking  being 
given  on  the  defendant's  part.  But,  supposing  such  proof  to  be  necessary,  the  undertaking 
would  be  sufficiently  proved  by  the  production  of  an  office-copy  of  the  rule. 

Dbbt,  for  money  lent,  interest,  and  money  found  due  upon  an  account 
stated.     Plea,  nunquam  indebitatus. 

*By  Ids  particulars  of  demand,  the  plaintiff  claimed  85/.  10«.   r^snn 
lld.f  as  due  upon  two  acknowledgments  of  I.  0.  U.,  and  for  inte-  '- 
rest  and  money  lent. 

The  venue,  which  was  originally  laid  in  Middlesex,  was  changed  to  Sus« 
sex,  and  was  brought  back  to  Middlesex  upon  the  usual  undertaking,  to 
give  material  evidence  in  the  latter  county. 

The  venue  was  tried  before  Goltmax,  J.,  at  the  first  sitting  in  London, 
in  Hilary  term,  1847.  The  plaintiff  having  proved  the  handwriting  of 
the  defendant  to  the  two  acknowledgments,  in  order  to  show  that  they 
were  given  for  money  lent,  offered  in  evidence  a  certified  copy  of  a 
8chednle(a)  filed  by  the  defendant  in  the  insolvent  debtors  court,  which 
eontaine4<an  admission  to  that  effect.  This  schedule  consisted  of  several 
sheets  of  paper,  each  of  which  purported  to  be  signed  by  the  defendant ; 
but  Ills  signature  to  the  first  sheet  only,  was  attested  by  his  attorney ; 
and  the  admission  relied  on  was  not  contained  in  that  sheet. 

The  attesting  attorney  not  being  called,  it  was  objected,  on  the  part  of 
the  defendant,  that  the  schedule  was  not  admissible,  and  that,  as  there 
was  no  other  evidence  of  matter  arising  in  Middlesex,  the  plaintiff  had 
not  performed  his  undertaking,  and  must  therefore  be  nonsuited. 

The  learned  judge  having  declined  to  receive  the  schedule,  the  defend- 
ant's counsel  was  called  upon  to  *prove  the  undertaking.     This,   p^r/». 
he  submitted,  he  was  not  bound  to  do :  but,  nevertheless,  he  did  ^ 
put  in  an  office-copy  of  the  rule  by  which  the  venue  was  restored  to 
Middlesex. 

For  the  plaintiff,  it  was  insisted  that  the  original  rule  was  the  proper 
and  the  only  evidence. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit. 

Hiawkinsy  in  the  same  term,  moved  accordingly,  submitting,  as  at  the 

(a)  By  the  105ih  Section  of  the  1  &  2  Vict.  c.  110,  it  is  enacted,  that  "  a  copy  of  such  petition, 
vesting  order,  schedule,  order  of  adjudication,  and  other  orders  and  proceedings,  purporting  to 
be  signed  by  the  officer  in  whose  custody  the  same  shall  be,  or  his  deputy,  certifying  the  same 
to  be  a  true  copy  of  such  petition,  vesting  order,  schedule,  order  of  adjudication,  or  ot]:er  pro- 
ceeding, and  purporting  to  to  be  sealed  with  the  sesl  of  the  said  court,  ^hall  at  all  times  be  ad- 
mitted, io  all  courts  and  placea  whatever,  as  sufficient  evidence  of  the  same,  without  any  other 
proof  whatever  given  of  the  same.*' 

voy.  y. — 45  2o2 
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trial,  that  the  schedule  was  inadmissible  without  calling  the  attestinj^ 
witness ;  and  that  the  undertaking  to  give  material  eridence  was  proved, 
if  proof  were  necessary,  by  the  office-copy  of  the  rule.  [Wildb,  C.  J. 
In  Clarke  y.  Dunsford,  2  Man.  Gr.  4;  S.  724,  I  refused  to  produce  the 
rule.  Here  it  wets  proved.  The  office-copy  of  the  rule  is  the  rule :  the 
office  book  is  not  delivered  out.]    A  rule  nisi  having  been  granted. 

Lush  now  showed  cause.  To  prove  the  undertaking,  the  office-copy 
of  the  rule  was  not  enough.  The  schedule  was  admissible,  without  call- 
ing the  attesting  witness.  By  the  statute  1  &  2  Vict.  c.  110,  s.  69,  the 
schedule  is  required  to  be  subscribed  by  the  prisoner  only.  It  is  by  a 
rule  of  the  insolvent  debtors  court  that  the  signature  is  required  to  be 
^^  -  attested  by  an  attomey.(a)  *Baxley  v.  Bidwell,  13  M.  &  W. 
^  73,  is  an  express  authority.  It  was  there  held,  that  an  attorney 
who,  in  compliance  with  a  rule  of  the  court  of  bankruptcy,  has  attested  an 
insolvent's  petition  for  protection  under  the  statute  5  &  6  Vict.  c.  116, 
is  not  such  an  attesting  witness  as  to  render  it  necessary  that  he  should 
be  called  to  prove  the  petition.  [Crbsswell,  J.  There,  the  decision 
proceeded  upon  the  ground  that  the  document  had  the  seal  of  the  court 
of  bankruptcy,  and  that  the  court  had  acted  upon  it.  Maule,  J.  Here, 
you  offered  the  schedule  simply  as  an  acknowledgment  by  the  defendant 
that  he  had  borrowed  the  money.]  Precisely  so.  [Cresswell,  J.  There 
was  nothing  to  show  that  the  insolvent  debtors  court  had  acted  upon  it.] 
The  petition  shows  it.  Besides,  that  was  proved  aliunde.  Ev^y  sheet 
bears  the  signature  of  the  defendant ;  and  there  is  no  attesting  witness 
to  the  particular  sheet  which  contains  the  admission  relied  on.  Proof 
that  the  document  came  from  the  proper  office,  with  evidence  of  the 
defendant's  handwriting,  was  sufficient  to  establish  the  admission,  with- 
out calling  the  attorney.  [Maule,  J.  The  rule  referred  to  seems  to 
require  the  signature  to  each  sheet  to  be  attested.  I  think  the  plaintiiT 
would  have  had  great  difficulty  in  making  any  part  of  the  schedule  evi- 
dence, without  the  first  sheet ;  for,  then  there  would  be  nothing  to  show 
to  what  all  the  rest  applied.]  That  reduces  the  plaintiff  to  rely  on  the 
authority  of  Bailey  v.  BidwelL  That  the  petition  had  been  acted  upon 
by  the  insolvent  debtors  court,  sufficiently  appears  from  the  vesting  order, 
and  the  appointment  of  a  day  of  hearing.  [Mauls,  J.  In  BaUey  v. 
Bidwelly  the  proceedings  were  offered  in  evidence  for  the  purpose  of 
proving  an  allegation  in  the  plea,  that  the  party  had  presented  a  petition 
*^ftAi  ^^^  relief  to  a  commissioner  x)f  the  court  of  bankruptcy*  The 
^  ^defendant  wanted  to  prove  merely  the  fact  that  he  had  presented 

(a)  Rnle  XV.  Oct.  1, 1838 :  "  That  every  schedule  and  balance-sheet,  and  every  amendment 
thereto,  shall  be  read  over  to  the  prisoner  by,  or  in  the  presence  of,  the  attorney  named  in  the 
retainer,  before  such  prisoner  shall  sign  the  same ;  and  that  the  balance-sheet,  and  every  side 
of  every  sheet  of  the  schedule,  and  of  any  amendment  thereof,  shall  be  signed  by  the  prisoner, 
and  such  signature  shall  be  attested  by  the  said  attorney,  and  not  by  any  clerk ;  and  socli 
reading  over,  signatures,  and  attestation  shall  be  verified  by  the  affidavit  of  such  attorney,  to 
be  filed  with  the  schedule,"  &c.    And  see  Rule  IV.    Nov.  1, 1848. 


6  Manning,  Granger,  &  Scott.  666 

a  petition,  not  the  contents  of  it.  Here,  the  plaintiff  produces  the 
schedule,  in  order  to  prove  an  admission  made  therein  by  the  defendant. 
Suppose  the  attesting  witness  had  been  called,  and  had  stated  that  he  did 
not  see  the  petitioner  sign  the  schedule,  or  that  he  was  drunk  or  insane, 
or  that  his  signature  was  forged,  or  had  been  obtained  by  fraud :  all  that 
would  have  been  quite  immaterial  there.  All  that  the  court  held,  was, 
that  the  circumstance  of  the  court  of  bankruptcy  having  acted  upon  it, 
waa  evidence  that  the  petition  had  been  presented.]  Precisely  the  same 
inquiry  was  involved  here.  [Maule,  J.  In  Bailey  v.  Btdtoellj  the 
court  of  bankruptcy  had  granted  an  order  of  protection.  They  must 
first  have  inquired  into  the  matter  of  the  petition.  Here,  however,  there 
is  no  evidence  of  any  acting  upon  the  petition  or  schedule  by  the  insol- 
vent debtors  court.  This  may  have  been  wholly  unsatisfactory  to  the 
court,  upon,  the  ground  of  some  disclosure  by  the  attesting  attorney,  as 
to  the  manner  in  which  the  signature  was  affixed  to  the  schedule.] 
Appointing  a  day  for  the  hearing,  was,  it  is  submitted,  acting  upon  the 
petition,  to  the  extent  necessary  to  bring  the  case  within  the  authority 
of  Bailey  v.  Bidwell. 

HawhinSj  in  support  of  his  rule.  There  was  nothing  whatever  to  show 
that  the  petition  had  been  acted  upon.  The  act  of  filing  the  petition 
and  schedule  is  a  mere  intimation  of  the  party's  intention  to  avail  him- 
self of  the  benefit  of  the  statute.  A  proceeding  of  the  court  could  only 
be  evidenced  by  a  certified  copy  of  some  order :  there  is  nothing  in  the 
105th  section  to  make  the  memoranda  here  relied  on  evidence  at  all. 
Each  sheet  of  the  schedule  is  by  the  rule  of  court  required  to  be  attested. 

^Maule,  J.,  (stopping  ffawkins,)  I  am  of  opinion,  that,  r^rg^ 
in  order  to  make  this  docwment  admissible,  the  subscribing  witness 
should  have  been  called.  In  the  case  of  Bailey  v.  Bidwell,  the  decision 
of  the  court  of  Exchequer  proceeded  upon  the  ground  that  the  court  of 
bankruptcy  had  acted  upon  the  petition.  That  ground  does  not  exist 
here.  The  memoranda  indorsed  upon  the  schedule  are  not  evidence  of 
any  fact  therein  stated.  To  make  this  document  admissible,  it  was 
necessary  for  the  plaintiff  to  show  that  it  was  signed  by  the  defendant, 
— that  this  very  paper  was  signed  by  the  very  person  who  was  defendant 
in  the  cause :  and  it  was  most  material  that  the  circumstances  under 
which  it  was  signed  should  be  made  to  appear,  in  order  that  it  might  be 
seen  that  such  circumstances  made  it  evidence  against  the  defendant 
more  or  less.  That  is  the  object  of  having  the  attestation  of  a  suh* 
scribing  witness.  The  attesting  witness  in  this  case  is  one  that  is 
required  by  an  express  rule  of  the  insolvent  debtors  court,  which  provides 
that  he  shall  be  a  person  of  a  particular  description.  The  rule  shows 
that  it  was  not  meant  that  the  law  relating  to  subscribing  witnesses, 
should  not  apply.  On  the  contrary,  it  means,  and  expressly  provides, 
that  die  attestation  shall  have  the  additional  safeguard  of  being  made  by 
**  the  attorney  named  in  the  retainer,*'  besides  the  ordinary  incidents  of 


567  Peter  v.  Daniel.   H.  T-  1848. 

8uch  an  attestation.  The  rule  for  entering  a  nonsuit  mnst  be  made 
(absolute. 

Cresswell,  J.  I  also  am  of  opinion  that  this  rule  should  be 
made  absolute.  The  application  on  the  part  of  the  plaintiff  to  have  the 
document  in  question  received  in  evidence,  without  calling  the  attesting 
witness,  was  clearly  a  departure  from  the  ordinary  rule.  The  case  that 
was  relied  upon, — Bailey  v.  Bidtaell^ — w^as  altogether  different  in  its 
circumstances  from  the  present.  The  distinction  has  been  already 
^  .^^-  sufficiently  pointed  '^out.  The  insolvent  debtors  court  having  said, 
^  that,  when  a  petitioner  presents  a  petition  and  files  a  schedule,  they 
will  have  the  security  of  an  attesting  witness  to  his  signature  thereto, 
Trhat  reason  is  there  why  another  court  should  receive  the  document  in 
evidence  without  calling  the' attesting  witness? 

Y.  Williams,  J.,  concurred.  Rule  absolute. 


PETER,  Clerk,  v.  DANIEL.     Jan.  26. 

In  case  bf  a  leTersioney  for  widening  a  channel  or  watercourse  in  a  close  in  the  occnpatioii  of 
his  tenant,  the  defendant  pleaded  a  prescriptive  right, — enjoyed  for  twenty  years  and  upwards, 
as  of  right  and  without  interruption,  by  the  occupiers  of  a  certain  close,— 4o  a  watercoorse, 
and  also  a  right  to  enter  for  the  purpose  of  cJennsing  and  scouring  the  same,  when  necessary, 
as  appurtenant  to  the  said  close. 

The  replication  traversed  the  right  to  the  watercourse,  and  the  right  to  enter  for  the  pnrposs 
,  of  cleansing  and  scouring. 

Held^  that  the  right  to  the  watercourse,  and  the  right  to  scour  and  cleanse,  oonstitnted  oiM 
entire  right,  and  consequently  that  such  right  was  properly  put  in  issue  in  its  entirety. 

This  was  an  action  upon  the  case. 

The  last  count  of  the  declaration  stated  that  N.  D.  was  possessed  of 
certain  closes  as  tenant  to  the  plaintiff,  the  reversion  thereof  belonging 
to  the  plaintiff ;  and  that  the  defendant  dug,  excavated,  and  widened  a 
certain  channel  or  leat  in  and  through  the  said  closes,  thereby  injuring 
the  plaintiff's  reversionary  interest. 

Ninth  plea, — to  the  last  count, — that,  before  and  at  the  several  times 
of  the  committing  of  the  alleged  grievances  in  that  count  mentioned, 
one  William  Higman  was,  and  still  continued,  the  occupier  of  a  certain 
close  and  tenement,  called  Gimble  Mill,  near  to  the  closes  in  the  said 
last  count  mentioned ;  that  the  channel  or  leat  in  that  count  mentioned 
bad  been  and  was,  during  all  the  time  in  that  plea  mentioned,  connected 
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•with  a  like  channel  or  leat  leading  from  the  channel  or  leat  in 


the  said  last  count  mentioned,  unto,  into,  and  through  other  closes 
beyond  the  said  closes  in  the  last  count  mentioned,  and  lower  down  the 
stream  thereinafter  mentioned,  and  thence  unto,  into,  and  through  the 
said  closes  and  tenement  called  Gimble  Mill,  and  thence  unto,  into,  and 
through  other  closes  further  down  the  stream  of  water  thereinafter  men- 
tioned, and  beyond  the  last-mentioned  close  and  tenement,  and  that 
ch  last-mentioned  channel  or  leat,  so  connected  with  such  first-men- 
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tioned  channel  or  leat,  during  all  the  time  in  this  plea  mentioned  re- 
mained and  were  one  connected  channel  or  leat ;  that  the  water  from 
time  to  time  being  and  flowing  in  and  along  the  said  channel  or  leat  in 
the  said  last  count  mentioned,  had  run  and  flowed,  and  had  been  used 
and  accustomed  to  run  and  flow,  and  of  right  ought  to  have  run  and 
flowed,  for  the  full  period  of  twenty  years  next  before  the  commencement 
of  the  suit,  and  still  of  right  ought  to  run  and  flow,  without  interruption, 
and  as  of  right,  into,  through,  over,  and  along  the  said  several  closes 
and  tenements,  and  in  and  along  the  said  one  connected  channel  or  leat 
thereinafter  mentioned,  from  certain  other  closes  beyond  the  said  closes 
in  the  last  count  mentioned,  and  higher  up  the  stream  of  the  said  water, 
nnto,  into,  and  through  the  said  channel  or  leat  in  other  closes  beyond 
the  said  closes  and  tenements  in  the  said  last  count  mentioned,  and  lower 
down  the  said  stream,  and  thence  unto,  into,  and  through  the  said 
channel  or  leat  in  the  said  close  and  tenement  called  Gimble  Mill  afore- 
said, and  thence  to  other  closes  and  tenements  beyond  that  close  and 
tenement,  and  lower  down  the  said  stream ;  that  the  said  William  Hig- 
man,  whilst  such  occupier  as  aforesaid,  and  all  other  prior  occupiers,  for 
the  time  being,  of  the  said  close  and  tenement  called  Gimble  Mill,  had, 
and  each  of  them  had,  as  of  right,  and  without  interruption,  for 
*the  full  period  of  twenty  years  next  before  the  commencement  r^c^A 
of  this  suit,  had,  used,  and  actually  enjoyed,  and  had  been  used  *■ 
and  accustomed  to  have  and  use,  and  actually  enjoy,  as  of  right,  and 
without  interruption,  and  of  right  ought  to  have  had,  used,  and  actually 
enjoyed,  as  of  right,  and  without  interruption,  and  the  said  William 
Higman,  at  the  said  several  times  when,  &c.,  of  right  ought  to  have  had 
and  used  and  actually  enjoyed,  as  of  right,  and  without  interruption,  and 
stiU  of  right  ought  to  have  and  use  and  actually  enjoy,  as  of  right,  and 
without  interruption,  for  himself  and  themselves,  whilst  occupiers  of  his 
said  close  and  tenement  called  Gimble  Mill,  a  stream  and  watercourse, 
and  the  water  thereof  flowing  in,  through,  along,  and  over  the  said 
several  closes  and  tenement,  and  in  and  along  the  said  one  connected 
channel  or  leat  thereinbefore  mentioned,  for  the  purpose  of  supplying 
the  said  close  and  tenement  called  Gimble  Mill  with  water,  and  for  the 
benefit  and  advantage  of  the  occupiers  of  the  same  close  and  tenement, 
and  for  mining  and  other  useful  purposes  therein,  as  to  the  same  close 
and  tenement  belonging  and  appertaining ;  that  the  said  William  Hig- 
man, whilst  such  occupier,  as  aforesaid,  and  all  other  prior  occupiers,  for 
the  time  being,  of  the  same  close  and  tenement  called  Gimble  Mill,  had, 
and  each  of  them  had,  as  of  right,  and  without  interruption,  for  the  full 
period  of  twenty  years  next  before  the  commencement  of  this  suit, 
scoured  and  amended,  and  had  been  used  and  accustomed,  as  of  right, 
and  without  interruption,  and  ought,  as  of  right,  and  without  interrup- 
tion, to  scour  and  amend,  and  the  s<aid  William  Iligman,  at  the  said 
several  times  when,  &c.,  as  of  right  and  without  interruption,  oughty 
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and  still  as  of  right  and  without  interruption  ought,  himself  and  them- 
selves, with  his  and  their  servants  and  agents,  whilst  occupiers  of  the 
^^711  ^^™^  ^^^^^  ^^^  tenement  called  Gimble  Mill,  to  scour  and  *amend 

^  the  said  stream  and  watercourse,  channel,  or  leat  in  the  said  last 
count  mentioned,  when  and  as  often  as  the  same  required  and  requires 
scouring  and  amending,  as  to  his  said  close  and  tenement  called  Gimble 
Mill  belonging  and  appertaining ;  that  the  said  'stream  and  watercourse, 
channel,  or  leat  in  the  said  last  count  mentioned,  being,  before  and  at  the 
said  several  times  when,  &c.,  foul,  choked  up,  miry,  and  out  of  repair, 
and  then  requiring  to  be  scoured  and  amended,  the  defendant,  as  the 
Rcrvant  of  the  said  William  Higman,  and  by  his  command,  at  the  said 
several  times  when,  &c.,  being  reasonable  times  in  that  behalf,  scoured 
and  amended  the  said  stream  and  watercourse,  channel,  or  leat,  and,  in 
so  doing,  at  the  several  times  when,  &c.,  did  necessarily  an.d  unavoidably, 
on  the  occasion  aforesaid,  and  for  the  purpose  of  scouring  and  amending 
the  same  stream  and  watercourse,  channel,  or  leat,  and  because  the  same 
could  not  otherwise  have  been  scoured  and  amended,  a  little  dig,  excavate, 
and  widen  the  stud  channel  or  leat  in  the  said  last  count  mentioned, 
doing  no  more  damage  to  the  reversion  of  the  plaintiff  in  the  last  count 
mentioned,  on  the  occasion  aforesaid,  than  was  necessary  and  unavoidable 
for  the  purpose  aforesaid,  and  without  digging,  excavating,  or  widening 
the  same  channel  or  leat  beyond  the  proper  size  and  dimensions  thereof 
during  the  time  aforesaid,  or  more  or  otherwise  than  the  same  had  during 
all  the  time  aforesaid  been,  and  been  used  and  accustomed  to  be,  dug, 
excavated,  and  widened,  when  the  same  and  the  said  stream  and  water- 
course required  scouring  and  amending,  and  were  scoured  and  amended 
as  aforesaid,  during  the  time  aforesaid, — which  were  the  same  alleged 
grievances  in  the  said  last  count  mentioned, — verification. 

Replication, — that  the  said  William  Higman,  whilst  such  occupier  as 
in  the  said  ninth  plea  alleged,  and  the  prior  occupiers,  for  the  time  being, 
*f^*70l  ^^  ^^®  ®*'^  ^'^®®  *^^  •tenement  called  Gimble  Mill,  had  not,  as  of 

J  right,  and  without  interruption,  for  the  full  period  of  twenty 
years.next  before  the  commencement  of  the  suit,  had,  used,  and  actually 
enjoyed,  nor  been  used  and  accustomed  to  have  and  use  and  actually 
enjoy,  as  of  right  and  without  interruption,  nor  of  right  ought  the  said 
William  Higman,  at  the  said  several  times  when,  &c.,  or  any  of  them,  to 
have  had  and  used  and  actually  enjoyed,  as  of  right,  and  without  inter- 
ruption, for  himself  and  themselves,  whilst  occupiers  of  the  said  close 
and  tenement  called  Gimble  Mill,  a  stream  and  watercourse,  and  the 
water  thereof  flowing  in,  through,  along,  and  over  the  said  several  closes 
and  tenements  in  the  said  ninth  plea  in  that  behalf  mentioned,  or  in  and 
along  such  supposed  connected  channel  or  leat  as  in  that  plea  men- 
tioned, for  the  purposes  in  the  said  ninth  plea  in  that  behalf  mentioned ; 
and  that  the  said  William  Higman,  whilst  such  occupier  as  last  afore- 
said, and  the  prior  occupiers  for  the  time  being  of  the  same  close  and 
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tenement  called  Gimble  Mill,  had  not,  as  of  right,  and  without  interrup-* 
tion,  for  the  full  period  of  twenty  years  next  before  the  commencement 
of  the  suit,  scoured  and  amended,  nor  been  used  and  accustomed,  as  of 
right,  and  without  interruption,  to  scour  and  amend,  whilst  occupiers  of 
the  said  close  and  tenement  called  Gimble  Mill,  th^  said  stream  and 
watercourse,  channel,  or  leat,  in  the  said  last  count  mentioned,  when  and 
as  often  as  the  same  required  or  requires  scouring  or  amending,  as  to  the 
said  close  and  tenement  called  Gimble  Mill  belonging  and  appertaining, 
in  manner  and  form,  &c.,  &c. 

Special  demurrer,  alleging  for  cause  that  the  replication  was  double 
and  multifarious,  &g. 

7.  Jonedj  in  support  of  the  demurrer.  The  replication  is  double :  it 
puts  in  issue  both  the  right  to  the  watercourse,  and  the  right  to  scour. 
A  right  to  scour  •may  exist  independently  of  a  right  to  the  use  p^->.Q 
of  the  watercourse  :  so,  a  man  may  have  a  right  to  have  his  pre-  ^ 
mises  drained,  without  having  any  right  to  enter  the  land  of  another  for 
the  purpose  of  making  the  drainage  efficient.  The  plaintiff,  by  this 
replication,  seeks  to  compel  the  defendant  to  prove  a  right  to  the  waters 
course,  and  also  a  right  to  enter  for  the  purpose  of  scouring  it :  whereas, 
the  entry  would  be  justified  by  the  mere  proof  of  a  right  to  scour. 
[Crbsswbll,  J.  The  right  to  the  watercourse  is  only  introduced  as  ex- 
planatory of  the  right  to  enter  for  the  purpose  of  scouring.]  It  will 
probably  be  so  contended.  [Maule,  J.  All  that  is  claimed  by  the  party 
in  this  plea,  may  have  been  granted  to  him  as  an  entire  right.]  In  the 
case  of  a  grant,  the  rules  of  pleading  allow  a  party  to  put  the  whole 
grant  in  issue.  [Maule,  J.  A  prescription,  —  and  this  is  a  quasi-fre' 
Boription, — ^is  entire,  and  must  be  proved  as  alleged :  Rtckettn  v.  Salway^ 
2  B.  i  Aid.  360,  1  Chitt.  5lep.  104,  112.  Suppose  you  struck  out  of 
the  plea  the  right  to  the  watercourse,  would  not  the  right  be  different 
from  that  now  claimed  ?]  This  is  a  mere  easement.  [Maule,  J.  Can 
a  mere  right  to  dig  in  another  man's  land,  be  called  an  easement,  within 
the  2  &  3  W.  4,  c.  71,  unless  the  party  is  to  derive  some  benefit  from 
the  exercise  of  it  ?]  The  plea  might  have  been  bad  on  special  demurrer, 
if  it  had  omitted  to  show  how  the  right  to  scour  arose.  But,  a  plea,  or 
other  pleading,  which  has  been  pleaded  over  to,  must  be  so  construed  as 
to  make  it  good.(a)  The  plea,  substantially,  claims  the  right  to  scour. 
[Y.  WiLLLAMS,  J.  You  must  make  out,  that  the  plea  would  have  been 
good,  if  it  had  omitted  the  words  ''as  of  right."  If  it  sets  up  a  duty 
only,  it  is  not  within  Lord  Tenterd^n's  act.]  The  replication  imposes 
upon  •the  defendant  the  necessity  of  proving  that  which  was  not  r^^f-^M 
necessary  to  establish  his  right  to  scour  and  amend.  In  reply-  ^ 
ing,  a  plaintiff  is  bound  to  select,  with  distinctness  and  precision,  the 
averment  in  the  plea  which  he  chooses  to  put  in  issue.    In  Regil  v.  Ghreen^ 

(a)  Vide  HobMfi  v.  Middlelon,  6  B.  &  C.  302,  9  D.  &  R.  249 ;  Brandao  v.  Bamett,  1  M.  & 
G.926;  infra,  579,  580. 
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1 M.  &  W.  328,  in  debt  for  money  lent  and  money  paid,  the  plea  first  aDeged, 
that  the  sums  bo  lent  and  paid,  were  lent  for  the  purpose  of  paying,  and 
were  paid,  to  J.  R.,  the  master  of  a  ship,  then  in  a  foreign  port,  for  the 
repairs  of  such  ship,  and  not  on  the  security  or  liability  of  the  defend- 
ant ;  and  then  stated  an  agreement,  made  in  such  foreign  port,  between 
the  plaintiff  and  J.  R.,  for  the  defendant,  for  bottomry,  and  a  bottomry- 
bond  given  by  J.  R.  to  the  plaintiff,  in  pursuance  of  such  agreement ;  by 
means  of  which,  it  was  alleged,  the  plaintiff  sought  to  obtain  exorbitant 
interest  for  his  advances.  The  replication  stated, — ^first,  that  the  money 
was  lent  and  paid  on  the  security  and  liability  of  the  defendant;  secondly, 
that  there  was  no  such  agreement ;  thirdly,  that  there  was  no  such  bond 
AS  was  stated  in  the  plea :  and  it  was  held,  on  special  demurrer,  that  the 
replication  was  bad,  for  tendering  issues  on  several  matters,  having,  bj 
the  first  allegation,  put  in  issue  the  whole  substantial  matter  of  defence. 
Parke,  B.,  there  says :  "  This  is  not  precisely  duplicity ;  but  the  plain- 
tiff has  no  right  to  include  several  matters  in  his  replication,  so  as  to 
embarrass  the  trial."  So,  in  Thurman  v.  Wild^  11  Ad.  k  E.  453,  it 
was  held,  that,  where  the  defendant  introduces  an  immaterial  averment 
into  his  plea,  the  plaintiff  cannot  in  his  replication,  so  traverse  the  mat- 
ters of  the  plea,  as  to  include  such  immaterial  averment  in  the  issue : 
therefore,  where,  in  trespass,  the  defendant  pleaded  that  the  trespass 
was  committed  by  command  of  P.  B.,  and  then  stated  an  executed  accord 
^tr^^-y  between  the  plaintiff  and  P.  B.,  with  the  ^consent  of  the  defend- 
-J  antj  and  acceptance  thereof  by  the  plaintiff  in  satisfaction  of  the 
trespasses ; — it  was  held,  that  a  replication  traversing  the  accord  and 
execution  thereof  with  the  consent  of  the  defendant^  was  bad  on  special 
demurrer ;  for  that,  as  no  rights  of  the  defendant  appeared  to  be  com- 
promised by  the  accord,  his  consent  was  unnecessary.  [Maule,  J.  If 
issue  had  been  joined  on  that  replication,  and  the  proof  had  been  of  an 
acceptance  of  satisfaction  by  the  plaintiff  without  the  assent  of  the 
defendant,  the  plaintiff  must  have  failed.]  In  delivering  the  judgment 
of  the  court,  Lord  Denman  there  said :  '^  The  plaintiff  has  chosen  to 
accept  from  one  of  the  trespassers  a  compensation  for  the  whole  tres- 
pass, and  in  discharge  of  all  parties ;  and  whether  this  was  rendered 
with  or  without  the  consent  of  some  of  them,  he  is  equally  barred  as 
against  all.  We  are  of  opinion,  therefore,  that  the  defendants,  in 
alleging  their  consent,  made  an  immaterial  averment.  Moore  v.  Boul- 
cott,  1  N.  C.  323,  1  Scott,  122,  however  is  an  authority — with  which  we 
agree, — that  this  does  not  exonerate  the  plaintiff  from  the  necessity  of 
taking  a  material  issue."  The  right  to  scour,  as  appurtenant  to  the 
occupation  of  the  defendant's  close  and  tenement,  being  a  substantive 
right,  the  replication  is  clearly  bad,  for  attempting  to  fix  upon  the  de- 
fendant the  obligation  of  also  proving  another  and  a  distinct  right. 

Montague  Smith,  contr^.     If  the  replication  had  traversed  only  the 
right  to  scour,  the  right  to  the  watercourse  would  have  been  admitted? 
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and  as,  according  to  the  doctrine  of  the  court  of  Queen's  Bench,  what,  is 
80  admitted,  may  be  put  to  the  jury,  it  would  have  been  said,  at  the  trial, 
that,  as  the  right  to  the  watercourse  was  conceded,  very  slight  evidence 
would  suffice  to  establish  the  right  to  cleanse  it.  A  prescription  may 
always  be  •traversed  as  largely  as  it  is  alleged.  The  prescriptive  rmr^a 
right  claimed  by  this  plea,  is,  a  right  to  the  watercourse,  with  a 
right  to  enter  for  the  purpose  of  scouring  it  when  needful.  Richards  v. 
Fry,  7  Ad.  k  E.  698,  8  N.  &  P.  67,  is  an  authority  to  show  that  such 
a  claim  cannot  be  severed.  If  the  right  to  scour  only  were  claimed,  that 
would  be  simply  a  profit  d  prender^  and  would  fall  within  that  clause  of 
the  act  which  requires  a  thirty  years'  enjoyment  to  establish  the  right : 
2  &  3  W.  4,  c.  71,  s.  1.  [Maule,  J.  A  claim  to  enter  another  man's 
land,  and  dig  a  hole  there,  can  hardly  be  called  a  profit  a  prenderJ]  A 
plea  of  a  right  to  turn  cattle  into  the  locu%  in  quo^  without  saying  for 
what  purpose,  is  bad :  per  Littledale,  J.,  in  Bailey  v.  Appleyard^  8 
Ad.  &  E.  161,  8  N.  &  P.  257.  This,  then,  being  an  entire  prescription, 
it  was  necessary,  for  the  defendant's  justification,  to  allege  and  to  prove 
the  whole ;  and  therefore  the  whole  is  properly  traversed  by  the  repli- 
cation: BeU  V.  Tuckett,  8  M.  &  G.  785,  4  Scott,  N.  R.  402, 1  Dowl.  N. 
S.  458 ;  Pirn  v.  Ghazebrook,  2  Man.  Gr.  k  S.  429. 

21  J(me%^  in  reply.  Richards  v.  Fry  is  cited  for  the  plaintiff  as  show 
ing  that  you  cannot  sever  a  plea,  and  say  that  one  part  of  it  affords  an 
answer,  without  the  rest :  whereas,  all  that  was  decided  there,  was,  that 
a  bad  averment  of  a  right  in  a  que  estate,  in  a  declaration,  cannot  be 
treated  as  an  averment  of  possession  only.  And  all  that  Littledale, 
J.,  says,  in  Bailey  v.  Appleyard^  is,  that  a  plea  of  a  right  of  common 
ahould  show  the  purpose  for  which  the  cattle  are  to  go  upon  the  plain- 
tiff's land.  [Gresswell,  J.  So,  here,  the  defendant  was  bound  to 
show  the  purpose  for  which  he  claimed  the  right  to  scour,  viz,  that  he 
might  enjoy  his  watercourse.]  The  purpose  might  be,  the  supply  of 
water,  or  the  ^drainage  of  the  land:  it  was  immaterial  which.  r:tc^77 
[BIaule,  J.  What  Mr.  Justice  Littledale  means,  is,  that  you 
must  show,  by  proper  averments  in  the  plea,  in  what  respect  the  right  to 
enter,  arises.]  Assuming  that  dictum  to  be  law,  it  does  not  remove  the 
defendant  from  the  objection  that  the  replication  is  double. 

Maule,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  replication  properly  traverses  the  quasi  prescription  alleged  in  the 
plea.  The  ninth  plea  is  to  be  understood  as  a  plea  of  one  single  pre- 
scription; and  it  is  a  rule,  that,  if  a  prescription  be  pleaded,  though  it 
be  larger  than  is  necessary  for  the  defendant's  justification,  the  plaintiff 
not  only  may^  but  must^  traverse  the  whole  of  it,  and  upon  that  traverse 
the  defendant  must  prove  the  whole  of  it.  That  rule  is  founded  in  rea- 
son and  good  sense.  A  plea  setting  up  a  prescription,  is  like  a  plea  of 
&  grant :  the  matter  of  contract  must  be  proved  in  its  entirety.  It  Was 
upon  that  principle,  that,  before  Lord  Tenterden's  act,  it  was  necessary 
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to  prove  the  prescription  as  alleged  in  pleading.  It  was  not  necessary, 
in  the  case  either  of  a  grant  or  of  a  prescription,  to  allege  more  of  it 
than  was  necessary  to  sustain  the  justification :  but,  if  the  whole  were 
pleaded,  it  was  necessary  to  traverse  the  whole,  and  to  prove  the  whole. 
Since  that  act,  such  a  plea  as  this,  must  be  taken  to  be  a  plea,  of  the 
enjoyinent  of  one  prescriptive  right.  The  right  may  consist  of  a  variety 
of  things  granted  by  one  deed,  or  may  rest  on  a  presumption  of  such  a 
grant,  arising  from  a  long  course  of  enjoyment.  Such  a  right,  where  it 
is  alleged  in  its  entirety,  is  to  be  treated  as  one  entire  thing.  In  the 
present  case,  the  plea  in  effect  amounts  to  this, — that  Higman,  and  all 
other  prior  occupiers,  for  the  time  being,  of  the  close  and  tenement  called 
Gimble  Mill,  had, — as  of  right,  and  without  interruption, — for  twenty 
♦'iTftl  y®*^^  °®^^  before  the  •commencement  of  the  suit,  enjoyed,  whilst 
such  occupiers,  a  certain  stream  and  watercourse,  and  had,  as  of 
right,  and  without  interruption,  during  that  time,  cleansed  and  scoured 
the  said  stream  and  watercourse,  when  needful,  as  appurtenant  to  the  , 
said  close  and  tenement  called  Gimble  Mill.  It  is  insisted,  on  the  part 
of  the  plaintiff,  that  the  plea  is  to  be  understood  as  setting  up  two  sepa- 
rate prescriptions, — the  one,  for  the  enjoyment  of  the  watercourse  (which 
would  afford  no  defence  to  this  action), — the  other,  of  a  right  to  scour  and 
cleanse,  as  often  as  the  stream  required  it.  Supposing  it  possible  that 
the  plea  could  be  read  in  that  sense,  it  might  have  been  open  to  a  special 
demurrer.  But,  in  the  present  state  of  the  pleadings,  what  I  under- 
stand the  plea  to  mean,  is,  that,  for  the  last  twenty  years,  the  occupiers 
of  Gimble  Mill  have  enjoyed  the  flow  of  the  watercourse,  and  also  the 
going  upon  the  plaintiff's  land  for  the  purpose  of  cleansing  it,  as  appur- 
tenant to  the  close  and  tenement  called  Gimble  Mill, — the  necessity  of 
scouring  and  cleansing  being  to  be  construed  with  reference  to  the  enjoy- 
ment of  the  water ;  otherwise,  the  necessity  of  cleansing  would  have  no 
assignable  limits.  It  is  only  for  that  reason,  that  the  defendant,  in  his 
plea,  alleges  the  enjoyment  in  the  manner  he  has  done :  and  it  is  to  be 
construed  as  one  entire  enjoyment, — as  if  it  had  been  one  entire  prescrip- 
tion. As,  if  a  man  pleads  a  prescriptive  right  of  pasture,  for  cows, 
horses,  and  sheep  (apart  from  the  distributive  rule),(a)  the  whole  right 
must  be  proved.  Suppose,  in  pleading  such  a  right  the  party  were  to 
state  that  he  had,  for  twenty  years,  enjoyed  a  right  to  turn  on  cows 
and  had  also,  for  the  like  period,  enjoyed  a  right  to  turn  on  horses,  and 
had  also  for  the  like  period  enjoyed  the  right  to  turn  on  sheep, — could 
*^*7^1  there  be  a  doubt  that  the  plea  set  up  an  •entire  right?  I  think 
-^  the  allegation  here,  of  a  right  to  the  watercourse,  and  also  of  a 
right  to  enter  for  the  purpose  of  cleansing  the  same  when  necessary, 
izs  incident  to  the  pos8es9i(m  of  the  close  and  tenement^  was  substantially 
an  allegation  of  one  entire  right,  and  therefore  properly  put  in  issue  by 
this  replication. 

(a)  H.  T.  4  W.  4,  TrespoM  88.  4,  5,  6,  3  N.  &  M.  10. 
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Cresswell,  J.  I  am  of  the  same  opinion.  The  whole  difficulty  has 
arisen  from  some  alleged  ambiguity  in  the  plea.  Independently  of  the 
point  made  on  the  judgment  of  Littledale,  J.,  in  Bailey  v.  Appleyardy  8 
Ad.  &  E.  161,  8  N.  &  P.  257,  that  the  plea  would  have  been  bad  without 
stating  the  purpose  for  which  the  alleged  right  was  claimed,  —  I  think 
this  plea  sets  up  one  entire  right — to  the  watercourse  and  the  liberty  of 
entering  the  plaintiff's  land  for  the  necessary  cleansing  of  the  water- 
course, as  appertaining  to  the  defendant's  close  and  tenement.  Then, 
according  to  Morewood  v.  Wood^  4  T.  R.  167,  the  plaintiff  was  bound  to 
traverse  the  whole. 

Y.  Williams,  J.  I  am  of  the  same  opinion.  The  argument  on  the 
part  of  the  defendant,  is,  that  this  replication  compels  the  defendant  to 
prove  more  than  he  would  otherwise  be  bound  to  prove.  I  agree,  that, 
if  that  were  so,  the  pleading  would  be  vicious.  It  is  said  that  the  essence 
of  the  plea  consists  in  the  allegation  of  the  right  to  cleanse  the  water- 
course, and  that  all  the  rest  is  idle  surplusage ;  and  therefore  that  the  re- 
plication is  bad,  for  putting  the  defendant  to  the  proof  oT  such  idle  and 
immaterial  matter.  If  a  plea  admits  of  two  constructions,  one  of  which 
gives  a  sensible  effect  to  the  whole,  and  the  other  makes  a  portion  of  it 
idle  and  insensible,  the  court  is  bound  to  adopt  the  former  *con-  j-^^-oyx 
8truction.(a)  I,  however,  entertain  a  very  strong  opinion  that  •- 
the  plea  would  have  been  bad  on  special  demurrer, —  for  want  of 
sufficient  certainty  in  stating  the  nature  and  extent  of  the  right  claimed, 
BO  as  to  enable  the  court  to  determine  whether  or  not  the  defendant 
meant  to  set  up  an  easement  to  an  extent  that  would  justify  the  trespass, 
— ^if  that  which  is  called  immaterial  matter,  had  been  omitted.  I 
beg  not  to  be  understood  as  asserting  that  the  replication  here  would 
have  been  bad  for  following  the  language  of  the  plea,  in  the  repetition  of 
immaterial  matter.  In  Palmer  v.  Qooden,  8  M.  &  W.  890,  the  defendant 
pleaded,  to  an  action  of  covenant  for  rent  due  for  turnpike-tolls,  that, 
before  it  became  due,  the  trustees,  on,  &c.,  entered  into  and  upon  a  certain 
part  of  the  tolls,  and  then  ejected,  expelled,  put  out,  and  removed  the 
defendant  from  the  possession  thereof,  and  kept  and  continued  him  so 
ejected,  &c.,  from  thence  hitherto :  the  plaintiffs  replied,  that  the 
trustees  did  not  enter  into  or  upon  the  said  part  of  the  said  tolls,  or  eject, 
&c.,  the  defendant  from  the  possession  thereof,  modo  etformd:  and  it  was 
held,  on  error,  in  the  Exchequer  Chamber,  (reversing  the  judgment  of 
the  court  of  Exchequer,)  that  the  replication  was  goody  on  special 
demurrer,  although  it  put  in  issue  not  only  the  expulsion,  but  also  the 
entry,  the  latter  being  immaterial  and  impossible ;  and  that  the  defendants, 
having  mixed  up  the  entry  and  expulsion,  as  constituting  the  eviction, 
the  plaintiff  had  a  right  to  follow  him,  and  accept  the  issue  as  tendered. 

Judgment  for  the  plaintiff.(6) 

(a)  Vide  supri,  573,  1  Man.  Gr.  &,  S.  787 ;  2  Man.  Or.  &  S.  650 ;  4  Man.  Gr.  &  S.  393. 

(b)  And  aee  ToUon  ▼.  The  Bishop  of  Carliile,  post. 


bSl  Richards  v.  Hamer.   H.  T.  1848. 


♦581]  *CROSSLEY  v.  CLAY.    Jan.  29. 

It  is  no  ground  for  granting  a  rule,  calling  upon  a  plaintiff  to  show  cause  why  an  award  made 
in  his  favour  should  not  be  set  aside,  that  the  arbitrator  allowed  the  plaintiff's  counsel  to  call 
the  plaintiff  to  prove  his  own  case, — that,  after  the  case  had  been  closed  on  both  sides,  he 
obtained  information  from  each  party  in  the  absence  of  the  other — and  that,  after  the  hearing, 
and  before  making  his  award,  he  dined  with  one  of  the  parties  and  his  witnesses.    . 

W.  H.  Watson  moved  to  set  aside  an  awjird,  on  the  ground  of 
misconduct  on  the  part  of  the  arbitrator.  The  alleged  misconduct  was, 
that  the  arbitrator  (a  layman)  had  intimated  an  intention  to  take  a  legal 
opinion  as  to  the  admissibility  of  certain  evidence  which  he  had  received, 
upon  an  objection  taken  to  it,  without  deciding  whether  or  not  he  would 
ultimately  act  upon  it ;  that  he  had  allowed  the  plaintiff's  counsel  to 
call  the  plaintiff  to  prove  his  own  case ;  that  he  had,  after  the  case  waa 
finished  on  both  sides,  obtained  information,  as  to  a  particular  fact,  from 
each  party,  in  the  absence  of  the  other ;  and  that,  after  the  hearing, 
and  before  making  his  award,  he  dined  at  the  inn,  in  company  with  the 
plaintiff  and  his  witnesses.  It  was  submitted,  that  the  arbitrator  was 
bound  to  decide  the  case  upon  his  own  sole  judgment ;  and  that,  as  the 
latter  objection  would  have  been  fatal  in  the  case  of  a  juryman,  for  the 
same  reason  it  should  be  so  likewise  in  the  case  of  an  arbitrator. 

Per  €uriam.{a)  Nothing  that  is  alleged  here  sustains  the  charge  of 
misconduct.  To  induce  the  court  to  interfere  on  such  a  ground,  it  must 
be  something  more  than  mere  suspicion.  Rule  refused, 

(a)  Wilde,  C.  J.,  was  absent,  on  account  of  indisposition. 


*582]  *RICHARDS  t>.  HAMER.    Jan.  29. 

Upon  a  rule  for  judgment  as  in  case  of  a  nonsuit,  an  affidavit  of  the  plaintiff's  attornej,  sta- 
ting **  he  had  not  had  an  opportunity  of  seeing  the  plaintiff,  who  resided  some  distance  from 
him,  and  that  he  verily  believed  the  plaintiff  was  not  quite  prepared  with  sufficient  evidence 
to  go  to  trial  earlier,*' — was  held  to  present  a  sufRcient  excuse  to  entitle  the  plaintifiT  to  dis- 
charge the  rule  upon  giving  a  peremptory  undertaking. 

Otter  showed  cause  against  a  rule  for  judgment  as  in  case  of  a  non- 
suit, upon  an  affidavit  of  the  plaintiff's  attorney,  alleging,  by  way  of 
excuse  for  not  having  proceeded  to  trial,  that  "  he  had  not  had  an  op- 
portunity of  seeing  the  plaintiff,  who  resided  at  some  distance  from  the 
deponent,  and  that  he  verily  believed  the  plaintiff  was  not  quite  prepared 
with  sufficient  evidence  to  go  to  trial  earlier."  He  referred  to  Drains 
v.  Riiftsell,  10  Jurist,  392,  where  it  was  held,  upon  the  authority  of  Doe 
d.  Ringer  v.  Blois^  8  Dowl.  P.  C.  18,  to  be  a  sufficient  excuse  for  not 
proceeding  to  trial  after  notice,  that  "  it  was  necessary  to  countermand 
the  notice  of  trial,  from  difficulties  in  procuring  the  requisite  evidence  in 
support  of  the  plaintiff's  case." 
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JBevan^  contr^,  submitted  that  the  affidavit  disclosed  no  excuse  at  all. 

Maule,  J.  The  court  of  Queen's  Bench  seem  to  have  thought  such 
an  excuse  sufficient ;  and  we  are  not  disposed  to  differ  from  them  in 
such  a  trifle.     The  rule  must  be  discharged,  upon  the  usual  undertaking. 

Rule  discharged. 


*EDWARD  LINDUS  v.  BRAD  WELL.    Jan.  29.      [•.^SS 

A  bill  of  exchange,  addreesed  to  the  defendant  by  the  name  of  **  William  B./*  was  accepted  by 
bia  wife,  by  writing  across  it,  her  own  name,  *'  Mary  B."  There  was  no  evidence  of  any 
express  authority  in  the  wife  so  to  accept  the  bill ;  but,  on  its  being  presented  to  the  husband, 
after  it  had  become  due,  he  said  he  knew  all  about  it,  that  the  bill  was  a  millinery  bill  (for 
which  the  husband  appeared  to  be  liable),  and  that  he  would  pay  it  very  shortly : — KeU, 
that  he.  was  liable  as  acceptor. 

Assumpsit.  The  first  count  stated,  that,  on  the  12th  <rf  August,  1844, 
one  William  Lindus  made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the 
order  of  him,  the  said  William  Lindus,  80/.,  two  months  after  the  date 
thereof;  that  this  period  had  elapsed;  that  the  defendant  accepted  the 
said  bill;  and  that  the  said  William  Lindus  indorsed* the  same  to  the 
plaintiff,  &c. 

There  was  also  a  count  for  80/.,  for  money  alleged  to  be  due  upon  an 
account  stated. 

The  defendant  pleaded,  as  to  the  first  count,  that  he  did  not  accept 
the  said  bill,  and,  to  the  second  count,  non  assumpsit.     Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  for  Mid- 
dlesex, in  last  Easter  term.  It  appeared  that  the  bill  was  drawn  by 
William  Lindus,  and  addressed  to  the  defendant  as  William  Bradwell 
(his  true  name  being  William  David  Bradwell,),  but  that  it  was  accepted 
by  the  defendant's  wife,  in  her  own  name,  "Mary  Bradwell."  There 
was  no  evidence  that  this  was  done  by  her  with  her  husband's  authority. 
But  one  Henry  Lindus,  another  brother  of  the  plaintifi*,  who  was  called 
as  a  witness,  stated,  that,  on  the  7th  of  February  last,  he  saw  the  defend- 
ant on  the  subject  of  the  bill,  which  he  then  exhibited  to  the  defendant, 
who,  after  looking  at  it,  said — ''  I  know  all  about  it :  it  is  accepted  by  my 
wife  :  it  is  one  of  those  millinery  bills,  for  transactions  with  Mrs.  Reece  : 
I  will  pay  it  very  shortly." 

On  the  part  of  the  defendant,  it  was  submitted  that  •the  count  p^^oj^ 
on  the  bill  was  distinctly  disproved  ;  and  that  there  was  no  case  ^ 
to  go  to  the  jury  upon  the  account  stated,  for,  that  a  promise  to  pay,  in 
the  absence  of  any  original  liability,  was  a  mere  nudum  pactum. 

The  learned  judge,  however,  directed  the  jury  to  find  for  the  plaintiff 
for  the  amount  of  the  bill  and  interest  (32/.  7«.),  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him  upon  either  or 
both  issues, — or,  if  the  court  should  think  the  plaintiff  entitled  to  recover 
upon  the  account  stated  only,  to  reduce  the  damages  to  80/. 

2h2 
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Talfaurd,  Serjt.,  in  Easter  term,  moved  accordingly.  Neither  conut 
Tras  sustained  by  the  evidence.  The  bill  was,  in  fact,  drawn  by  one  person 
and  accepted  by  another.  In  PolhiU  v.  Walter^  3  B.  &  Ad.  114,  it  is 
broadly  laid  down  '^that  no  one  can  be  liable  as  acceptor  but  the  person 
to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor  for  honour."  In 
Davis  v.  Clarke^  6  Q.  B.  16,  John  Hart  drew  a  bill  payable  to  himself  or 
order,  addressed  to  John  Hart :  the  defendant  wrote  across  it,  '^  accepted, 
H.  J.  Clarke  :*'  and  it  was  held  that  Clarke  could  not  be  sued  as  acceptor 
of  a  bill  of  exchange  directed  to  him.  Lord  Dekman  there  says: 
"  There  is  no  authority,  either  in  the  English  law,  or  the  general  law- 
merchant,  for  holding  a  party  to  be  liable  as  acceptor  upon  a  bill 
addressed  to  another.  We  must  take  it  on  this  instrument,  that  the 
defendant  is  different  from  the  party  to  whom  it  is  addressed;  Pol- 
hill  v.  Traft«r,-and  Jackson  v.  Hudson^  2  Campb.  447,  are  author! 
ties  showing  that  the  defendant  here  cannot  be  sued  as  acceptor* 
In  Jackson  v.  Hudson^  Lord  Ellbnbobough  treated  an  acceptance 
by  a  party  not  addressed,  as  'contrary  to  the  usage  and  custom  of 
^eoc-i  ^merchants.'  "  And  Coleridgb,  J.,  says:  ''The  safe  course  is, 
to  adhere«to  the  mercantile  rule,  that  an  acceptance  can  be  made 
only  by  the  party  addressed,  or  for  his  honour."  The  present  case  is 
the  converse  of  that.  There  being  no  evidence  that  the  defendant  ever 
authorised  his  wife  to  accept  this  bill,  it  is  difficult  to  see  upon  what 
principle  he  can  be  charged  as  the  acceptor.  [Wilde,  C.  J.,  referred 
to  Appleton  v.  Binks^  5  East,  148,  1  J.  P.  Smith,  861,  where  it  was 
held  that  one  who  covenants  for  himself,  his  heirs,  &c.,  and  under  his 
own  hand  and  seal,  for  the  act  of  another,  shall  be  personally  bound  by 
his  covenant,  though  he  describe  himself  in  the  deed  as  covenanting  for 
and  on  the  part  and  behalf  of  such  other  person.]  In  Barlow  v.  Bishop^ 
1  East,  432,  it  was  held,  that,  though  a  note  were  given  to  a  married 
woman,  knowing  her  to  be  such,  with  intent  that  she  should  indorse  it 
to  the  plaintiff,  in  payment  of  a  debt  which  she  owed  him  (in  the  course 
of  carrying  on  a  trade  in  her  own  name,  by  the  consent  of  her  husband), 
yet  the  property  in  the  note,  vested  in  the  husband  by  the  delivery  to 
the  wife,  and  no  interest  passed  by  her  indorsement  to  the  plaintiff;  and 
that  the  plaintiff  could  not  recover  upon  the  money  counts  under  such 
circumstances.  "It  is  clear,"  said  Lord  Ellenborouoh,  "that  the 
delivery  of  the  note  to  the  wife,  vested  the  interest  in  her  husband  ;  and, 
as  he  permitted  her  to  carry  on  trade  on  her  own  account,  and  this  was 
a  transaction  in  the  course  of  that  trade,  if  she  had  indorsed  the  note  in 
the  name  of  her  husband,  I  am  not  prepared  to  say  that  that  would  not 
have  availed ;  as  pany  acts  of  this  nature  may  be  done  by  a  power  of 
attorney,  and  the  jury  might  have  presumed  what  was  necessary  in 
favour  of  an  authority  from  her  husband  for  this  purpose.  But  the  in- 
^^o/i-|  dorsement  being  '^in  her  own  name,  it  is  quite  impossible  to  say 
that  she  could  pass  away  the  interest  of  her  husband  by  iu" 
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[CiiESSWELL,  J.,  referred  to  Cotei  v.  -DaviSj  1  Campb.  485,  where  it  was 
held,  that,  if  a  promissory  note  be  made  payable  to  a  married  woman, 
and  she  indorses  it,  for  value,  in  her  own  name,  and  the  maker  after- 
wards promises  to  pay  it, — in  an  action  against  him  by  the  indorsee,  it 
will  be  presumed  that  the  nominal  payee  had  authority  from  her  hus- 
band to  indorse  the  note  in  thatform^  and  the  indorsement  will  be  c  n- 
sidered  as  vesting  a  legal  title  to  the  note  in  the  plaintiff.]  In  that  case. 
Lord  Ellenborouqh  puts  it  upon  the  ground  of  estoppel.  In  Prestwick 
V.  Marshall,  7  Bingh.  565,  5  M.  &  P.  513,  4  C.  &  P.  594,  the  bill  was 
indorsed  by  the  wife,  with  the  consent  of  her  lm3band :  and,  in  Prince 
Y.  Brunatte,  1  N.  C.  485, 1  Scott,  342,  8  Dowl.  P.  C.  882,  the  replication 
alleged,  that  the  bill  had  been  drawn  and  indorsed  by  the  husband's 
authority. 

A  promise  to  pay,  where  there  was  no  original  liability,  is  nudum 
pactuniy^and  will  not  support  an  account  stated.  [Wilde,  G.  J.  Can 
that  be  said,  where  the  bill  is  given  for  goods  supplied  to  the  wife  ?]  If 
the  goods  had  been  supplied  Inf  the  plaintiff,  taking  it  altogether,  the 
evidence  might  have  supported  the  account  stated.  [V.  Williams,  J. 
In  Cocking  v.  Ward,  1  Man.  Gr.  &  S.  858,  a  promise  to  pay  money 
which  in  strictness  the  defendant  was  not  legally  bound  to  pay,  was  held 
to  support  an  account. stated.  Wilde,  C.  J.  Although  the  defendant 
was  not  liable  to  the  present  plaintiff  for  the  millinery  bill,  yet,  inasmuch 
as  payment  of  the  bill  would  discharge  his  liability  on  that  account,  a 
promise  to  pay  would  surely  support  the  account  stated.]  Mrs.  Reece 
was  no  party  to  the  bill.  It  would  seem  that  she  had  been  paid  her  debt 
by  money  raised  by  means  of  this  and  other  bills. 

A  rule  nisi  having  been  granted, 

^ Simon  now  showed  cause.  Cotes  v.  Davis  is  expressly  in  point.  r*5g»r 
That  was  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
missory note  for  24Z.  17«.,  payable  to  "Mrs.  Carter,  or  order,*'  and  in- 
dorsed by  her  in  the  name  of  "  M.  Garter."  When  the  note  was  presented 
for  payment,  the  defendant  said  it  should  be  paid  in  a  few  days ;  and  he 
afterwards  asked  for  time.  On  the  part  of  the  defendant,  it  was  proposed 
to  prove  that  Mrs.  Carter,  the  payee,  was  the  wife  of  a  man  of  the  name 
of  Cole,  who  was  still  alive ;  and  it  was  contended,  that  no  title  to  a  bill  ' 
of  exchange  or  promissory  note  could  be  made  through  the  indorsement 
of  a  feme  covert ;  and  that,  what  is  said  by  a  party  not  previously  liable, 
after  the  bill  has  become  due,  is  immaterial.  But  Lord  Ellexborough 
said:  '^The  husband  may  authorise  the  wife  to  indorse  bills  of  exchange 
or  promissory  notes  as  his  agent :  and,  after  the  acknowledgments  and 
promises  of  the  defendant,(a)  it  may  reasonably  be  presumed,  against 

(a)  Tho  prestimption  would  appear  to  arise  from  the  privity  existing  between  the  maker  and 
the  payee.  The  maker  might  well  be  presumed  to  be  conusant  of  the  extent  of  the  powers  oi 
indorsing  vested  in  the  party  to  whom  he  had  made  himself  made  the  note  payable.  But  for 
the  eziatenoe  of  this  privity,  the  acknowledgments  and  promises  might  have  been  made  in 
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him,  that  Mrs.  Carter  had  authority  from  her  hnshand  to  indorse  the 
note  in  question."  And,  upon  its  being  suggested,  that  the  indorsement 
ought,  in  that  case,  to  have  been  in  the  name  of  the  husband,  his  lord* 
ship  added :  "  We  may  fairly  carry  the  presumption  one  step  further, 
and  presume  that  the  husband  authorised  her  to  indorse  notes  in  the 
name  by  which  she  herself  passed  in  the  world.  The  defendant  is  now 
estopped  from  contesting  her  authority  for  this  indorsement."  The 
authority  of  that  case  is  recognised  in  Prestwick  v.  Marshall  and  Prince 
*^881  ^'  ^^^^^^^'  I"  Davis  *y.  Clarke j  the  bill  was  addressed  to  a 
party  totsiUy  different  from  the  person  who  accepted. 
Talfourd  and  Bifles,  Serjts.,  and  Swann^  in  support  of  the  rule.  The 
defendant  clearly  is  not  liable  upon  this  bill.  The  most  direct  authority 
upon  the  subject  is  an  American  case,  of  Pentz  v.  Stantony  10  Wend. 
R,  271,  cited  in  Story  on  Agency,  125,  n.  (8),  where  an  agent  drew  a 
bill  for  a  purchase  of  goods  on  account  of  his  principal,  and  sfgned  the 
bill  ''A.  B.,  agent,"  not  stating  the  name  of  his  principal ;  and  it  was 
held,  that  he,  and  not  his  principal,  was  personally  bound,  as  drawer.(a) 
In  Leadbitter  v.  Farrow^  5  M.  &  S.  846,  where  the  point  arose  inciden- 
tally, HoLROTD,  J.,  said :  ^^  I  apprehend  that  no  action  would  lie  on  the 
bill,  except  against  those  who  are  the  parties  to  it."  There  is  a  distinc- 
tion, in  this  respect,  between  bills  of  exchange  and  other  written  instra* 
ments.  In  BuU  v.  Marrell^  12  Ad.  &  E.  745,  the  plaintiff  declared  on 
a  bill  of  exchange  made  by  R.  P.,  directed  to  A.,  B.,  C,  D.,  E.,  and  F., 
and  accepted  by  them.  A.,  B.,  and  C.  pleaded, — first,  that  R.  P.  did  not 
make  the  bill,  in  manner  and  form,  &c., — secondly,  that  A.,  B.,  and  C. 
did  not  accept,  in  manner  and  form,  &c. ;  upon  which  issue  was  joined ; 
and  there  was  judgment  by  default  against  D.,  E.,  and  F.  The  bill  pro- 
duced at  the  trial  was  drawn  Upon  the  directors  of  the  J.  S.  company,  and 
accepted,  "for  the  company,"  by  D.  and  E.,  signing  as  directors.  F. 
signed  his  name  with  theirs,  as  "  manager :"  all  the  defendants  were  share- 
holders, and  all  but  F.  were  directors.  The  jury  found  that  F.,  as  manager, 
was  not  an  acceptor  of  the  bill :  it  was  not  put  to  them  to  say  (nor  did 
^^f^m  *^^^^^^^  desire  that  they  should  be  asked)  whether  or  not  D.  and 
-'  E.  had  authority  to  bind  the  company  by  acceptances.  A  verdict 
having  been  entered  for  the  plaintiffs, — upon  a  motion  to  enter  a  non- 
suit, it  was  held  that  F.  was  not,  in  point  of  law,  liable  as  an  acceptor, 
either  by  his  having  actually  signed  his  name  with  those  of  D.  and  £., 
or  by  their  having  accepted  the  bill  as  directors  of  a  company  in  which 
he  held  shares ;  and  that  the  plaintiffs  had  failed  on  both  issues.  There, 
F.  was  a  principal,  and  as  such  would  have  been  bound,  if  it  had  been 
an  ordinary  written  instrument.     In  Davis  v.  Clarke^  6  Q.  B.  16,  Lord 

ignorance  of  any  want  of  capacity  to  indorse.    In  the  case  of  ColeM  ▼.  Davit,  the  defendant  liad, 
by  his  own  act,  accredited  the  payee  as  being  a  person  who  had  capacity  to  indorse. 

(a)  But  the  principal  was  held  liable  for  the  price  of  the  goods,  on  a  count  for  goods  sold 
and  delivered,  as  the  form  of  the  bill  showed  that  exclusive  credit  had  not  been  given  to  tha 
agent. 
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DsNMAN  says :  "  There  is  no  authority,  either  in  the  English  law  or  the 
general  law-merchant,  for  holding  a  party  to  be  liable  as  acceptor,  upon 
a  bill  addressed  to  another."  And  Coleridge,  J.,  says :  *'  The  safe  course 
is,  to  adhere  to  the  mercantile  nile,  that  an  acceptance  can  be  made  only 
by  the  party  addressed,  or  for  his  honour.  Here,  the  last  is  not  pre- 
tended; and  the  first  cannot  be  presumed."  [Maule,  J.  Suppose  the 
defendant  authorised  his  wife  to  accept  the  bill  for  him  in  the  name  of 
"Mary  Brad  well,"  would  he  not  be  liable?  Here,  knowing  that  she 
has  done  so,  he  acknowledges  his  liability  iq>on  the  bill.  May  we  not 
assume  that  the  law,  as  to  how  far  a  wife  may,  by  her  acceptance,  bind 
her  husband,  though  doubtful  to  us,  was  perfectly  well  known  to  him  ?] 
When  the  bill  is  shown  to  him  he  merely  says—''  I  know  all  about  it :  it 
is  my  wife's  acceptance."  [Maulb,  J.,  Adding — "I  will  pay  it  very 
shortly."]  That  was  no  admisnon  of  liability;  it  was  a  mere  void  pr(h 
mUe.  There  i%  no  authority  for  the  position,  that  a  man  may  be  held 
liable  as  the  acceptor  of  a  bill  of  exchange,  where  the  bill  is  accepted  in 
a  name  which  is,  and  which  is  intended  to  be,  the  name  of  another 
person. 

*  Unless  the  defendant's  liability  upon  the  bill  is  established,  p^^^q^ 
he  clearly  cannot  be  liable  upon  the  account  stated.  The  pro-  ^ 
mise  could  only  be  applied  to  the  bill  which  was  the  subject  of  the  de- 
mand at  the  time.  The  admission  of  liability,  was  an  admission  of  a 
liability  to  Mrs.  Reece.  [Mauls,  J.  The  admission  was  a  little  equivo^ 
cal ;  but  still  it  pointed  to  this  particular  bill.] 

Maule,  J.  (a)  In  this  case  much  learning  and  ingenuity  were  dis- 
played at  the  trial  in  discussing  the  liability  of  the  defendant  upon  the 
particular  form  of  acceptance.  Without  expressing  any  opinion  upon 
the  matter,  I  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  it  for  him,  if  the  court  should  be  of  opinion 
that  he  was  not  liable.  Upon  the  best  consideration  I  can  give  to  the 
very  elaborate  argument  we  have  heard,  I  think  the  defendant  is  bound 
by  the  acceptance  of  his  wife.  The  evidence  of  Henry  Lindus  shows, 
that  the  defendant  represented  himself  to  be  a  person  bound  by  the  bill, 
after  his  attention  had  been  particularly  called  to  it.  He  says  he  knows 
all  about  it,  that  it  is  accepted  by  his  wife,  and  mentions  the  particular 
transaction  out  of  which  it  grew,  and  promises  to  pay  it  shortly.  The 
irresistible  inference  from  this,  is,  that  he  considers  the  bill  as  one  that 
he  is  liable  to  pay.  He,  in  effect,  says  that  his  wife  was  authorised  by 
him  to  accept  this  particular  bill  in  the  way  she  did.  At  any  rate,  the 
conversation  fairly  admits  of  that  inference.  He  sees  that  his  wife  has 
written  her  own  name  across  the  bill,  and  recognises  it  as  done  by  his 
authority.  The  question  is,  whether  it  is  competent  to  a  man  to  give 
his  wife  such  an  authority.  Cotes  v.  Davis, — a  case  that  has  been  since 
recognised, — seems  to  be  a  strong  authority  upon  the  subject.  But,- 
(a)  WiLD£y  C.  Jm  was  abseot,  on  account  of  indisposition. 

VOL.  V. — 47 
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♦  cqiT  '^P^'^  principle,  •it  seems  to  me  that  there  is  no  objection  to  the 


►691] 


plaintiff's  recovering  upon  this  bill.    The  acceptance  is  in  wntingy 


and  therefore  satisfies  the  statute  1  &  2  G.  4,  c.  78.  If  a  man  says  to 
his  wife, — accept  such  a  bill,  drawn  upon  me,  in  your  own  name, — unless 
he  intends  to  be  bound  by  that,  he  means  nothing.  Unless  such  an 
acceptance  operates  to  charge  him,  it  has  no  operation  at  all.  The  de- 
fendant clearly  meant  to  bind  himself,  if,  in  point  of  law,  he  could  do  so. 
It  is  said  that  a  drawee  cannot  bind  himself  otherwise  than  by  writing 
his  name  on  the  bill.  But  suppose  the  drawee,  with  his  own  hand, 
accepts  the  bill  by  writing  another  name  across  it,  will  he  not  be  liable? 
Here,  the  defendant  has,  by  the  hand  of  his  wife,  written  "  Mary  Brad^ 
weir*  on  the  bill.  If  he  had  done  that  with  his  own  hand,  it  clearly 
would  have  been  his  own  acceptance :  and  I  know  of  no  rule  of  law  that 
makes  such  an  authority  void.  It  is  difficult  to  say,  that,  if  the  defend- 
ant had  written  his  true  name,  William  David  Bradwell,  across  the  bill, 
that  would  not  have  been  an  acceptance  that  would  bind  him ;  and  yet, 
inasmuch  as  that  would  not  be  the  name  in  which  it  was  addressed,  if 
the  argument  of  the  defendant's  counsel  is  well  founded,  he  would  not  be 
liable.  I  admit  that  nobody  but  the  defendant  could  accept  this  b31  so 
as  to  charge  him :  but  he  has  accepted  it  by  the  hand,  and  in  the  name, 
of  his  wife  :  and  that,  I  think,  is  a  sufficient  acceptance  to  bind  him. 

Cresswell,  J.  I  am  of  the  same  opinion.  Cotes  v.  Davis  involves  a 
principle  that  goes  very  nearly  the  whole  length  of  what  we  are  now 
deciding.  There,  an  indorsement  by  a  married  woman,  was  held  suffi- 
cient to  pass  the  property  in  «  note,  which  could  only  pass  by  the  hus- 
band's indorsement, — as  also  appears  from  Barlow  v.  Bishop.  In  Cbtet 
*«;qoi  ^*  ^^^y  **  ^^  objected,  •that  no  title  to  a  bill  of  exchange  or 
^  promissory  note  could  be  made  through  the  indorsement  of  a 
feme  covert,  and  that  what  the  defendant  did  after  the  bill  had  become 
due,  must  be  immaterial,  if  he  was  not  previously  liable.  But  Lord 
Ellenborouoh  said :  ^'  The  husband  may  authorise  the  wife  to  indorse 
bills  of  exchange  or  promissory  notes  as  his  agent;  and  after  the 
acknowledgments  and  promises  (a)  of  the  defendant  in  this  case,  it  may 
reasonably  be  presumed  against  him,  that  Mrs.  Carter  had  authority 
from  her  husband  to  indorse  the  note  in  question."  And  he  further 
says :  ^^  We  may  fairly  carry  the  presumption  one  step  further,  and  pre- 
sume that  the  husband  authorised  her  to  indorse  notes  in  the  name  by 
which  she  herself  passed  in  the  world."  Still,  it  must  be  the  husband's 
indorsement.  That  principle  was  again  recognised  in  Prestwick  v.  Mar^ 
shall  and  Prince  v.  Brunatte.  The  jury  must  be  assumed  to  have  found 
here,  that  the  wife  had  authority  to  accept  this  bill :  and,  as  the  defend- 
ant, by  his  subsequent  conduct,  showed  that  he  was  satisfied  with  the 
mode  in  which  the  authority  had  been  exercised,  we  must  likewise  assume 
that  the  jury  also  found  that  he  authorised  her  to  bind  him  in  that  par* 

(a)  Vide  supra,  587,  n. 
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dcolar  waj.  It  is  by  no  meane  an  unusual  thing  for  a  bill  of  exchange 
to  be  drawn  upon  persons  trading  under  a  style  that  corresponds  with 
the  name  of  no  one  member  of  the  existing  firm ;  and  yet  bills  so  drawn 
and  so  accepted,  are  perfectly  good.(a)  So,  here,  the  bill  having  been 
accepted,  and  in  this  form,  by  the  authority  of  the  defendant,  he  is 
clearly  liable  upon  it. 

v.  Williams,  J.  I  am  of  the  same  opinion.  This  rule  cannot  be 
made  absolute,  if  there  was  any  evidence  of  an  acceptance  by  the  de- 
fendant. I  think  there  was  ^abundant  evidence  of  authority  by  p^^qn 
the  defendant  to  his  wife  to  accept  this  bill  in  the  manner  she  did.  I- 
The  case  of  Cotes  v.  Davu^ — ^recognised  as  it  has  been  by  Prettwiek  v. 
MartkaU  and  Prince  v.  Brunutte^ — shows  diat,  if  the  husband  authorises 
this  particular  mode  of  acceptance,  he  is  bound  by  it. 

Rule  discharged. 

(ai  Set  Scott  ▼.  Ckapptiow,  4  M.  &  G.  336,  5  Soott,  N.  R.  148,  2  DbwI.  N.  S.  76. 


HAYWARD  V.  BENNETT.    Jan.  26. 

To  an  action  in  C.  P.  by  A.,  obligee,  against  B.,  obligor,  on  a  bond  given  under  the  1  &  2 
Vict.  c.  110,  a.  8,  B.  pleaded,  that,  after  the  making  of  the  bond,  A.  brought  an  action,  and 
recovered  judgment,  against  C,  the  principal  debtor,  in  B.  R.,  and  issued  a  ca.  sa.,  under 
which  C.  was  taken ;  that  C,  before  the  time  for  rendering  according  to  the  practice  of  that 
coun,  was,  according  to  such  practice,  arrested  under  the  writ,  and  was  detained  in  execu- 
tion, in  custody,  under  the  writ,  upon  the  judgment  so  recovered,  and  according  to  such  prac* 
tice,-^which  practice,  then,  and  before  aiid  at  the  tinM  of  the  making  of  the  bond,  existed 
until  and  after  the  return  day  of  the  ca.  m.  ;  that,  from  the  recovery  of  the  judgment,  until  C, 
was  so  arrested,  C.  was  always  ready  and  willing  to  render  himself  to  the  custody  of  the 
goaler  of  the  court,  according  to  the  said  practk» ;  that,  by  reason  of  C.  having  been  so  ar- 
rested and  detained  in  execution,  and  of  the  premises,  C.  was,  by  auch  practice,  discharged 
from  rendering  himself  according  to  the  condition ;  and  that  the  defendant,  and  D.,  his  co- 
surety, were,  as  such  sureties,  by  the  practice  of  the  said  court,  discharged  from  rendering 
C.  according  to  the  condition. 

SemUe,  that  the  plea  was  bad,  as  not  showing  that  C.  had  been  prevented  by  A.  from  rendering, 
or  that  it  had  become  impossible  that  C.  should  render. 

DsBT,  upon  a  joint  and  several  bond  for  186SL  lO^.  8(2.,  given  by  the 
defendant  and  two  others,  under  the  1  &  2  Vict.  c.  110,  s.  8. 

The  condition  of  the  bond  was,  that,  if  Henry  Hales  (the  principal) 
paid  unto  James  Hayward  (the  plaintiff),  his  executors,  administrators, 
or  assigns,  such  sum  or  sums  of  money  as  should  be  recovered  against 
nim  the  said  Henry  Hales  and  one  John  Heffer,  or  against  the  said 
Henry  Hales,  in  any  action  which  had  been  brought,  or  should  there- 
after be  brought,  for  the  recovery  of  the  •said  alleged  debt,  p^^-q, 
together  with  such  costs  as  should  be  given  in  the  same,  or  should  *- 
render  himself  to  the  custody  of  the  gaoler  of  the  court  in  which  such 
action  should  have  been  brought,  or  might  be  brought,  for  the  recovery 
of  the  said  alleged  debt,  according  to  the  practice  of  the  said  courts  or 
within  such  time,  and  in  such  manner,  as  the  said  court,  or  any  judge 
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thereof,  should  direct,  after  judgment  should  have  been  recovered  m 
such  action ;  then  the  said  obligation  should  be  void ;  but  otherwise  th^ 
same  should  stand  and  remain  in  full  force  and  effect. 

The  defendant  pleaded,(a)  that,  after  the  making  of  the  said  writing 
obligatory,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
the  plaintiff  brought  and  commenced  an  action  against  John  Heffer  and 
Henry  Hales,  in  the  court  of  Queen's  Bench,  for  the  recovery  of  the 
said  alleged  debt :  that  the  plaintiff  afterwards,  to  wit,  on  the  80th  of 
June,  1842,  recovered  in  the  said  action  924/.  Is,  for  debt  and  costs ; 
that,  afterwards,  and  before  the  commencement  of  this  suit,  and  according 
to  the  practice  of  the  said  courts  to  wit,  on  the  29th  of  October,  1842, 
the  plaintiff  caused  to  be  issued  a  ca.  sa.  against  the  said  Henry  Hales, 
directed  to  the  sheriffs  of  London,  returnable  on  the  16th  of  November, 
&c. ;  that,  afterwards,  and  according  to  the  practice  of  the  said  court,  to 
wit,  on  the  29th  of  October,  1842,  the  said  writ  was  deliverpd  by  the 
plaintiff  to  the  said  sheriffs,  &c. ;  that  the  said  Henry  Hales,  before  tho 
time  for  rendering  himself,  according  to  the  practice  of  the  said  court 
and  the  said  condition,  to  wit,  on  the  14th  of  November,  1842,  was, 
according  to  the  practice  of  the  said  court,  taken  and  arrested  by  the 
^  Q.-.  said  sheriffs,  under  •the  said  writ,  and  was  then  kept  and  detained 
J  in  execution,  in  custody,  under  and  by  virtue  of  the  said  writ,  at 
the  suit  of  the  said  plaintiff,  upon  the  said  judgment  so  recovered  as 
aforesaid,  and  according  to  the  practice  of  the  said  court,  which  practice 
then,,  and  before  and  at  the  time  of  the  making  of  the  said  writing  ob- 
ligatory, existed  until  and  after  the  return  day  of  the  said  writ  of  ea.  sa. 
for  a  long  space  of  time  thereafter,  to  wit,  hitherto,— of  all  which  pre- 
mises the  plaintiff  afterwards,  &;c.  had  notice ;  that,  from  the  time  of  the 
recovery  of  the  said  judgment,  until  the  said  Henry  Hales  was  so  taken 
and  arrested  under  the  said  writ  of  ca.  sa.  as  aforesaid,  the  said  Henry 
Hales  was  always  ready  and  willing  to  render  himself  to  the  custody  of 
the  gaoler  of  the  said  court,  according  to  the  practice  of  the  said  court 
and  the  said  condition  of  the  said  writing  obligatory;  and  that,  by  reason 
of  the  said  Henry  Hales  having  been  so  taken  and  arrested,  and  kept 
and  detained  in  execution  as  aforesaid,  and  of  the  premises  aforesaid, 
the  said  Henry  Hales  was,  by  the  practice  of  the  said  court,  exonerated 
and  discharged  from  rendering  himself  to  the  gaoler  of  the  said  court, 
according  to  the  said  condition ;  and  that  the  defendant  and  Cope  (the 
other  surety),  by  reason,  &c.,  were,  as  such  sureties  as  aforesaid,  by  the 
said  practice  of  the  said  court,  exonerated  and  discharged  from  rendering 
the  said  Henry  Hales  to  the  gaoler  of  the  said  court,  according  to  the 
said  condition, — verification. 

Special  demurrer,  alleging  for  cause,  that  the  plea  was  ambiguous, 

(a)  This  was  a  substituted  plea^  which  the  court  allowed  the  defendant  to  plead,  after  judg- 
ment had  been  pronounced  for  (he  plaintiff  on  demurrer  to  a  former  plea :  vide  3  Man.  Gr.  & 
8.  pp.  404,  418. 
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and  did  not  show  a  performance  of  the  condition,  or  an  excuse  for  non- 
performance. 

Butt  (with  whom  wafi  ParneU),  in  support  of  the  demurrer.  None  of 
the  objections  that  were  held  fatal  to  the  former  plea,  are  removed  bj 
this  plea.  The  ^practice  of  the  court  of  Queen's  Bench  cannot  r^ccoc 
alter  the  condition  of  the  bond,  or  make  that  an  excuse,  which  ^ 
otherwise  would  not  have  been  an  excuse :  the  plea  should  allege  per- 
formance distinctly.  The  court,  on  the  former  occasion,  suggested,  that, 
if  there  was  any  practice  of  the  court  of  Queen's  Bench  which  made  that 
which  has  occurred,  constitute  a  render  in  point  of  law,  it  should,  like 
foreign  law,  have  been  distinctly  alleged.  ^^We  think  it  clear,"  tho 
court  say,  '^  that,  if  the  plea  is  to  be  looked  at  as  a  plea  of  performance, 
it  is  defective,  on  the  ground  pointed  out  in  the  demurrer;  for,  we 
cannot,  in  this  court,  take  notice  of  the  practice  of  the  court  of  Queen's 
Bench ;  and,  if  the  matters  pleaded  do  constitute  a  render  according  to 
the  practice  of  that  court,  that  should  have  been  made  matter  of  sub- 
stantive averment."  Nothing  of  the  sort  is  done  here.  K  the  circum- 
stances stated  do  amount  to  a  render,  the  plea  is  bad  for  the  reasons 
suggested  on  the  former  occasion. 

Talfourdj  Serjt.  (with  whom  was  Ogle\  control.  The  former  plea  was 
held  bad  for  presenting  two  defences.  It  was  argued,  upon  the  authority 
of  the  doctrine  in  Go.  Litt.  206,  a.,(a)  that  the  plea  was  a  plea  in  exctisey 
the  plaintiff  having,  by  his  own  act,  made  it  impossible  for  the  principal 
to  perform  the  condition  of  the  bond.  It  was  objected  that  the  plea  did 
simply  and  singly  so  allege.  The  present  plea  was  framed  in  accordance 
with  that  suggestion.  The  plea  relies  wholly  upon  matter  of  excuse ;  with 
respect  to  performance,  it  is  altogether  silent :  it  is  framed,  in  terms,  upon 
the  condition.  A  plea,  that  the  principal  did  duly  render  '^  according  to 
*thepracticeof  the  court,"  would  hardly  be  considered  bad.  \^Butt.  rvcnir 
There  is  such  a  plea  upon  this  record ;  and  issue  is  joined  upon 
it.]  It  is  difficult  to  perceive  how  the  practice  of  the  court  could  be 
otherwise  alleged  than  it  is  here.  [Maule,  J.  There  is  no  direct  alle- 
gation that  the  performance  of  the  condition  was  rendered  impossible 
by  the  act  of  the  obligee.  The  plea  does  not  state  that  Hales  was  pre- 
vented from  rendering,  or  that  it  became  impossible  fq^  him  to  render ; 
but  merely  that,  by  the  practice  of  the  court,  he  was  exonerated  and 
discharged  from  rendering  himself  according  to  the  condition  of  the 
bond.]  The  ccnirt  will  be  presumed  to  know,  as  a  matter  of  general  law, 
that,  if  a  plaintiff  thinks  fit  to  issue  a  writ,  and  to  cause  the  defendant 
to  be  arrested  upon  it,  so  as  to  give  the  former  the  highest  satisfaction 
known  to  the  law,  he  cannot  complain  of  the  defendant's  not  doing  some- 

(o)  That  *'  in  all  coses  where  a  condition  of  a  bond,  recognisance,  &c.,  is  possible  at  the 
time  of  the  making  of  the  condition,  and  before  the  same  can  be  performed,  the  condition 
becomes  impossible  by  the  act  of  God,  or  of  the  laWf  or  of  the  obligee,  Slc,  there  the  obliga- 
tion. JLc,  is  saved.** 
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thing  which  is  not  only  quite  superfluous,  but  is  rendered  absolutely  im- 
possible of  performance  by  reason  of  his  own  act.  [Maule,  J.  The 
plea  does  not  aver,  that,  by  ike  act  of  the  plaintiff,  it  became  impoMgibU 
for  Hales  to  render.  I  doubt  whether,  by  the  practice  of  the  court,  a 
man  who  has  been  taken  under  a  ca.  sa.  can  say  *^  I  surrender."]  The 
court  will  probably  allow  the  defendant  to  amend  the  plea  by  alleging 
more  distinctly  the  impossibility  to  render.  [Y.  Williams,  J.  Sup- 
pose you  state  the  facts,  and  then  conclude, — -per  quod  it  became  im- 
possible, by  the  practice  of  the  court,  for  Hales  to  render.  It  would 
then  be  matter  of  legal  intendment,  and  not  traversable.]  The  court,  on 
the  former  occasion,  treated  it  as  an  averment  that  might  be  traversed. 
[Maule,  J.  Where  matter  is  in  itself  traversable,  it  is  not  the  less  so 
because  introduced  by  a  per  quodJ]  That  was  so  held  by  this  court  in 
Price  V.  Belchery  3  Man.  Gr.  k  S.  68. 

^5981       *^^^'     ^^  pl^A  having  been  added  after  judgment,  and  as  a 
very  special  favour,  the  court  will  hardly  be  disposed  further  to 
extend  the  permission  to  amend. 

Mauls,  J.  There  is  not  such  a  total  absence  of  merits  in  this  case, 
as  to  induce  us  to  refuse  the  amendment  prayed.  The  plea  may  be 
amended,  on  the  same  terms  as  before.  Rule  accordingly. 
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BROWN  and  Others  v.  MALLETT,     Feb.  9. 

Where  a  veesel  it  sunk  bjr  accident,  and  without  any  default  in  the  owner  or  his  servant,  in  a 
navigable  river,  and  remains  there  under  water,  no  duty  is  ordinarily  cast  upon  the  owner  to 
use  any  precaution,  by  placing  a  buoy  or  otherwise,  to  prevent  other  vessels  from  striking 
Bgainst  it.  The  owner  is  therefore  not  liable  to  an  indictment,  or  to  an  action  at  the  suit  of 
a  party  sustaining  special  damage,  in  respect  of  such  omission. 

Where  a  declaration,  after  stating  certain  facts,  alleges  that  it  tkeratp&n  became  the  duty  of 
the  defendant  to  do  a  certsin  act,  such  allegation  is  to  be  understood  as  a  mere  exposition  of 
the  legal  liability  supposed  to  result  from  the  previously  stated  facts, — as,  an  assertion  that 
the  defendant  became  thereby  bound  by  law  to  do  the  act, — and  not  as  a  distinct  substantive 
allegation. 

In  such  a  caae,  the  word  '*  thereupon*'  is  to  be  understood  not  merely  as  **  afterwards,"  but  as 
equivalent  to  '*  thereby." 

Unless  the  duty  results,  in  all  caset,  from  the  facts,  a  declaration  so  framed  is  bad  in  sub- 
stance. 

The  allegation  of  duty  is  superfluous,  where  the  facts  sUted  show  a  legal  liability,  and  it  is 
useless  where  they  do  not. 

Case.  The  declaration  stated,  that,  before  the  happening  of  the 
damage  and  injury  therein  mentioned,  to  wit,  on  the  8th  of  June,  1845, 
a  certain  barge  of  *the  defendant, — and  of  which  the  defendant  p^/»/v/v 
wag  then  in  possession,  and  over  which  the  defendant,  by  his  ^ 
mariners  and  servants  in  that  behalf  provided,  then  had  the  care,  ma- 
nagement, direction,  and  control, — foundered,  sank,  and  went  to  the 
bottom,  in  a  certain  navigable  river  in  England,  to  wit,  the  river  Thames, 
at  and  in  a  certain  navigable  part  and  place  of  and  in  the  said  river, 
where  no  obstruction  to  the  navigation  previously  existed  (the  said  part 
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of  the  said  river,  then  and  from  thence  to  the  commencement  of  the 
action,  and  still,  being  a  public  highway  for  all  persons  to  navigate  and 
pass  and  repass  by  and  with  boats,  barges,  steam-boats,  and  other 
vessels,  at  their  free  will  and  pleasure,  and  in  and  along  which  divers 
steam-boats  and  other  vessels  lawfully  might,  and  had  been  and  were 
used  and  accustomed,  daily,  and  at  all  times  of  the  day,  to  be  navigated, 
and  pass  and  repass  without  obstruction),  and  the  said  barge  of  the 
defendant  having  so  sunk  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  the  same  then  lay  in  the  said  river,  in  the  said  navigable  part 
and  place  of  and  in  the  same,  under  water  there,  wholly  covered  and 
concealed  and  out  of  view,  and  in  such  a  position,  and  at  such  a  depth, 
that  vessels,  in  navigating,  and  passing  in,  along,  and  over  the  said  place 
where  the  said  barge  so  lay  sunk  as  aforesaid,  would  necessarily  strike 
against  the  same,  and  thereby,  while  the  said  barge  so  continued  and 
was  sunk  and  lying  in  the  said  part  and  place  of  and  in  the  said  river  as 
♦^011   ^^*^^^^^^^9  vessels  during  that  time  navigating  *and  passing  in  and 

-*  along  the  said  part  of  the  said  river,  without  the  persons  navi- 
gating and  directing  the  same  having  notice  of  the  said  sunken  barge  so 
lying  and  being  there,  would  necessarily  be,  and  were,  liable  to  and  in 
danger,  in  so  navigating  and  passing,  of  striking  with  great  force  and 
violence  upon  and  against  the  said  sunken  barge,  and  of  being  thereby 
greatly  damaged  and  injured ;  that,  of  all  the  premises,  the  defendant, 
before  the  happening  of  the  damage  and  injury  thereinafter  mentioned, 
had  notice,  and  thereupon  it  became  and  was  the  duty  of  the  defendant, 
while  the  said  barge  so  continued  and  w^as  sunk  and  lying  under  water 
in  the  said  part  and  place  of  and  in  the  said  river  as  aforesaid,  to  take 
and  use  due  and  proper  care  and  precautions  to  prevent  and  guard 
against  the  said  danger  to  vessels  during  that  time  navigating  and 
passing  in  and  along  the  said  part  of  the  said  river,  by  giving  due  nUice 
and  warning  of  the  said  danger,  by  means  of  a  proper  and  sufficient 
buoy,  or  other  proper  and  sufficient  mark  or  signal,  or  otherwise,  to 
persons  navigating  and  directing  the  said  vessels,  or  by  other  due  and 
proper  means  in  that  behalf:  Averment,  that  the  defendant,  well  know* 
ing  the  premises,  suffered  and  permitted  the  said  barge  to  be  and  con- 
tinue sunk  and  lying,  and  the  same  did  continue  sunk  and  lying,  in 
the  said  river,  in  the  said  part  and  place  of  and  in  the  same,  under 
water  there,  and  wholly  covered  and  concealed  and  out  of  view,  and  in 
such  position,  and  in  such  depth  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  from  the  time  of  the  same  so  sinking  as  aforesaid,  until,  at,  and 
after  the  time  of  the  happening  of  the  said  damage  and  injury  as  there- 
inafter mentioned ;  that,  although  a  reasonable  time  after  the  sinking  of 
the  said  barge,  and  after  the  defendant  so  had  notice  of  the  premises  as 
aforesaid,  for  him,  the  defendant,  to  cause  a  proper  and  sufficient  buoy, 
or  other  proper  and  sufficient  mark  or  signal,  to  be  put  and  *placed 

J   in  the  said  river,  or  other  proper  means  in  that  behalf  used  and 
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taken,  to  give  to  persons  navigating  and  directing  vessels  in  the  said  part 
of  the  said  river,  notice  and  warning  of  the  said  danger,  had  elapsed 
before  the  happening  of  the  said  damage  and  injury  as  thereinafter 
mentioned ;  nevertheless,  that  the  defendant,  well  knowing  the  premises, 
but  not  regarding  his  duty  in  that  behalf,  did  not,  nor  w^ould,  take  or 
use  due  or  proper  care  or  precautions  while  the  said  barge  so  continued 
sank  and  lying  at  and  in  the  said  part  and  place  of  and  in  the  said 
river,  in  such  position,  and  at  such  depth  as  aforesaid,  to  prevent  and 
guard  against  the  said  danger  therefrom,  to  vessels  navigating  and 
passing  in  and  along  the  said  part  of  the  said  river,  either  by  giving 
notice  or  warning  of  the  said  danger,  by  means  of  a  proper  and  sufficient 
buoy,  or  other  proper  and  sufficient  mark  or  signal,  put  and  placed  in 
the  said  river  for  that  purpose,  or  otherwise,  or  by  any  other  due  or 
proper  means  in  that  behalf  whatsoever,  but  wholly  omitted  and  neglected 
so  to  do ;  and,  at  the  time  of  the  happening  of  the  said  damage  and 
injury,  the  said  barge  was,  and  continued,  sunk  and  lying  in  the  said 
river,  in  the  said  part  and  place  of  and  in  the  same,  under  water 
there,  and  wholly  covered  and  concealed  and  out  of  view,  and  in  such 
position  and  at  such  depth  as  aforesaid,  without  there  being  then  any 
due  or  proper  care  or  precaution  taken,  or  any  due  or  proper  means 
in  that  behalf  used,  to  prevent  or  guard  against  the  said  danger  to 
vessels  then  navigating  and  passing  in  and  along  the  said  part  of  the  said 
river,  and  without  any  proper  or  sufficient  buoy,  or  other  proper  or 
sufficient  mark  or  signal  being  put  or  placed  in  the  said  river,  or 
any  other  due  or  proper  means  used  or  taken  to  give  to  persons 
navigating  and  directing  the  said  vessels  in  the  said  part  of  the  said  river^ 
*dae  notice  or  warning  of  the  said  danger ;  that,  while  the  said 


barge  was  and  continued  so  sunk  and  lying,  without  any  proper 
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or  sufficient  buoy,  or  other  proper  or  sufficient  mark  or  signal,  or  any  other 
due  or  proper  means  being  used  to  give  notice  or  warning  of  the  said  danger, 
to  wit,  on,  &c.,  the  plaintiffs  were  lavrfully  possessed  of  a  certain  steam- 
vessel,  of  great  value,  to  wit,  of  the  value  of  5000^.,  which  was  then 
lawfully  navigating  and  passing  in  and  along  the  said  part  of  the  said 
rirer,  being  then  under  the  care,  direction,  and  management,  of  certain 
then  mariners  and  servants  in  that  behalf  of  the  plaintiffs,  and  the 
said  steam-vessel  being  so  then  navigated  and  passing  in  and  along  the 
said  river,  and  the  plaintiffs,  and  their  said  mariners  and  servants  not 
having  any  knowledge  or  sufficient  means  of  knowledge  of  the  said  danger, 
and  no  due  or  proper  care  or  precaution  being  taken,  or  any  due  or 
proper  means  used,  by  the  defendant,  to  prevent  or  guard  against  the 
Baid  danger ;  and  the  plaintiffs,  by  their  said  mariners  and  8crvants,Hhen 
having  lawful  occasion  to  navigate  and  direct  the  said  steam-vessel  in, 
along,  and  over  the  said  place  where  the  said  barge  so  then  lay  sunk  as 
aforesaid,  the  plaintiffs,  by  their  said  mariners  and  servants,  did  then 
accordingly  navigate  and  direct  the  said  steam-vessel  in,  along,  and' over 
VOL.  v.— 48  2 1 2 
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tlie  said  place,  and  thereby,  and  bj  means  of  th^  premises,  and  of  the  said 
misconduct,  omission,  and  neglect  of  the  defendant,  and  without  any 
neglect  or  default  of  the  plaintiffs,  or  their  said  mariners  and  servants, 
the  said  steam-vessel  was  then,  to  wit,  on  the  day  and  year  aforesaid, 
driven  and  struck  with  great  force  and  violence  upon  and  against  the  said 
sunken  barge,  and  was  thereby  then  greatly  broken,  stove  in,  damaged, 
and  injured,  insomuch,  that  the  said  steam-vessel  would  then  have 
foundered,  sunk,  and  gone  to  bottom  in  the  said  river,  if  the  plaintiffs, 
*a(\dr\  ^^  ^^^'^  ^^^^  mariners  and  ^servants,  had  not  then  immediately 
-I  run  the  said  steam-vessel  ashore ;  wherefore  the  plaintiffs,  to  pre- 
vent the  said  steam-vessel  from  sinking,  did  then,  by  their  said  mariners 
and  servants,  accordingly  immediately  run  the  said  steam-vessel  ashore, 
and  thereby  the  said  steam-vessel  was  then  unavoidably  further  damaged 
and  injured,  and  thereby,  and  by  reason  and  means  of  the  premises,  the 
plaintiffs  had  been  forced  and  obliged  to  pay,  lay  out,  and  expend,  and 
had  necessarily  laid  out  and  expended,  and  become  liable  to  pay,  a 
large  sum  of  money,  to  wit,  2,000Z.,  in  and  about  the  repairing  of  the 
said  damage  so  done  and  occasioned  to  theur  said  steam- vessel  as  aforesaid; 
and  also,  by  means  of  the  premises,  the  plaintiffs  lost,  and  were  deprived 
of,  the  use  of  their  said  steam-vessel  for  a  long  space  of  time,  whilst  the 
said  steam-vessel  was  so  being  repaired  as  aforesaid,  to  wit,  for  the  space 
of  six  months,  and  thereby  lost  and  were  deprived  of  all  the  profits  and 
advantages  which,  during  that  time,  they  mi^t,  and  otherwise  would, 
have  derived  and  acquired  from  the  use  of  their  said  steam-vessel,  and 
the  said  steam-vessel  thereby  then  became,  and  was,  and  is,  greatly 
lessened  in  value,to  the  damage  of  the  plaintiffs  of  2,000/. 

Plea — that  a  reasonable  time  for  the  defendant  to  remove  the  said 
barge  from  the  said  place  where  she  so  lay  sunk,  as  in  the  declaration 
mentioned,  had  not  elapsed  before  or  at  the  time  of  the  alleged  damage 
and  injury  in  the  declaration  mentioned :  verification. 

Special  demurrer,  alleging  (amongst  other  causes)  that  the  plea  raises 
a  matter  of  fact,  which,  if  proved,  is  no  answer  in  law  to  the  action,  and 
that  the  said  plea  is  in  violation  of  the  rules  of  pleading,  inasmuch  as  it 
does  not  traverse  any  matter  of  fact  contained  in  the  declaration,  or 
confess  and  avoid  any  matter  of  fact  alleged  in  the  declaration,  but  states 
^  a  new  fact,  which  in  law  •is  no  answer  to  the  action,  and  is  im- 

^  properly  concluded  with  a  verification.(a) 

Joinder  in  demurrer.(i) 

Channell,  Serjt.,  in  support  of  the  demurrer.     The  plea  is  bad,  as 
affording  no  answer  to  the  declaration,  which  does  not  charge  the  defend- 
ed) The  verification  was  unneeetsary  :  Bodenham  v.  HiU,  7  M.  &.  W.  274 ;  but  lurpluMge  doe* 
not  vitiate,  even  upon  special  demurrer :  Co.  Litt.  903  b. 

(ft)  The  pointi  marked  for  argument  on  the  part  of  the  defendant,  were,*-**  The  defendant 
will  contend  that  the  only  obligation  he  waa  under  by  law  (if  under  any  at  all),  was,  to  removn 
the  barge  within  a  reasonable  time :  And  that  the  declaration  is  misconceived,  being  based 
Tipon  a  supposed  duty,  which  either  does  not  exist,  or  is  one  of  imperfect  obligation. 
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ant  irith  not  removing  the  barge, — in  which  case  the  plea  might  have 
been  suiBcient, — but,  with  not  taking  due  means  to  give  potice  of  the 
danger  arising  from  the  sunken  vessel. 

With  respect  to  the  declaration,  it  is  submitted  that  it  is  good  in  law. 
The  question  is,  whether  a  person  navigating  a  barge  in  a  navigable 
river,  which  founders  hj  accident,  is  not  bound,  within  a  reasonable 
time,  to  give  notice  thereof  to  the  public.  In  Ilott  v.  Wilkes,  8  B.  & 
Aid.  804,  it  was  held  that  a  trespasser,  having  knowledge  that  there  are 
spring  guns  in  a  wood,  although  he  may  be  ignorant  of  the  particular 
spots  where  they  are  placed,  cannot  maintain  an  action  for  an  injury 
received  in  consequence  of  his  accidentally  treading  on  the  latent  wire 
communicating  with  the  gun,  and  thereby  letting  it  off.  That  case  is 
clearly  distinguishable  from  the  present ;  for,  there,  the  defendant  had 
a  right  to  place  the  spring  gun,  and  the  plaintiff  had  notice  of  it,  and 
iras  a  trespasser ;  and  the  defendant,  having  done  no  wrongful  act,  was 
held  not  liable  to  the  action.  Batlbt,  J.,  in  his  judgment,  says :  ''  At  the 
same  time,  he  would  be  liable  for  a  civil  injury  produced  from  want  of 
^caution  on  his  part  to  guard  against  such  an  injury ;  for,  al-  r^cgng 
though  it  may  be  lawful  to  put  these  instruments  on  a  man's  own 
ground,  yet,  as  they  are  calculated  to  produce  great  bodily  injury  to 
innocent  persons  (for  many  trespassers  are  comparatively  innocent),  it  is 
necessary  to  give  as  much  notice  to  the  public  as  you  can,  so  as  to  put 
people  on  their  guard  against  the  danger."  If  the  principle  laid  down 
by  that  learned  judge  be  correct,  then,  a  fortiori,  it  ought  to  apply  here; 
for,  these  plaintiffs  were  not  trespassers,  or  in  any  way  in  the  wrong.  It 
is  impossible  to  contend  that  the  defendant  was  at  liberty  to  leave  his 
barge  sunk  in  the  river,  without  giving  notice  that  it  was  there.  Although 
be  does  not,  in  the  first  instance,  voluntarily  commit  a  nuisance,  he  is 
clearly  guilty  of  one,  by  permitting  the  barge  to  remain  in  a  navigable 
river.  It  cannot,  therefore,  be  said  that  he  is  altogether  an  innocent 
party.  It  is  averred  in  the  declaration,  that  he  knew  the  fact,  and  that 
a  reasonable  time  had  elapsed  for  giving  notice  to  the  public ;  conse- 
quently he  is  responsible  for  the  injury  done  to  the  steam-boat  of  the 
plaintiifs.  [Wilde,  C.  J.  Is  it  quite  clear  that  the  defendant  would 
have  a  right  to  put  a  buoy  in  a  navigable  river,  which  is  under  the  con- 
servancy of  a  particular  body  ?  Is  it  more  his  duty  than  that  of  any 
other  person  who  knows  what  has  occurred  ?  In  The  King  v.  WattSj 
2  £sp.  N.  P.  C.  675,  Lord  Kenyon  held,  that,  where  a  .vessel  was 
sunk  in  a  navigable  river  by  accident  or  misfortune,  an  indictment 
could  not  be  maintained  against  the  owner  for  not  removing  it.  Maule, 
J.  It  may  be,  that,  where  a  party  is  exercising  rights  on  a  navigable 
river,  certain  duties  will  result  therefrom.  While  the  vessel  is  afloat, 
its  owner  would  be  bound  to  take  some  means  of  giving  notice,  as,  where 
it  is  wrecked  on  a  sand-bank,  he  would  be  bound  to  ^hoist  a  r^cgAi? 
light.     WlLDB,  C.  J.    The  question  is,  whether  it  is  not  rather 
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the  duty  of  the  persons  having  the  conservancy  of  the  river,  than 
of  the  party  to  whom  the  accident  has  happened.]  It  is  appreheuJed 
that  the  court  cannot  in  this  case  take  judicial  notice  that  the  Cor* 
poration  of  London  are  the  conservators  of  the  Thames.  [Maulf,  J. 
The  declaration  contains  no  proper  averment  that  the  river  in  ques- 
tion is  the  Thames.  The  river  Thames  is  laid  under  a  videlicet.  The 
allegation  would  be  sustained  by  showing  that  the  transaction  took  place 
in  the  Humber.]  It  is  not  necessary  to  contend  here  that  other  per- 
sons besides  the  defendants  may  not  also  be  liable.  He  is  charged,  as 
the  owner  of  the  barge,  exercising  a  right,  out  of  which,  it  is  contended, 
the  duty  arose.  In  Parnahy  v.  The  Lanca%hire  Canal  Company^  11  A. 
&  E.  223,  a  declaration  in  case,  against  a  canal  company,  stated,  that, 
by  the  canal  act  (stat.  32  6.  3,  c.  101),  the  company  was  formed  to 
make  and  maintain  the  canal,  with  power  to  take  tolls,  and  all  persons 
had  free  liberty  to  navigate  the  canal ;  and,  if  any  boat  should  be  sunk 
in  the  canal,  and  the  owner  or  person  having  care  of  it,  should  not,  without 
loss  of  time,  weigh  it  up,  it  was  by  the  statute  to  he  lawful  for  the  company 
to  weigh  it  up,  and  detain  it  till  payment  of  expenses ;  that  the  company 
completed  the  canal,  and  took  tolls  on  it ;  that  a  boat  sunk  in  the  canal, 
so  that  vessels  passed  with  di£Bculty  in  the  day,  and  at  night  were  in 
danger  of  running  foul  of  it ;  that,  although  the  company  could,  and 
ought  to,  have  requested  the  owner,  &c.,  to  weigh  it  up,  and,  if  that  was 
not  done  without  loss  of  time,  could,  and  ought  to,  have  weighed  it  up, 
and,  in  the  mean  time,  have  caused  a  light  or  signal  to  be  placed,  to 
enable  boats  to  avoid  it,  yet  the  company  did  not  cause  the  owner,  kc., 
*ftnftn  ^^  weigh  *it  up,  nor  themselves  weigh  it  up,  nor  place  a  light  or 
-I  signal :  whereby  plaintiff's  boat,  navigating  the  canal,  ran  fool 
of  the  sunken  boat,  and  was  damaged.  It  was  held,  by  the  court  of  Ex- 
chequer Chamber  (affirming  the  judgment  of  the  court  of  Q.  B.),  that 
the  declaration  disclosed  a  sufficient  duty  and  breach ;  and  the  court  of 
Exchequer  Chamber  further  held,  that  such  duty  was  not  created  by  the 
clause  enabling  the  company  to  weigh  the  boat,  but  arose  upon  a  com- 
mon law  principle,  that  the  owners  of  a  canal,  taking  tolls  for  the  navi- 
gation, were  bound  to  use  reasonable  care  in  making  the  navigation 
secure,  the  want  of  which  reasonable  care  might  be  collected  from  the 
declaration,  although  the  complaint  was,  ostensibly,  founded  on  the  sta- 
tute. Here,  the  duty  of  the  defendants  was,  to  navigate  the  river  so  as 
to  offer  no  unnecessary  obstruction  to  others.  Meeting  with  a  misfor- 
tune might  entitle  him  to  some  consideration ;  but  he  would  be  bound, 
within  a  reasonable  time,  to  give  notice  to  the  public.  Supposing  him  to 
come  to  anchor,  he  would  be  bound  to  indicate,  by  some  buoy  or  other 
means,  where  the  anchor  was.  There  is  no  well  grounded  distinction 
between  such  a  case  and  the  present.  Suppose,  further,  that  a  man  was 
obliged  to  anchor  in  the  tideway,  at  night,  through  the  illness  of  his 
crew.     That  would  be  as  much  an  accident  as  though  his  vessel  had 
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6unk ;  and  still  he  would  be  answerable  for  his  neglect  if  he  did  not 
hoist  a  light.  In  Bird  v.  Holbrook,  4  Bingh.  628,  1  M.  k  P,  607,  the 
defendant,  for  the  protection  of  his  property,  some  of  which  had  been 
stolen,  set  a  spring-gun,  without  notice,  in  a  walled  garden,  at  a  distance 
from  his  house.  The  plaintiff, — who  had  climbed  over  the  wall,  in  pur- 
suit of  a  stray  fowl, — having  been  shot,  it  was  held  that  the  defendant 
was  liable  in  damages.  So,  in  Lynch  v,  ^Nurdin^  1  Q.  B.  29,  p^nriQ 
where  the  defendant  had  negligently  left  his  horse  and  cart,  ^ 
unattended,  in  the  street,  and  the  plaintiff,  a  child  of  seven  years  old,  got 
upon  .the  cart  in  play,  and  another  child  incautiously  led  the  horse  on, 
whereby  the  plaintiff  was  thrown  down  and  hurt ;  it  was  held  that  the 
defendant  was  liable  in  an  action  on  the  case,  though  the  plaintiff  was  a 
trespasser,  and  contributed  to  the  mischief  by  his  own  act ;  and  that  it 
was  properly  left  to  the  jury  whether  the  defendant's  conduct  was  negli- 
gent, and  the  negligence  caused  the  injury.  Lord  Denman,  G.  J.,  there 
says,  in  delivering  the  judgment  of  the  court :  "  If  I  am  guilty  of  negli- 
gence in  leaving  anything  dangerous  in  a  place  where  I  know  it  to  be 
extremely  probable  that  some  other  person  will  unjustifiably  set  it  in 
motion  to  the  injury  of  a  third,  and  if  that  injury  should  be  so  brought 
about,  I  presume  that  the  sufferer  might  have  redress  by  action  against 
both  or  either  of  the  two ;  but  unquestionably  against  the  first."  Here, 
it  must  be  assumed  that  the  defendant  knew  that  other  parties  would 
navigate  the  river  where  the  barge  was  sunk.  [Mauls,  J.  It  is  not 
stated  that  the  barge  sunk  accidentally,  or  that  it  had  passed  out  of  the 
control  of  the  defendant.  The  declaration  would  be  satisfied  by  proving 
that  the  defendant  for  some  purpose  or  another  had  scuttled  the  barge.] 
The  declaration  contains  nothing  to  show  that  he  had  parted  with  the 
possession ;  and,  if  the  defendant  is  to  be  considered  as  still  in  posses- 
sion, then  he  left  the  barge  in  a  dangerous  situation,  and  Dixon  v.  Belly 
5  M.  A;  S.  198,  will  apply.  It  is  submitted. that  the  principle  laid  down 
in  Ilott  V.  Wilkes  is  the  true  one,  and  that  the  duty  of  the  defendant,  as 
laid,  is,  upon  general  demurrer,  sufficient  to  support  the  declaration. 

^Talfourdy  Serjt.  (with  whom  was  Willes)^  contr^.  The  ques-  r*c-iA 
tion  is  whether,  on  the  facts  stated  in  the  declaration,  the  duty,  as 
charged,  can  arise.  There  is  no  ground  for  assuming  that  the  barge 
sank  or  remained  under  water  through  the  fault  of  the  defendant ;  and, 
if  that  be  so,  then  the  plea  is  good.  [Maule,  J.  Perhaps  the  proper 
assumption  may  be,  that,  in  the  course  of  navigation,  it  was  sunk.]  It 
is  conceived  that  "  foundered"  imports  an  accidental  sinking.  [Maule, 
J.  No :  if  you  were  to  bore  holes  in  the  bottom  of  a  loaded  vessel,  it 
would  founder.  Coltman,  J.  In  order  to  support  the  declaration, 
must  it  not  appear  that  the  duty  was  cast  on  the  defendant  by  reason 
of  the  barge  being  under  water  ?]  The  declaration  contains  no  allega- 
tion that  could  have  been  traversed.  It  is  not  averred  that  the  defend- 
ant could  have  put  up  a  buoy,  or  given  any  notice  to  the  public.     It 
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might  as  well  have  been  said  that  he  had  not  put  an  adrertisement  into 
the  papers,  or  stuck  up  a  board  at  the  entrance  of  the  river.  Primd 
facie^  the  act  of  putting  up  a  buoy  is  not  one  he  could  have  done,  and 
primd  facie  also  an  individual  has  no  right  to  do  so  in  a  navigable  river. 
[Maule,  J.  The  duty  charged,  is,  by  some  "due  and  proper  means," 
to  give  notice.  By  that  must  be  intended  means  that  were  within  the 
defendant's  power.]  If  the  defendant  had  pleaded  that  a  reasonable 
time  for  giving  notice  had  not  elapsed,  that  would  have  been  an  admis- 
sion, that  he  had  the  power  of  doing  so.  [Maulb,  J.  On  that  issue, 
the  ontM  would  have  been  on  the  plaintiffs.  Reasonableness  of  time 
necessarily  involves  the  nature  of  the  means  to  be  employed.  The 
plaintiffs  could  not  have  made  out  the  issue,  without  showing  some 
particular  mode  of  giving  notice,  to  which  the  defendant  might  have 
had  recourse.]  The  case  of  Lynch  v.  Nurdinj  and  many  of  the 
other  cases  that  have  been  cited  on  the  part  of  the  plaintiffs,  have  no 
bearing  on  the  present.  [Goltman,  J.  You  will  find  an  express 
*f)1 11  *^^^^^"^7  ^P^^  ^^^  point  in  ITarmand  v.  Pearson^  1  Campb.  515. 

''  In  that  case  it  is  stated  to  have  been  held  by  Lord  Eij«bnbo- 
ROUGH,  that  the  owner  of  a  vessel  sunk  by  accident  in  a  navigable  river, 
is  bound  to  place  a  buoy  over  the  wreck,  and  that  it  is  not  enough  to 
station  a  watchman  near  the  spot,  to  point  out  the  danger.  WiLDS,  C.  J. 
The  doubt  is,  whether  that  case  does  not  go  too  far.  There,  notice  had 
been  given  to  the  crew  of  the  defendant's  barge,  of  the  spot  where  the 
lighter  was  sunk,  and  the  notice  so  given  was  disregarded.]  The  only 
question  raised  in  that  case  appears  to  have  been,  as  to  what  kind  of 
notice  was  required.  [Maule,  J.  It  is  remarkable,  that  Lord  Ellbk* 
BOROUGH,  in  that  case,  <i$8uine$  the  law  to  be,  that  the  owner  is  bound 
to  place  a  buoy  over  the  wreck.  Wildb,  G.  J.  Would  the  duty,  charged 
in  this  declaration,  extend  as  well  to  the  British"  Ghannel  as  to  a  navi* 
gable  river  ?  And,  if  it  would  entail  a  permanent  expense,  is  the  owner 
of  the  sunken  vessel  to  incur  that  expense  ?  In  a  note  to  Harmcnd  v* 
PearsoHj  it  is  said :  ^'  The  law  does  not  seem  to  have  very  specifically 
pointed  out  the  manner  in  which  this  species  of  highway  is  to  be  kept  in 
repair.  However,  it  is  laid  down  in  Hawkins,  ^  that  if  a  river  be  stopped 
to  the  nuisance  of  the  country,  and  none  appear  bound  by  prescription 
to  clear  it,  those  who  have  the  piscary,  and  the  neighbouring  towns  who 
have  a  common  passage  and  easement  therein,  may  be  compelled  to  do 
it.'  1  Hawk.  P.  G.  ch.  75,  s.  13.'*]  Supposing  it  to  be  impossible  to 
remove  the  obstacle,  is  the  party  to  be  bound,  for  all  time,  to  keep  a 
buoy  or  light  over  it?  [Maule,  J.  Neither  extreme  may  be  true. 
Executors  may  not  be  bound  to  maintain  a  buoy  over  the  wreck  fifty 
years  after  the  sinking  of  the  vessel :  but  it  is  not  inconsistent  with  that 
*6121  *8s^™P*^*^°>  *!***  *^®  present  defendant  may  be  •liable  to  do  so 

■^  under  the  circumstances  stated  in  this  declaration.]  Would  it  be 
a  good  plea  to  say  that  a  reasonable  time  for  warning  the  public  had 
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elapsed  ?  [Maule,  J.  If  you  put  inconvenience  as  a  ground  for 
avoiding  one  extreme,  so  you  may  put  it  to  avoid  the  other.]  It  has 
been  said,  during  the  argument,  that  reasonableness  of  time  involves  the 
nature  of  the  means  to  be  employed.  Does  it  imply  the  continuance  of 
the  means  during  the  lapse  of  a  reasonable  time  ?  In  Harris  v.  Bakery 
4  M.  &  S.  27,  the  trustees  of  a  road,  empowered  and  required,  by  act 
of  parliament,  to  place  lamps  along  the  road,  if  they  should  think  neces- 
sary, and  to  make  contracts  for  cleansing  the  road,  and  to  take  a  night 
toll  for  the  purpose  of  enabling  them  to  light  and  watch  the  same,  were 
held  not  liable,  in  an  action  upon  the  case,  for  an  injury  suffered  by  an 
individual  in  crossing  the  road  at  night,  by  falling  over  a  heap  of 
scrapings,  left  on  the  road*side,  without  any  lights.  [Maule,  J.  Parties 
who  have  a  right  to  make  holes  in  the  streets,  generally  put  up  lights ; 
but  are  they  not  bound  to  do  so  ?]  Here,  the  barge  was  sunk  by  acci- 
dent, and  not  by  the  fault  of  the  defendant.  [Maule,  J.  It  does  not 
Appear  whether  it  was  done  voluntarily  or  not :  but,  supposing  it  was  an 
accident,  that  would  merely  put  the  defendant  in  the  situation  of  a  person 
digging  a  hole  in  the  street  for  the  purpose  of  repairing  it.]  This  is  a 
case  of  the  first  impression ;  no  precedent  for  such  an  action  heing  to  be 
found  in  the  books  on  pleading.  Jardin  v.  Crumps  8.  M.  &  W.  782, 
is  distinguishable.  It  is  submitted  that  this  declaration  feannot  be  sus- 
tained. 

Channdl^  Serjt.,  in  reply.  The  declaration  may  not  be  very  formally 
prepared,  but  it  is  sufficient  to  entitle  the  plaintiff  to  judgment.  Har- 
mond  V.  Pearsim  lays  down  the  law  correctly ;  and  it  is  not  interfered 
♦with  by  the  King  v.  Watts;  for,  there  is  a  wide  distinction  r*giQ 
between  a  liability  to  an  action  and  to  an  indictment.(a)  It  has 
been  asked,  for  how  long  the  notice  to  the  public  must  be  continued  ? 
The  plaintiffs  are  not  driven  to  contend  that  it  must  be  continued  for 
any  great  length  of  time.  It  may  be,  that,  after  a  certain  period,  it 
would  be  held  that  due  notice  had  been  given.  It  has  not  been  con- 
tended that  it  was  not  the  duty  of  the  defendant,  while  navigating  his 
barge,  to  avoid  doing  injury  to  other  vessels ;  and  there  is  no  reason  for 
holding  that  such  duty  would  cease  upon  the  sinking  of  the  barge.  In 
Harris  v.  Baker,  the  decision  appears  to  have  turned  on  the  distinction 
between  public  officers  and  other  persons,  as  to  liability  to  third  parties. 

Our,  adv.  vtdt, 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  which  arose  out  of  a  demurrer  to  a  plea,  it  was  not  dis- 
puted on  the  argument  that  the  plea  was  bad ;  but  it  was  insisted,  for 
the  defendant,  that  he  was  entitled  to  the  judgment  of  the  court,  inas- 
much as  the  declaration  was  substantially  defective,  in  not  showing  a 
cause  of  action ;  and  the  only  question  argued  at  the  bar,  and  now  to  be 
decided  by  the  court,  is,  whether  the  declaration  is  open  to  this  objec- 

(a)  Sed  vide  infra,  620. 
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tion.  The  declaration,  in  effect,  states,  that,  before  the  happening  of  the 
damage  complained  of,  to  wit,  on  the  8th  of  June,  1845,  a  certain  barge 
of  the  defendant,  and  of  which  he  was  then  in  possession,  and  then  had 
the  care,  direction,  management,  and  control,  by  his  mariners  and 
servants,  foundered,  sunk,  and  went  to  the  bottom,  in  a  certain  navigable 
river  in  England,  in  a  navigable  part  of  it,  the  said  part  then  and  still 
being  a  public  highway,  for  all  persons  to  navigate  with  their  steam-boats 
♦6141  *"^  other  •vessels,  and-  along  which,  vessels  were  and  are  accus- 
^  tomed  at  all  times  to  navigate  and  pass  without  obstruction  ;  that 
the  said  barge  of  the  defendant,  being  so  sunk  as  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  lay  covered  and  concealed  under  water  in 
such  a  manner  that  vessels  passing  over  the  place  where  it  lay  would 
necessarily  strike  against  the  same,  and  vessels  passing  along  the  said 
part  of  the  river  without  the  persons  navigating  them  having  notice  of 
the  sunken  barge,  would  necessarily  be  in  danger  of  striking  against  it, 
and  being  thereby  greatly  damaged ;  that  the  defendant  had  notice  of 
the  premises ;  that  it  thereupon  became  and  was  the  duty  of  the  defend- 
ant, while  the  barge  continued  so  sunk,  to  take  and  use  due  and  proper 
care  and  precautions  to  prevent  and  guard  against  the  said  danger  to 
vessels  navigating  that  part  of  the  river,  by  giving  due  notice  of  the 
danger,  by  a  tbuoy  or  other  proper  mark  or  signal,  or  otherwise,  to 
persons  navigating,  or  by  other  due  and  proper  means  in  that  behalf. 
The  declaration  then  goes  on  to  show,  in  terms  on  which  no  question 
arises,  that  the  defendant  omitted  and  neglected  to  give  such  notice,  or 
use  such  means  to  prevent  danger ;  that  a  steam-vessel  of  the  plaintiffs 
was  damaged  by  striking  against  the  barge,  without  any  fault  of  the 
plaintiffs,  in  consequence  of  the  said  omission  and  neglect  of  the 
defendant. 

The  objection  made  to  the  declaration  is,  that  it  does  not  show  any 
obligation  on  the  defendant,  to  do  that  which  the  plaintiffs  complain  of 
his  having  omitted  to  do.  There  is,  indeed,  an  express  allegation  in  the 
declaration,  that  thereupon  it  became  the  duty  of  the  defendant  to  do 
that  which  the  plaintiffs  complain  of  his  omitting  to  do.  But  we  think 
that  this  allegation  will  not  aid  the  declaration.  Where  the  allegation 
following  such  a  word  as  "thereupon,"  or  "whereby,"  is  an  allegation 
♦6151  ^^  ^^^^^  ^^^®  matter  of  such  allegation  is  indeed  averred  with  *suffi- 
"*  cient  directness,  notwithstanding  the  word  "  thereupon"  or  "  where- 
by," which  is  not  to  be  understood  as  showing  that  the  proposition 
following  such  word  is  intended  to  be  stated  as  a  consequence  deducible 
from  what  precedes,  but  only  as  showing  the  time  at  which,  or  the  occa- 
sion on  which,  that  which  follows  the  word  in  question,  is  averred  to 
have  taken  place :  see  the  case  of  Pryce  v.  Belcher^  8  Man.  6r.  k  S. 
58,  15  Law  J.,  N.  S.,  C.  P.  805,  in  which  this  court  held  that  an 
allegation  in  a  declaration,  that  the  plaintiff  sustained  damage,  intro- 
duced by  the  word  "  whereby,"  was  not  to  be  considered  as  a  state* 
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ment  of  matter  of  infereoce  and  conclusion  only,  but  as  a  positive  allega- 
tion of  a  fact. 

But  the  allegation  now  in  question  is  open  to  the  further  objection, 
that,  however  directly  averred,  it  is  an  averment  of  matter  of  law  only, 
and  not  of  matter  of  fact.  If  the  words  had  been,  that  the  defendant 
became  bound  by  law  to  do  certain  acts,  it  could  not  be  questioned  that 
that  was  an  allegation  of  matter  of  law:  and  the  words  ^''it  became  the 
duty  of  the  defendant,"  if  they  were  to  be  understood  as  averring  the 
existence  of  some  duty  different  from  that  arising  out  of  a  legal  obliga- 
tion, certainly  would  not  aid  the  declaration,  inasmuch  as  the  breach  of 
such  a  duty,  does  not  give  a  cause  of  action.  But,  if  they  be  understood, 
as  we  think  they  are,  as  averring  the  existence  of  a  legal  liability,  it  is 
well  established  that  such  an  averment,  being  an  averment  of  matter  of 
law,  will  not  supply  the  want  of  those  allegations  of  matter  of  fact  from 
which  the  court  could  infer  the  law  to  be  as  stated ;  so  that  such  allega- 
tion is  useless  where  the  declaration  is  insufficient,  and  superfluous  when 
sufficient  without  it.  In  the  case  of  Pamaby  v.  The  Lancaster-Canal 
Companyj  11  Ad.  k  E.  223,  8  P.  &  D.  162,  the  court  rejected  the  state- 
ment, that  it  thereupon  became  the  duty  of  the  ^'company  to  r«£^-i^ 
remove  the  obsti^ction,  as  being  an  inference  of  law  improperly 
stated.  And  in  the  case  of  Priestley  v.  Fowler^  8  M.  k  W.  1,  although 
the  declaration  contained  a  direct  averment  that  it  became  the  duty  of 
the  defendant  to  use  due  and  proper  care,  the  court  arrested  the  judg- 
ment, because  the  declaration  contained  no  premises  from  which  the  duty 
of  the  defendant,  as  therein  alleged,  could  be  inferred  by  law. 

The  sufficiency  of  the  declaration,  therefore,  in  the  present  case,  must 
be  determined  without  regard  to  the  express  allegation  of  the  duty  of 
the  defendant  which  it  contains ;  and  will  therefore  depend  on  the  ques- 
tion, whether  the  facts  stated  show  that  the  defendant  was  bound  in  law 
to  do  that  which  the  declaration  charges  him  with  having  omitted  to  do. 
And,  as  to  this  question,  there  seems  no  doubt  that  it  is  the  duty  of  a 
person  using  a  public  navigable  river  with  a  vessel  of  which  he  is  pos- 
sessed and  has  the  control  and  management,  to  use  reasonable  skill  and 
care  to  prevent  mischief  to  other  vessels ;  and  that,  in  case  of  a  collision 
arising  from  his  negligence,  he  must  sustain,  without  compensation,  the 
damage  occasioned  to  his  own  vessel,  and  is  liable  to  pay  compensation 
for  that  sustained  by  another  navigated  with  due  skill  and  care :  and 
this  liability  is  the  same,  whether  his  vessel  be  in  motion  or  stationary, 
floating  or  aground,  under  water  or  above  it ;  in  all  these  circumstances, 
the  vessel  may  continue  to  be  in  his  possession  and  under  his  manage- 
ment and  control ;  and,  supposing  it  to  be  so,  and  a  collision  with  another 
vessel  to  occur  from  the  improper  manner  in  which  one  of  the  two  is 
managed,  the  owner  of  the  vessel  properly  managed,  is  entitled  to 
recover  damages  from  the  owner  of  that  which  was  improperly  managed. 
This  duty  of  using  reasonable  skill  and  care  for  the  safety  of  other 
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""GlTl  *^^^^^''^'  ^^  incident  to  the  possession  and  control  of  the  vessel. 
Subject  to  this  obligation,  the  owner  has  a  right,  while  his  vessel 
is  afloat,  to  proceed  in  any  direction,  and  to  remain  at  any  place,  and, 
when  it  is  aground,  whether  sunk  or  not,  to  remain  as  long  as  the  occa- 
sions of  his  voyage  require.  Of  the  existence  of  these  rights  and  of 
these  duties,  so  long  as  the  possession  and  control  of  the  vessel  continue 
in  the  same  person,  there  seems  to  be  no  doubt.  Nor  does  there  seem 
to  be  any  doubt,  that,  if  these  were  transferred  to  another  person,  the 
rights  and  the  duties  would  also  be  transferred  to  him,  and  the  original 
owner  would  ^  cease  to  be  entitled  to,  or  bound  by,  them.  But  a  person 
may  cease  to  have  the  possession  and  control  of  a  vessel,  although  they 
are  not  transferred  to  any  other  person ;  as  is  commonly  the  case,  when, 
by  some  casualty  of  navigation,  it  is  brought  into  a  situation  in  which  \he 
owner  abandons  and  relinquishes  the  possession  and  control,  because  it 
is  impossible  to  retain  them :  and  the  effect  which  this  new  state  of  things 
may  have  on  the  duties  and  liabilities  in  question,  does  not  appear  to 
admit  of  so  simple  a  determination  as  that  which  relates  to  the  duties  and 
liabilities  incident  to  a  possession  continuing  in  the  same  person,  or  trans- 
ferred to  another.  Those  duties  and  liabilities,  there  seems  to  be  no 
doubt,  are  different  in  cases  where  the  relinquishment  of  possession  is 
wrongful,  or  arises  out  of  circumstances  occasioned  by  the  wrongful 
act  or  omission  of  the  owner,  from  what  they  are  where  he  is  blameless. 
In  the  present  case, — supposing  the  barge  to  have  been  out  of  the 
defendant's  possession  at  the  time  of  the  collision, — there  is  nothing  to 
show  that  the  defendant  wrongfully  ceased  to  be  possessed,  or  wrong- 
fully occasioned  anything  which  led  to  the  ceasing  of  his  possession :  the 
only  wrong  complained  of,  is,  the  omission  to  use  means  to  prevent 
^  -  damage  from  the  sunken  barge.  •It  is,  therefore,  not  necessary 
-I  to  inquire  what  would  be  the  effect  of  a  wrongful  act  or  neglect 
^tnding  to  a  divesting  of  the  possession.  No  such  wrong  being  alleged, 
nitne  is  to  be  presumed ;  and  the  question  therefore  is,  what  is  the  duty 
of  the  person  who  had  the  possession  and  control  of  a  vessel,  which, 
without  any  fault  of  his,  has,  while  in  his  possession,  sunk,  so  as  to 
obstruct  a  public  navigable  river,  with  respect  to  vessels  navigating  the 
river  after  his  possession  and  control  has  ceased.  It  probably  cannot  be 
safely  affirmed,  that,  in  no  case  where  a  vessel  has  sunk  without  fault 
of  the  owner,  does  any  duty  of  this  kind  at  all  arise,  or  continue  for  any 
time:  nor  ys  it  necessary  to  decide  this  question;  for,  in  order  to  sus- 
tain the  declaration,  we  must  hold,  that,  in  every  state  of  things,  con- 
sistent with  the  facts  stated  in  the  declaration,  the  defendant  was  bound 
to  do  that  which  the  plaintiff  complains  of  his  having  omitted.  Now, 
although  there  seems  no  doubt, — as  we  have  before  observed,  —  that  he 
was  bound  to  use  due  care  to  prevent  injury  to  others,  as  long  as  his 
possession  and  control  continued ;  and,  although,  after  they  ceased, — 
supposing  that  they  did  cease, — there  may  have  possibly  existed  a  state 
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of  facts  whiob  would  cause  the  continuance  of  such  a  duty  for  some  time ; 
we  think  that  it  cannot  be  universally  affirmed,  that,  in  all  cases  ^vhere 
the  possession  and  control  of  the  owners  have  ceased,  such  a  duty  arises. 
Indeed,  as  we  have  before  stated,  it  seems  clear  that  the  duty  does  not- 
continue  in  the  original  owner,  when  his  possession  and  control  have 
been  transferred  to  another.  And,  where  the  possession  and  control 
have  not  been  transferred,  but  have  been  relinquished  and  abandoned, 
we  do  not  think  that  the  duty  alfJtayi  arises,  and  continues  for  an  inde- 
finite time.  Where  the  navigation  of  a  river  has  become  obstructed  by 
a  vessel  which  has  been  sunk  and  lost  to  the  owner,  without  any  fault  of 
his,  the  public  inconvenience  of  the  •obstruction  is  one  in  respect  _^^  ^ 
of  which  the  owner  differs  from  the  rest  of  the  public  only  in  *- 
having  sustained  a  private  calamity,  in  addition  to  his  share  of  a  public 
inconvenience :  and  this  difference  does  not  appear  to  be  any  reason  for 
throwing  on  him  the  cost  of  remedying  or  mitigating  the  evil. 

In  the  case  of  The  King  v.  WattSj  2  Esp.  N.  P.  C.  675,  Lord  Kenyon 
held,  that  the  owner  of  a  ship  sunk  in  the  Thames  by  accident 
and  misfortune,  without  his  default  or  misconduct,  was  not  liable  to  an 
indictment  for  not  removing  the  obstruction.  It  was  contended,  for  the 
prosecution,  in  that  case,  that,  although  the  defendant  was  not  punish- 
able for  causing  the  nuisance,  it  having  arisen  from  accident,  it  was 
his  duty  to  remove  it :  but  the  learned  judge  answered,  that  perhaps 
the  expense  of  removal  might  have  amounted  to  more  than  the  whole 
Talue  of  the  property.  The  same  reason  would  apply  in  the  case  of  an 
indictment  for  not  giving  notice  by  signal,  or  taking  other  means  to 
prevent  damage  from  a  sunken  vessel ;  the  expense  of  doing  so  might, 
and  probably  would,  be  greater  than  any  private  benefit  which  the  owner 
would  derive  from  it :  and,  whether  it  were  greater  or  not,  the  reason 
seems  to  be  the  same  for  not  throwing  on  the  owner  any  special  share  in 
the  consequence  of  a  public  misfortune  with  which  he  had  no  particular 
concern,  except  that  it  arose  out  of  a  private  disaster  which  he  had 
innocently  suffered. 

In  the  case  of  such  impediments  to  navigation  arising  out  of  unavoid- 
able accident,  the  proper  rule  seems  to  be,  that  the  expense  of  removing 
or  diminishing  the  danger  arising  from  them,  should  be  defrayed  by 
those  who  would  be  benefited  by  such  a  measure ;  as  is  done  in  the  case 
of  lighthouses,  which  are  erected  to  diminish  the  danger  arising  from 
natural  impediments  to  ^navigation  ;  and  such  measures  are  the  p^^^/^ 
proper  subjects  of  local  regulations,  to  be  made  on  a  comparison  ^ 
of  the  danger  to  be  guarded  against,  and  the  expense  to  be  incurred.  It 
is  scarcely  necessary  to  observe,  that,  if  no  indictment  would  lie,  under 
the  circumstances  stated  in  this  action,  for  the  danger  and  impediment 
to  the  public,  no  action  con  be  maintained  for  the  particular  damage 
sustained  by  the  plaintiff.  The  duty  of  the  defendant,  if  it  exist  at  all, 
b  of  a  public  nature :  and  the  plaintiff,  in  order  to  succeed,  must  show  a 
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breach  of  public  duty,  as  well  as  special  injury  to  himself.  Now,  the 
present  declaration  does  not  show,  that,  at  the  time  of  the  collision,  the 
defendant  had  the  possession  or  control  of  the  barge :  it  states,  that, 
before  the  happening  of  the  damage,  the  barge  was  in  his  possession  and 
under  his  control;  and,  though  it  states,  under  a  videlicet^  that  the 
damage  happened  on  the  same  day,  this  is  no  averment  of  possession  and 
control  at  the  time  of  the  damage, — even  taking  the  allegation  of  the 
day  to  be  binding.  A  statement  of  possession  before  an  event,  does  nol 
amount  to  even  an  informal  statement  that  possession  continued  tUl  the 
time  of  the  event,  however  short  the  interval  may  be.  Since,  therefore, 
the  declaration  does  not  show  either  a  continuing  possession  and  control 
on  the  part  of  the  defendant  at  the  time  of  the  collision,  or  any  special 
circumstances  showing,  that,  though  he  may  no  longer  have  had  the 
possession  and  control  of  the  barge,  he  was  still  bound  to  take  care  that 
other  vessels  should  not  be  injured  by  striking  against  it ;  and  since  it 
cannot  be  inferred  from  the  mere  fact  of  the  defendant's  having  the 
possession  and  control  of  the  barge  at  the  time  it  sank,  that  the  defend- 
ant was  bound  after  that  time,  that  is,  at  the  time  of  the  collision,  to 
use  means  of  precaution ;  we  think  the  declaration  is  insufScient  in  sub- 
^^  -  stance,  inasmuch  as  all  the  facts  ^stated  in  it  may  be  true,  and 
-^   yet  the  plaintiflf  may  have  no  cause  of  action. 

With  regard  to  the  authorities  cited  on  the  part  of  the  plaintiff,  we 
may  observe  that  Ilott  v.  WillceSj  and  all  the  cases  of  the  same  kind, 
were  cases  of  improper  management  of  property  of  which  the  defendant 
had  the  possession  and  control^  and  therefore  apply  only  to  the  case  of  a 
vessel  under  the  control  of  the  defendant ;  in  which  case,  we  agree  that 
he  would  be  liable.  The  case  of  Harmond  v.  Pearson,  1  Gampb.  515, 
appears  to  have  turned  on  the  question  of  what  was  the  proper  mode  of 
giving  notice  of  a  sunken  barge,  to  be  adopted  by  an  owner,  who  was 
admitted  to  be  liable  to  give  some  notice.  That  a  liability  of  that  kind 
might  be  made  to  appear,  by  proper  averments  in  the  declaration,  we 
have  already  shown ;  and  there  is  no  reason  to  suppose  that  the  de- 
claration in  Harmond  v.  Pearson  did  not  contain  such  averments ;  and 
the  circumstance  of  a  watchman  being  employed  to  give  notice,  makes 
it  probable  that  in  fact  the  defendant  retained  the  possession  of  his 
barge,  and  intended  to  resume  his  voyage. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  is  defective 
in  substance,  and  that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.  * 
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Ib  case  for  injury  done  to  the  plaintifT's  sheep  by  s  ferocious  dog  kept  by  the  defendant,  he 
knowing  it  to  be  of  ferocious  and  mischievous  disposition,  *'not  guilty/'  puts  in  issue  the 
ferocity  of  the  dog  and  the  teienter,  those  matters  forming  the  substance  of  the  charge. 

The  allegation  of  duty  in  the  defendant  to  use  due  and  reasonable  care  and  precaution  in  keep- 
ing  the  animal,  is  an  immaterial  allegation. 

This  was  an  action  on  the  case  for  injury  done  to  the  plaintiff's  sheep 
by  a  ferocious  dog. 

The  declaration  stated,  that  the  defendant,  on  the  18th  of  November, 
1846,  and  from  thence  until  and  at  the  time  of  the  injury  and  damage 
being  sustained  by  the  plaintiff  as  thereinafter  mentioned,  wrongfully, 
wilfully,  and  injuriously  did  keep  a  certain  dog  of  a  ferocious  and 
mischievous  disposition,  and  dangerous  to  be  suffered  to  go  at  large,  he 
the  defendant  during  all  that  time  well  knowing  that  the  said  dog  then 
was,  and  during  the  whole  of  the  said  time  continued  to  be,  of  ferocious 
and  mischievous  disposition  aer  aforesaid,  and  that  he  was  dangerous  to 
be  suffered  to  go  at  large ;  and  that,  during  the  whole  of  the  said  time, 
it  was  and  continued  to  be  the  dtUy  of  the  defendant  to  use  due  and 
reasonable  care  and  precaution  in  and  about  the  keeping  and  ma- 
nagement of  the  said  dog ;  yet  that  the  defendant,  well  knowing  the 
premises,  but  not  regarding  the  duty  of  him  the  defendant  in  that 
behalf  as  aforesaid,  did  afterwards,  to  wit,  on  the  19th  of  November, 
1846,  and  whilst  the  defendant  so  kept  and  continued  to  keep  the  said  dog, 
80  being  and  continuing  to  be  of  such  disposition  as  aforesaid,  did  not 
nor  would  use  such  due  and  reasonable  care  and  precaution  in  and  about 
the  keeping  and  management  of  the  said  dog  as  aforesaid ;  but,  on  the 
contrary  thereof,  so  negligently  did  keep  the  said  dog,  that  he  wrongfully, 
injuriously,  and  negligently  suffered  the  said  dog  to  go  at  large,  and 
thereupon,  and  by  reason  of  the  premises,  and  of  the  wrongful,  injurious, 
and  negligent  conduct  of  the  defendant,  in  so  negligently  keeping  and 
using  the  said  *dog  as  aforesaid,  and  whilst  the  defendant  so  kept  r^^nn 
and  continued  to  keep  the  said  dog  as  aforesaid,  and  whilst  the  '* 
said^dog  was  and  continued  to  be  of  such  disposition  asmforesaid,  to  wit,  on 
the  said  19th  of  November,  1846,  the  said  dog  did  much  hurt,  chase, 
drive,  bite,  and  worry  divers,  to  wit,  fifty  sheep  and  fifty  lambs  of  the 
plaintiff,  of  great  value,  &c.,  and  that,  by  reason  thereof,  divers,  to  wit, 
twenty  of  the  said  sheep  and  twenty  of  the  said  lambs  of  the  plaintiff, 
of  great  value,  to  wit,  &c.,  then  and  before  the  commencement  of  this 
suit,  died,  and  became  of  no  value  to  the  plaintiff,  and  the  residue  of  the 
same  sheep  and  lambs,  being  also  of  great  value,  to  wit,  &c.,  were,  and 
each  of  them  was,  otherwise  greatly  terrified,  damaged,  and  injured,  and 
rendered  of  little  use  or  value  to  the  plaintiff:  to  the  damage  of  the  plain 
tiff  of  50/.,  &c. 

The  defendant  pleaded,  not  guilty. 

2k2 
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V 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  last  spring  assizes 
at  Taunton.  It  appeared  that  a  dog  belonging  to  the  defendant  had 
chased  and  killed  certain  sheep  and  lambs  of  the  plaintiff;  but  there 
was  no  evidence  to  show  that  the  defendant  knew  that  the  dog  was 
accustomed  to  bite  sheep. 

It  was  thereupon  submitted,  on  the  part  of  the  defendant,  that  the 
plaintiff  must  be  nonsuited,  upon  the  ground  that,  even  since  the  new 
rules,  under  the  plea  of  "  not  guilty,"  the  scienter  was  put  in  issue.  And, 
the  learned  judge  being  of  this  opinion,  a  nonsuit  was  accordingly  entered, 
— leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
sum  of  9/.  14«.,  if  the  court  should  be  of  opinion  that  the  scienter  was 
not  put  in  issue  by  not  guilty. 

Crawder^  in  Easter  term  last,  accordingly  obtained  a  rule  nisi.  He 
*r^41  ^^^^^  Wright  v.  Lainsan,  2  M.  &  W.  739,  Williams  v.  ^Moftyn^ 

"  ■•  4  M.  &  W.  146,  Tavemer  v.  LiUh,  6  N.  C.  678,  HaH  v.  CrawUy^ 
12  Ad.  &  E.  878,  Dunford  v.  Trattles,  12  M.  &  W.  629,  and  Torrence  v. 
Cribbins,  6  Q.  B.  297.  And  he  attempted  to  distinguish  Thomas  v. 
Morgan^  2  C.  M.  &  R.  496,  on  the  ground  that,  from  the  form  of  the 
declaration  in  that  case,  the  scienter  was  completely  involved  in  the  issue. 
[V.  Williams,  J.  If  the  declaration  had  been  in  the  ordinary  form,  a 
traverse  of  the  scienter  would  have  been  demurrable :  is  the  scienter  less 
put  in  issue  by  not  guilty,  because  that  which  usually  forms  one  averment, 
is  here  divided  into  two?] 

Pashley  now  showed  cause.  The  gist  of  the  action  being  not  the 
keeping  of  the  dog,  but  the  keeping  it  with  the  knowledge  of  its  fero- 
cious and  mischievous  disposition,  '^not  guilty"  clearly  puts  the  scienter 
in  issue.  The  court  of  Exchequer  distinctly  so  held  in  Thomas  v.  Mor- 
gan. And,  in  May  v.  Biirdett,  10  Jurist,  692, 16  Law  Journ.  N.  S.,  Q.  B. 
64,(a)  where  most  of  the  authorities  are  referred  to,  it  was  laid  down  by  the 
court  of  Queen's  Bench,  that  a  person  keeping  a  mischievous  animal,  with 
knowledge  of  its  disposition,  is  bound  to  keep  it  securely,  at  his  peril ; 
and  that,  if  it  does  mischief,  negligence  is  presumed,(6)  without  express 
averment.  Lord  Denman,  in  delivering  the  judgment  of  the  court, 
there  says :  "  The  -precedents,  both  ancient  and  modern,  with  scarcely 
an  exception,  merely  state  the  ferocity  of  the  animal,  and  the  knowledge 
of  the  defendant,  without  any  allegation  of  negligence  or  want  of  care. 
jj^       -   A  great  many  •were  referred  to  upon  the  argument,  commencing 

^  -I  with  the  Begister,  and  ending  with  Thomas  v.  Morgan^  and  all  in 
the  same  form,  or  nearly  so.  In  the  Begister,  110,  111,  two  precedents 
of  writs  are  given ;  one,  for  keeping  a  dog  accustomed  to  bite  sheep,  and 

(a)  Since  reported,  9  Q.  B.  101. 

(6)  This  presumption  of  negligence, — if  it  can  be  said  to  arise  at  all,  so  as  to  be  in  any  ^*ay 
material,  in  a  case  where  the  owner  is  absolutely  bound,  at  hisown  peril,  to  prevent  mischief, — 
is  a  prasumptio  juris  el  de  jure,  against  which  no  averment  or  proof  is  receivable.  It  is  not  a 
presumption  in  the  ordinary  sense  of  the  word,  raising  a  prima  facie  case  which  may  be  re* 
butted. 
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the  other,  for  keeping  a  boar  accustomed  to  attack  and  wound  other 
ailimal8.(a)  The  cause  of  action,  as  stated  in  both  these  precedents,  is, 
the  pr;/pensit7  of  the  animals,  the  knowledge  of  the  defendant,  and  the 
injury  to  the  plaintiff;  but  there  is  no  allegation  of  negligence  or  want 
of  care.  In  the  case  of  Mason  v.  Keeling,  1  Ld.  Raym.  606,  12  Mod. 
332,  much  relied  upon  on  the  part  of  the  defendant,  want  of  due  care 
was  alleged,  but  the  scienter  was  omitted ;  and  the  question  was,  not 
whether  the  declaration  would  be  good  without  the  allegation  of  want 
of  care,  but  whether  it  was  good  without  the  allegation  of  want  of  know- 
ledge,— ^which  it  was  held  that  it  was  not!  The  conclusion  to  be  drawn 
from  an  examinatibn  of  all  the  authorities  appears  to  us  to  be  this, — that 
a  person  keeping  a  mischievous  animal,  with  knowledge  of  its  propensi- 
ties, is  bound  to  keep  it  secure,  at  his  peril ;  and  that,  if  it  does  mischief, 
negligence  is  presumed,  without  express  ayerment.(6)  The  precedents, 
as  well  as  the  authorities,  fully  warrant  this  conclusion.*'  In  Cotton  v. 
Brounij  8  Ad.  &  E.  312,  4  N.  &  M.  831,  in  case  for  maliciously  indicting 
the  plaintiff  without  probable  cause,  it  was  held  that  the  defendant  might 
give  evidence  of  probable  cause,  under  not  guilty.  So,  in  Mummery  v. 
Paulj  1  Man.  Gr.  &  S,  316,  in  case  for  a  fraudulent  representation  on 
the  sale  of  a  commission  business,  the  ^declaration  alleged  that  p^^^/^ 
the  plaintiff  bargained  with  the  defendant  to  buy  of  him  his  ^ 
interest  in  a  certain  lease,  and  a  certain  lease,  and  certain  fixtures,  &c., 
and  the  good  wUl  of  a  certain  business,  for  700/.,  and  that  the  defendant, 
by  then  falsely,  fraudulently,  and  deceitfully  pretending  and  representing 
to  the  plaintiff  that  the  amounts  received  for  commission  in  the  course  of 
the  business,  and  the  net  profits  of  the  trade,  were  of  a  certain  amount, 
then  sold  to  the  plaintiff  the  said  lease,  fixtures,  &c.,  and  the  goodwill  of 
the  said  business,  at  and  for  a  certain  sum ;  and  it  then  went  on  to  allege 
that  the  representation  was  false,  and  a  consequent  damage  to  the  plaintiff: 
and  it  was  held,  that,  under  not  guilty,  the  plaintiff  was  bound  to  prove 
a  sale  (by  production  of  the  agreement  between  the  parties,  which 
appeared  to  be  in  writing),  as  well  as  a  false  and  fraudulent  representation  ; 
and  that  it  was  not  enough  to  prove  an  assignment  of  the  lease,  &c.  The 
authority  of  May  v.  Burdett  was  recognised  in  the  more  recent  case  of 
Jackson  v.  Smithson,  16  M.  &  W.  663.  There,  a  declaration  in  case 
stated  that  the  defendant  wrongfully  and  injuriously  kept  a  ram,  well 
knowing  that  he  was  prone  and  accustomed  to  attack,  butt,  and  injure 
mankind ;  and  that  the  said  ram,  while  the  defendant  so  kept  the  same, 
attacked,  butted,  and  threw  down,  and  thereby  hurt,  the  plaintiff:  and 
it  was  held  sufficient,  on  motion  in  arrest  of  judgment,  without  showing 
that  the  defendant  negligently  kept  the  ram.  In  Tavemer  v.  Little,  6 
2J.  C.  678,  7  Scott,796,  which  will  probably  be  relied  on  for  the  plaintiff, 

(a)  In  an  action  for  an  injury  caused  by  a  boar,  charged  as  animalia  mordere  eonsuetus,  it  was 
held  that  animalia  must  be  taken  to  apply  to  useful  animals,  and'  not,  as  suggested  on  behalf 
of  the  defendant,  to  frogs.    Jones  v.  ThampMn,  2  Salk.  662. 

(bi  Vide  supra,  626.  (6) 
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the  ownership  of  the  cart,  and  the  fact  that  the  defendant  was  driving  it 
at  the  time  of  the  accident,  were  mere  matters  of  inducement,  which 
were  not  trayersable,  and  therefore  not  put  in  issue  by  the  plea  of  not 
g^Hy. 

It  may  be  observed,  that  the  sort  of  liability  charged  in  this  declara- 
tion, was  still  more  extended  in  former  •times,  both  at  Athens  (a) 

J  and  Rome.  In  the  laws  of  the  Twelve  Tables,  we  find  the  abso- 
lute precept,  "  Si  quadrupes  pauperiem  faxit^  dominus  noxi  sestimiam 
oferto;  iinolet;  quod  noxit  dato:*'  and  the  old  Roman  law  seems  soon 
to  have  been  extended  to  the  case  of  injury  by  a  dog,(J)  and  to  other 
cases  not  within  its  strict  letter,((;)  and  to  have  prevailed  till  the  later 
*fi9«l  *^^™^^  ^f  ^^®  Eastern  empire.(d)     Numerous  cases  are  discus^d 

^  in  the  Institutes,(e)  and  in  the  Digest,  under  the  title,  Si  qua- 

(a)  It  appears  from  Plutarch,  that  one  of  the  laws  of  Athens,  established  by  Solon,  related  to 
injuries  done  by  quadrupeds  ifi\&6ri  TtTpairiiav)^  including  the  dog,  and  contained  a  provision 
resembling  the  noxte  deditio  of  the  Roman  law.  Plutarch's  words,  (Sol.  p.  91,  £.)  are, 
''Eypui^  61  0\dS7ii  TtTpax6i<av  ¥6yiOv,  iw  tot  Kvva  6aK6vra  wapa6o9vat  KtXeisif  K^ouii 
nrpairfixu  Uit^ivov,  See  Petit.  Comm.  in  Legg.  Att.  vii.  3,  p.  632,  ed.  Lugd.  Bat,  1741. — R.  P. 

(6>  Julius  PauIIus,  Recept.  Sentent.  lib.  i.  tit.  xv.  **  Si  quadrupes  pauperiem  fecerit  dam- 
numve  dederit  quidve  depasta  sit,  in  dominum  actio  datur,  ut  aut  damni  estimationem  subeat. 
But  quadrupedem  dedat ;  quod  etiam,  Lege  Pesulania,  de  cane  cavetur."— R.  P. 

(D  The  Athenian  law,  unlike  the  Mosaic  law,  contained  no  provision  which  required  the  de- 
struction of  the  mischievous  animal,  but  directed  it  to  be  given  up  to  the  party  injured.  The 
Roman  law  allowed  an  option  to  the  owner  of  abandoning  the  animal  to  the  party  injured,  or 
of  making  a  pecuniary  compensation.  The  law  of  England  adopts  the  latter  alternative  only. 
Neither  the  Athenian  nor  the  Roman  legislators  imposed  the  condition  of  the  English  law, — 
that  it  shall  be  proved  that  the  owner  had  notice  of  the'  mischievous  propensities  of  the  animal. 
They  probably  thought  that,  for  civil  purposes,  where  A.  sustains  damage  by  the  horns,  hoofs, 
or  teeth  of  an  animal  in  which  B.  has  a  beneficial  property,  and  over  which  he  has  the  exclu- 
sive control,  it  is  for  B.,  not  for  A.,  an  innocent  stranger,  to  ascertain  that  which  should  deter- 
mine the  degree  of  care  which  ought  to  be  exercised.  And  in  the  French  code,  neither  know- 
ledge in  theowner  of  the  mischievous  qualities  of  the  animal,  nor  even  the  existence  of  those  qua- 
lities, is  regarded.  "  Le  proprietaire  d*un  animal,  et  celui  qui  s'en  sert,  pendant  qu*il  est  a  son 
usage,  est  responsable  du  dommage  que  Tanimal  a  cause,  soit  que  Tanimal  fut  sous  sa  garde,  soU 
qu*il  fut  ^are  ou  ^chappe.*'  Code  Civil,  No.  1385.  A  peculiar  distinction  as  to  the.#rv€M- 
ter^  is  to  be  found  in  the  Mosaic  code,  where  it  is  introduced  for  the  purpose  of  fixing  criminal 
responsibility  in  the  case  of  injury  to  a  freeman  or  freewoman  (Exodus,  c.  xxi.  v.  29,  30.  31), 
and  civil  liability  in  the  case  of  injury  to  a  slave  (v.  32),  or  to  cattle  (v.  36).  The  boU  {ravfot 
KbparivrfiSj  Septuag.)  is  the  only  ferocious  animal  mentioned. 

id^  Harmenopulust  *E^a6i8.  vi.  1,  2,  &.  vi.  1,  3.  The  case  for  compensation  is  defined,  aa  it 
had  been  defined  by  Servius  about  a  thousand  years  before, — "  W«a  ro  ^^v  tiypi^nrn  ttm/Bim 
iS\a\pt¥,  oiov  "XoKTirrhs  imroi  IXditrtctv,  1)  0o9s  €l6b>i  Ktpart^ih  Uipdriot.—^K.  P. 

(e)  **  Animalium  nomine,  qus  rationecarent  si  qun  lascivia  aut  pavore  aut  feritate,  paupcnem 
fecerint,  noxalis  actio,  lege  xii.  tab.  prodita  est ;  qus  animalia,  si  noxae  d^dantur,  proficiunt  reo 
ad  liberationeni ;  quia  ita  lex  xii.  tabularum  scripts  est ;  ut  puta,si  equus  calcitrosus calce  per- 
cusserit,  aut  bos,  cornu  petere  solitus,  (cornu^  petierit.  Hsc  autem  actio  in  iis  que  contra  nata- 
ram  moventur,  locum  habet.  Csterum  si  genitalis  sit  feritas,  cessat  actio.  Denique  si  ursiia 
fugerit  a  domino,  et  sic  nocuerit,  non  potest  quondam  dominus  conveniri,  quia  desiit.  dominus 
esse,  ubi  fera  evasit.  Pauperies  autem  est  damnum,  sine  injuria  facientis,  datum.  Nee  enim 
potest  animal  injuriam  fecisse  dici,  quod  sensu  caret.  Haec  quidem  ad  noxalem  pertinent 
actionem.  Cfeterum  sciendum  est  sdilitio  edicto  prohiberi  nos  eanem,  verrem,  aprum,  ureum, 
leonem,  ibi  habere  qua  vulgo  iter  fit :  et  si  adversus  ea  factum  erit,  et  nocitum  libero  homini 
esse  dicatur,  quod  bonum  et  lequum  judici  videtur,  tanti  dominus  condemnetur  ceterarum 
[vero]  rerum  quanti  damnum  datum  sit  dupli.  Praeter  has  autem  edilitias  actiones,  et  dc  pau- 
perie  locum  habebit.  Nunqbam  enim  actiones.  prsesertim  pcenales,  de  eadem  re  concurrentes 
alia  aliam  consumit."  Inst.  lib.  iv.  tit.  ix.  And  see  Vinn.  Inst.  Comm.  ad  hunc  titulum,  pp. 
B52,  853. 
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drupes  pauperiem  fecisse  dicatur :"  and  the  principle  of  a  mischievous 
disposition  in  the  animal,  as  one  condition  of  the  owner's  liability,  is 
recognised  by  Servius,  Dig.  lib*  ix.,  tit.  1,  1.  4:  ^^Hsee  actio  locum  habet 
cum  commota  feritate^  nocuit  quadrupes:  puta,  w  equu^  calcitrosus  calce 
percusserit,  aut  bos^  cornu  petere  solitus  comu  petierit.**  The  English 
law  superadds  to  this  rule  the  condition,  that  the  owner  of  any  such 
animal  as  a  horse,  bull,  or  dog,  must  be  aware  of  its  disposition  being 
savage,  before  he  can  be  liable. 

The  fact  of  such  knowledge  of  the  owner,  as  alleged  in  this  declaration, 
is,  therefore,  clearly  put  in  issue  by  the  plea  of  not  guilty. 

^Orowder  and  Phinn^  in  support  of  the  rule.  Where  a  plain-  r^gog 
tiff  chooses  to  set  out,  by  way  of  inducement,  matter  which  may 
be  traversed, ''  not  guilty"  does  not  put  it  in  issue.  The  new  rules  afford 
no  certain  guide :  they  only  give  the  general  principle,  the  application  of 
which  must  depend  upon  the  circumstances  of  each  particular  case.  "  In 
actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only 
of  the  breach  of  duty^  or  wrongful  act,  alleged  to  have  been  committed 
by  the  defendant,  and  not  of  the  facts  stated  in  the  inducement :  and  no 
other  defence  than  such  denial,  shall  be  admissible  under  that  plea ;  all 
other  pleas  in  denial,  shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration. "(a)  Not  guilty  here,  means,  not  guilty  with 
reference  to  the  matters  alleged  in  the  inducement.  [V.  Williams,  J. 
What  do  you  mean  by  inducement  ?]  Whatever  is  alleged  for  the  pur- 
pose of  making  the  charge  intelligible,  but  which  is  not  an  essential  part 
of  the  charge ;  as,  here,  that  the  defendant  kept  a  dog  of  a  ferocious  and 
mischievous  disposition,  well  knowing  it  to  be  ferocious.  Keeping  a 
savage  dog,  or  other  ferocious  animal,  per  se,  is  not  a  wrongful  act ;  the 
wrongful  act  is,  the  so  keeping  it  as  to  cause  injury :  the  gist  of  the 
action  is,  the  negligent  keeping.  [Maulb,  J.  You  are  directly  at 
issue  with  Mat/  v.  Burdett  and  Jackson  v.  Smithson.  The  allegation  of 
duty  is  quite  immaterial ;  Brown  v.  Mallett.{b)  The  utmost  diligence 
will  not  excuse  the  defendant,  if  the  dog  was  of  a  ferocious  disposition, 
and  the  defendant  knew  it.]  The  ground  of  action  is,  the  biting  of  the 
plaintiff's  sheep.  [Maule,  J.  No;  it  is  the  keeping  a  ferocious  dog, 
knowing  his  disposition.  Not  guilty  cannot  put  the  biting  in  issue :  that 
is  the  act  of  the  dog.]  Suppose  the  dog  to  have  been  in  the  highest 
degree  ferocious,  and  that  the  defendant  knew  it,  but  the  plaintiff's  sheep 
were  not  ^injured,  clearly  there  would  be  no  cause  of  action.  If  the  r^goA 
defendant  meant  to  deny  that  the  dog  was  of  a  ferocious  disposition, 
and  that  he  knew  it,  he  should  have  warned  the  plaintiff  of  his  intention, 
by  pleading  specially.     In  May  v.  Burdett  and  Jackson  v.  Smithson^  the 

"  Canem  licet  retinere  qua  valgo  iter  fit.  \.  hi  enim  ^  deinde  aiunt  lediles.  Alber.  Spieg. 
Si  quia  igitur  canem  irritavit,  et  effecit  ut  aliquem  morderer,  quomvis  eum  non  lenuit,  Procu- 
Ina  rcapondit,  aquiliie  actionem  eaae.     Vide  Mela  21,  ^  5,  ad  1.  Ag."     Calvin.  Lex.  in  Terbo 

(o*  H.  T.  4  W.  4.  Reg.  IV.  1  (6;  Ante,  p.  599. 
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form  of  the  declaration  was  altogether  different  from  this ;  there  was  no 
allegation  of  negligence :  and  the  objection  was  taken  in  arrest  of  judg- 
ment. [Maule,  J.  According  to  those  cases,  this  declaration  states  a 
substantial  cause  of  action.]  If  Torrence  v.  Gibbins,  6  Q.  B.  297,  is 
to  be  upheld,  it  is  a  conclusive  authority.  There,  in  an  action  for  sedu- 
cing the  daughter  and  servant  of  the  plaintiff,  it  was  held,  that  a  plea, 
that  the  party  seduced  was  not  the  servant  of  the  defendant,  did  not 
amount  to  an  argumentative  plea  of  not  guilty.  In  Wrigld  v.  LainsoUy 
2  M.  &  W.  739,  it  was  held,  that  the  plea  of  not  guilty,  to  a  declara- 
tion in  case  against  a  sheriff  for  a  false  return  of  nulla  bona  to  a  writ  of 
fi.  fa.^  puts  in  issue  only  the  fact  of  the  sheriff's  having  the  money  in 
his  hands,  and  the  making  the  return  alleged,  and  that  it  is  not  competent 
to  him,  under  that  plea,  to  set  up  as  a  defence,  the  bankruptcy  of  the 
debtor  before  the  execution  of  the  writ.  In  Tavemer  v.  Little^  5  N.  C. 
678,  in  case  against  the  defendant  for  negligently  driving  his  cart  and 
horse  against  the  plaintiff's  horse,  it  was  held  that  the  defendant  could 
not,  under  not  guilty,  show  that  he  was  not  the  person  driving,  and  that 
the  cart  did  not  belong  to  him.  In  Dunford  v.  Trattles,  12  M.  k  W. 
529,  it  was  held  that  the  plea  of  not  guilty  to  a  declaration  stating  that 
the  defendant  was  possessed  of  a  ship,  which,  by  the  carelessness  and 
mismanagement  of  his  servant,  ran  foul  of,  and  damaged,  the  plaintiff 's 
ship,  admitted  that  the  defendant  was  possessed  of  the  ship,  and  only 
*ft«in  ^^'^'^^  *^*^  ^^^  injury  was  occasioned  by  the  *careles8ness,  Ac, 
J  of  his  servants.  In  ffaH  v.  OrowUy^  12  Ad.  k  E.  378,  the 
declaration  alleged  that  the  defendant  was  possessed  of  a  wagon  and 
horses,  which  were  under  the  care  of  the  defendant's  servant,  and  that 
the  defendant,  by  his  servant,  so  carelessly  drove  the  same,  that  the 
plaintiff's  carriage  was  injured :  and  it  was  held,  that,  under  a  plea  of 
not  guilty,  the  defendant  could  not  prove  that  the  servant  and  horses 
were  not  his,  the  allegation  that  they  were  so,  being  matter  of  induce- 
ment, and  admitted  by  the  plea.  [Maule,  J.  In  the  three  last-cited 
cases,  apart  from  the  injury,  the  proprietorship  of  the  cart,  the  ship,  and 
the  wagon,  was  innocent.  If  you  can  convince  us  that  the  keeping  a 
ferocious  dog  is  an  innocent  thing,  you  will  have  made  some  way.  It 
is  consistent  with  both  May  v.  Burdett  and  Jackson  v.  Smithson,  that 
the  defendants  used  the  utmost  diligence  and  care.  The  courts  there, 
seem  to  have  considered  the  defendant's  knowledge  of  the  ferocity  of 
the  animal  to  be  quite  immaterial.]  Put  the  case  of  a  person  keeping 
poison,  or  a  loaded  gun,  and  mischief  resulting.  [Maule,  J.  There  the 
act  would  not  be  unlawful,  unless  there  were  culpable  negligence.]  One 
of  the  instances  given  in  the  rule,  is — "  In  an  action  of  slander  of  the 
plaintiff  in  his  office,  profession,  or  trade,  the  plea  of  not  guilty  will 
operate  to  the  same  extent  precisely  as  at  present,  in  denial  of  speaking 
the  words,  of  speaking  them  maliciously,  and  in  the  sense  imputed,  and 
with  reference  to  the  plaintiff's  office,  profession,  or  tradg," — that  being 
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the  substance  of  the  charge  ;  "  but  it  will  not  operate  as  a  denial  of  the 
fact  of  the  plaintiff's  holding  the  office  or  being  of  the  profession  or  trade 
allcg'»'l." — these  being  matter  of  inducement  only.  Mummery  v.  Paul 
was  a  wi^ully  different  case.  Tindal,  C.  J.,  there  says  :(a)  "  The  wrong- 
ful act  and  the'  motive,  are  virtually  And  substantially  one  proposition, 
•and  you  cannot  separate  the  two ;  and  the  whole  is  put  in  issue  by  r^oos} 
not  guilty.  The  case  is  distinguishable  from  those  in  which  the  ^ 
matter  is  distinctly  alleged  on  the  face  of  the  declaration  by  way  of 
Inducement  only.*'  And  again  :(6)  "  It  seems  to  me  that  this  is  like  the 
old  action  for  deceit  on  a  sale,  where,  under  not  guilty,  both  the  warranty 
and  the  sale  are  put  in  issue,  the  two  being  inseparable.  The  case  of 
(hum  V.  Brown,2M.  &  E.  312,  4  N.  &  M.  881,  where  it  was  laid  down 
that  the  plea  of  not  guilty,  to  an  action  for  a  malicious  prosecution,  under 
the  new  rules,  puts  in  issue  the  fact  of  prosecution  as  well  as  the  want  of 
probable  cause,  appears  to  me  not  to  be  in  principle  distinguishable  from 
the  present."  And  Cresswell,  J.,  said :  "  The  plea  of  not  guilty 
clearly  puts  in  issue  the  sale  by  means  of  the  fraudulent  representation : 
the  plaintiff  was  bound  to  prove  both  a  sale  and  a  representation."  (c) 

CoLTMAK,  J.  Nothing  that  has  been  advanced  on  the  part  of  the 
phintiff  has  altered  the  opinion  I  have  already  intimated,  viz,  that,  in  an 
action  of  this  description,  the  plea  of  ''not  guilty"  puts  in  issue  the 
keeping  a  savage  dog,  atid  the  fact  that  the  defendant  knew  of  its  savage 
disposition.  The  language  of  the  rule  upon  which  the  question  depends, 
is — ''  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a 
denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment ;  and  no  other  defence  than  such  denial,  shall  be  admissible  under 
that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration."  What  is  the  wrongful  act 
here  alleged  ?  Looking  at  the  frame  of  this  declaration,  it  may  be  said 
that  the  negligently  keeping  the  dog,  i¥as  the  wrongful  act  charged ; 
but  that  is  *overlooking  that  which  is  the  gist  and  substance  of  p^^oo 
the  action.  It  is  clear  from  the  case  of  May  v.  Burdett, — where  '- 
the  matter  underwent  very  great  consideration, — that  the  circumstances 
of  the  defendant's  keeping  the  animal  negligently,  is  not  essential ;  but 
that  the  gravamen  is,  the  keeping  a  ferocious  animal,  knowing  its  pro- 
pensities, and  the  consequent  injury  to  the  plaintiff.  It  seems  to  me  that 
the  case  falls  within  the  principle  of  Wriffht  v.  Lainson.  There,  the 
wrongful  act  complained  of,  was,  the  making  a  false  return :  the  bank- 
ruptcy of  the  debtor  was  no  part  of  the  wrongful  act  of  the  sheriff.  For  the 
same  reason,  in  the  present  case,  the  wrongful  act  was  not  the  negligent 
mode  of  keeping  the  dog,  but  the  keeping  it  at  all,  knowing  its  ferocious 
disposition.     It  seems  to  me  that  the  plaintiff  was  properly  nonsuited* 

(a)  1  Man.  Gr.  &  S.  321.  (b)  Page  325. 

^')  And  see  Com.  Dig.  tit.  Action  on  the  eate/or  negligence  (A  5), 
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Maule,  J.  I  am  of  the  same  opinion.  The  question  is,  what  is  the 
effect  of  the  plea  of  ''not  guilty"  in  an  action  for  damage  done  to  the 
plaintiff's  sheep  by  a  ferocious  dog,  as  regulated  and  restricted  by  the 
new  rules.  I  apprehend,  that,  if  several  unlawful  acts  are  alleged  in  the 
dame  declaration,  not  guilty  will  put  them  all  in  issue.  'Here,  the  decla- 
ration states  that  the  defendant  wrongfully,  wilfully,  and  injuriously,  kept 
a  dog  of  a  ferocious  and  mischievous  disposition,  and  dangerous  to  be 
suffered  to  go  at  large,  he,  the  defendant,  well  knowing  that  the  said  dog 
was  of  ferocious  and  mischievous  disposition  as  aforesaid,  and  danger- 
ous to  be  suffered  to  go  at  large ;  that  the  defendant  so  negligently  kept 
the  dog,  that  he  wrongfully,  injuriously,  and  negligently,  suffered  it  to  go 
at  large ;  and  that,  thereupon,  and  by  reason  of  the  premises,  and  of  the 
wrongful,  injurious,  and  negligent  conduct  of  the  defendant  in  so  negli- 
gently keeping  and  using  the  said  dog  as  aforesaid,  the  dog  chased  and  bit 
certain  sheep  of  the  plaintiff.  Now,  the  cases  of  May  v.  Burdett,  Jack- 
*f>^41  ^^^  ^'  ^Smithson^  and  the  general  course  of  precedents  and  autho- 
-*  rities  referred  to  in  the  former  case,  prove  that  the  wrongful  act 
is,  the  keeping  a  ferocious  dog,  knowing  its  savage  disposition ;  and  that 
an  action  of  this  sort  may  be  maintained  without  alleging  any  negligence. 
The  declaration  here,  idly  and  superfluously,  states  a  duty  to  arise  on  the 
defendant's  part, — as  in  Brown  v.  Mallett^{a) — to  use  due  and  reasonable 
care  and  precaution  in  and  about  the  keeping  and  management  of  the 
dog.  Supposing,  however,  that  the  negligently  keeping  the  dog  is  a 
wrongful  act,  and  that  the  averment  that  the  defendant  did  so  is  a  mate- 
rial and  traversable  averment,  then  there  will  be  two  wrongful  acts  stated 
in  the  declaration, — the  keeping  a  ferocious  dog,  knowing  it  to  be  fero- 
cious, and  the  keeping  it  so  negligently  as  to  occasion  injury  to  the  plain- 
tiff,— both  of  which  will  be  put  in  issue  by  not  guilty.  It  may  be,  that 
the  allegation  of  negligence,  coupled  with  the  consequent  damage  to  the 
plaintiff,  would  show  a  cause  of  action.  Here,  however,  there  is  no  doubt 
that  the  declaration  contains  a  sufficient  allegation  of  a  cause  of  action. 
It  states  a  wrongful  act, — the  keeping  a  ferocious  dog,  knowing  its  dis- 
position,— and  damage  to  the  plaintiff.  The  injury  to  the  plaintiff  would 
be  the  same,  whether  the  defendant  was  guilty  of  negligence  or  not.  I 
a.m  clearly  of  opinion  that  the  scienter  was  put  in  issue  by  not  guilty, 
%ni  that  the  plaintiff  was  bound  to  prove  it. 

V.  Williams,  J.(6)  For  the  reasons  already  given,  I  am  of  opinion 
that  the  nonsuit  was  right.  Rule  discharged.((r) 

(a)  Ante.  p.  599.  (6)  Cresswell;  J.,  had  gone  to  chatnb«ra. 

(0)  And  Bee  4  M.  &  G.  377. 
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•WORTHINGTON  v.  WARRINGTON.    Feb.  8.       l*Q^i 

Bj  a  memorandum  of  agreement  (containing  words  of  present  demise\  A.,  agreed  to  let  certain 
premises  to  B.  for  two  years,  at  a  certain  rent,  and  that  B.  should  have  the  right  of  pur* 
chasing  the  premises  at  the  end  of.  or  at  any  time  during  the  term,  for  a  given  sum, — "  it  being 
understood  that  A.  was  possessed  o(  the  same  premises  for  his  own  life  and  the  life  of  Mrs. 
M.,  and  of  the  survivor  of  them  :"— 

Held,  that,  by  this  agreement,  A.  bound  himself  to  make  title  to  the  premises  for  the  lives  of 
himself  and  M.  and  the  life  of  the  survivor.  Heldt  also,  that  a  single  lease  stamp  tSOf. 
under  55  Geo.  3,  c.  184)  was  sufficient. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that,  on,  &;c., 
by  a  certain  agreement  in  writing  between  the  plaintiff  and  the  defend- 
ant, the  defendant  agreed  to  let  to  the  plaintiff,  and  the  plaintiff  agreed 
to  take,  for  two  years,  from  the  9th  of  October,  1844,  at  the  rent  of 
50/.  per  annum^  the  house,  &c.,  called  Bremlow,  then  in  the  occupation 
of  the  plaintiff;  that  it  was,  in  and  by  the  said  agreement,  also  agreed 
between  the  said  parties,  that  the  plaintiff  might,  at  his  own  expense, 
make  such  alterations  in  the  house,  as  he  might  think  proper,  the  same 
being  improvements ;  and  that  the  plaintiff  should  have  the  right  of  pur* 
chasing  the  said  house,  &c.,  at  the  end  of  the  said  term  of  two  years, 
for  the  sum  of  600/.,  it  being  then  understood  by  and  between  the  said 
parties  that  the  defendant  wob  possessed  of  the  said  house^  ^<^*'if<y>'  his  own 
life  and  the  life  of  one  Mrs.  Mainwaring^  and  the  survivor  of  them : 
that,  the  said  agreement  being  so  made,  in  consideration  thereof,  and  that 
the  plaintiff,  at  the  request  of  the  defendant,  then  promised  the  defend- 
ant to  perform  all  things  in  the  said  agreement  contained,  on  his,  the  plain- 
tiff's,  part  to  be  performed,  he,  the  defendant,  then  promised  the  plaintiff 
to  perform  all  things  in  the  said  agreement  contained,  on  his,  the  defend- 
ant's, part  to  be  performed,  and  that  he,  the  defendant,  was  possessed  of 
the  said  house,  &c.,  for  his  own  life  and  the  life  of  the  said  Mrs.  Main- 
waring,  and  for  the  life  of  the  survivor  of  them ;  and  that  the  defendant 
would,  if  the  ^plaintiff  elected  to  purchase  the  said  house,  &c.,  r«f>q^ 
according  to  the  said  agreement  as  aforesaid,  make  and  deduce  ^ 
to  the  plaintiff  a  good  and  valid  title  to  the  said  thereinbefore-mentioned 
estate  and  interest  of  him,  the  said  defendant,  in  and  to  the  said  house, 
&c. :  Averment,  that  the  plaintiff,  confiding  in  the  said  agreement  and 
promise  of  the  defendant,  did,  to  wit,  on,  &c.,  take  the  said  house,  &c., 
called  Bremlow,  from  the  said  defendant,  and  enter  into  possession  and 
occupation  thereof,  on  the  terms  aforesaid ;  that,  during  the  term,  to  wit, 
on,  &c.,  he,  the  plaintiff,  gave  notice  to.  the  defendant  that  it  was  his, 
the  plaintiff's,  intention  to  exercise  his  right  of  purchasing  the  said 
house,  &c.,  called  Bremlow,  for  the  said  sum  of  600/.  in  the  agreement 
mentioned,  and  that  he  would  purchase,  and  that  he  then  elected  to  pur- 
chase, the  said  house,  &c.,  called  Bremlow,  at  that  price,  as  in  the 
agreement  mentioned,  and  the  plaintiff  then  requested  the  defendant  to 
make  and  deduce  to  him  a  good  and  valid  title  to  the  said  thereinbefore- 

2L 


636  WoRTHiNOTON  V.  Warrington    H.V.  1848. 

mentioned  estate  and  interest  of  him,  the  defendant,  in  the  said  house, 
&c. :  that,  although  a  reasonable  time  after  the  defendant  had  such 
notice,  and  was  so  requested  to  make  and  deduce  to  the  plaintiff,  such 
good  and  valid  title,  had  elapsed  before  the  commencement  of  this  suit^ 
and  although  the  plaintiff  had  always  been  ready  and  willing  to  pay  the 
said  purchase-money,  according  to  the  said  agreement,  and  had  always 
performed  all  things  contained  in  the  said  agreement,  on  his  part  to  be 
perforn^ed, — ^yet  that  the  defendant  had  disregarded  his  said  promise,  and 
was  not,  either  at  the  time  of  the  making  of  the  said  agreement,  or  with- 
in a  reasonable  time  after  he  had  notice  of  the  intention  of  the  plaintiff 
to  purchase  the  said  house,  &c.,  according  to  the  said  agreement,  or 
when  the  said  purchase  was  to  have  been  completed,  or  at  any  other  time, 
*r^7i  P^^^<^^^^^  ^f  *^^^  ^^  house,  &c.,  for  his  own  life  and  the  life  of  the 
-I  said  Mrs.  Mainwaring,  and  for  the  life  of  the  survivor  of  them, 
according  to  the  true  intent  and  meaning  of  the  said  agreement,  and  of 
his  said  promise;  and  that  the  defendant,  further  disregarding  his  said 
promise,  did  not  nor  would,  within  such  reasonable  time  as  aforesaid,  or  at 
any  other  time,  make  or  deduce  to  the  plaintiff  a  good  or  valid  title  to  such 
estate  and  interest  in  the  said  premises,  according  to  the  true  intent  and 
meaning  of  his  said  promise, — that,  by  means  thereof,  the  plaintiff  had 
been  deprived  of  all  the  benefits  which  he  would  have  derived  from  the 
completion  of  the  said  purchase ;  and  that  the  plaintiff,  confiding  in  the 
promise  of  the  defendant,  and  intending  to  purchase  the  said  house,  &c., 
according  to  the  said  agreement,  did,  during  the  said  term,  make  divers 
alterations  and  improvements  in  the  said  house,  Jcc,  at  his  own  expense, 
to  wit,  to  the  amount  of  1000/.,  and  that  the  said  improvements  were, 
by  reason  of  the  said  breach  of  promise  of  the  defendant,  wholly  lost  to 
the  plaintiff,  &c. 

The  defendant  pleaded, — first,  non  assumpsit : 

Secondly,  that  the  plaintiff  did  not  give  notice  to  the  defendant,  that 
it  was  his,  the  plaintiff's,  intention  to  exercise  his  right  of  purchasing  the 
said  house,  &c.,  for  600/.,  or  that  he  would  purchase,  or  that  he  elected 
to  purchase,  at  that  price,  according  to  the  said  agreement,  modo  et 
farmd^  &c. : 

Thirdly,  that  the  plaintiff  did  not  request  the  defendant  to  make  and 
deduce  to  him,  the  plaintiff,  a  good  and  valid  title  to  the  said  estate  and 
interest  of  him,  the  defendant,  in  the  said  house,  &c.,  as  mentioned  in 
the  said  agreement,  modo  et  formd^  &c. : 

Fourthly,  that  the  plaintiff  was  not  ready  and  willing  to  pay  the  said 
purchase-money,  according  to  the  said  agreement,  modo  etformd^  &c.: 
*fi<l«l  ^Fifthly,  that  the  defendant  was,  at  the  time  of  the  making  of 
J  the  said  agreement,  and  within  a  reasonable  time  after  he  had 
notice  of  the  plaintiff's  intention  to  purchase  the  said  premises,  accord- 
bg  to  the  said  agreement,  and  when  the  said  purchase  was  to  have  been 
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completed,  possessed  of  the  said  premises  for  his  own  life  and  the  life 
of  the  said  Mrs.  Mainwaring,  and  for  the  life  of  the  survivor  of  them, 
according  to  the  true  intent  and  meaning  of  the  said  agreement  and  his 
promise,  &c. : 

Sixthly,  that  the  defendant  did,  within  such  reasonable  time  as  afore- 
said, make  and  deduce  to  the  plaintiff,  a  good  and  valid  title  to  such 
estate  and  interest  in  the  said  premises  as  in  the  declaration  mentioned, 
according  to  the  true  intent  and  meaning  of  the  said  agreement,  and  of 
his  said  promise,  &c. 

Upon  these  pleas,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Goltman,  J.,  at  the  last  spring  assizes  for 
the  county  of  Chester.     The  plaintiff  put  in  the  following  agreement : — 

^^  Memorandum,  that  the  undersigned  Thomas  Warrington  agrees  to 
let  the  undersigned  George  Worthington,  for  two  years  from  the  9th  of 
October  last,  at  the  rent  of  60/.  per  annum,  the  house,  outbuildings, 
gardens,  and  field  at  Bromborough,  now  in  the  occupation  of  the  said 
George  Worthington ;  and  also  agrees  that  the  said  George  Worthington 
may,  at  his  own  expense,  make  such  alterations  and  additions  to  the 
premises  as  he  may  think  proper,  the  same  being  improvements ;  and,  that 
the  said  George  Worthington  shall  have  the  right  of  purchasing  the 
above  premises,  at  the  end  of,  or  at  any  time  during,  the  term,  for  the 
Bum  of  600/., — it  being  understood  that  the  said  Thomas  Warrington  is 
possessed  of  the  same  premises  for  his  own  life  and  the  life  of  Mrs. 
Mainwaring,  and  of  the  survivor  of  them.  And  the  said  *George  p3,.^QQ 
Worthington  hereby  also  agrees  to  the  above  terms.  Dated,  the  *• 
7th  of  November,  1844. 

(Signed)  "Thomas  Warrington. 
George  Worthington." 

"Witness, 
"Robert  Hughes." 

This  memorandum  was  stamped  with  a  single  80«.  stamp  only.  On 
the  part  of  the  defendant,  it  Was  insisted,  that,  inasmuch  as  it  contained 
a  distinct  agreement  to  purchase,  besides  the  agreement  to  let,  it  should 
have  had  two  30«.  stamps.  The  learned  judge  overruled  the  objection, 
but  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  document  was  insufficiently  stamped. 

The  defendant  not  being  possessed  of  the  estate  mentioned  in  the  agree- 
ment, but  of  a  term  of  sixty-one  years  only,  the  plaintiff  had  refused  to 
complete  the  purchase,  and  brought  this  action  to  recover  damages  in 
respect  of  improvements  he  had  made  upon  the  premises  on  the  faith  of 
the  defendant's  contract. 

It  was  submitted,  on  the  part  of  the  defendant,  that  the  memorandum 
produced  did  not  sustain  the  declaration ;  and  that,  there  being  no 
express  contract  for  title,  the  rule  caveat  emptor  must  apply. 

The  learned  judge,  inclining  to  this  opinion,  directed  the  jury  to  find 
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for  the  defendant  on  the  first,  second,  third,  and  fourth  issues,  and  for  the 
plaintiff  on  the  fifth  and  sixth. 

Crompton^  for  the  plaintiff,  in  Easter  term  last,  obtained  n  rule  nni 
for  a  new  trial,  on  the  ground  of  misdirection.  He  submitted,  that,  iu 
contracts  for  the  sale  of  estates,  whether  freehold  or  leasehold,  an  agree- 
ment to  make  a  good  title,  is  always  implied,— citing  Souter  v.  *  Drake,  5 
B.  &  Ad.  992,  8  N.  &  M.  40,  Doe  d.  GVay  v.  Staniany  1  M.  &  W. 
^^^-1  695,  ffall  V.  Bettyy  4  M.  &  G.  410,  5  Scott,  N.  R.  608,  Sugden^s 
Vendors  and  Purchasers,  (a)  And,  with  regard  to  the  stamp,  he  con- 
tended that  a  single  30«.  stamp  was  sufficient,  no  second  stamp  being 
necessary  in  respect  of  the  liberty  reserved  to  the  plaintiff  to  purchase 
the  premises, — citing  Cawthame  v.  Holben^  1  N.  R.  279,  Corder  v. 
Drakeford,  3  Taunt.  382,  The  King  v.  The  Inhabitants  of  Lowth,  8  B. 
k  C.  247,  2  M.  &  R.  273,  Price  v.  Thomas,  2  B.  &  Ad.  218,  Doe  d. 
FhiUipps  V.  Phillipps,  11  Ad.  &E.  796,  3  P.  &  D.  603,  and  NichoUsy. 
Cross,  14  M.  &  W.  42,  and  distinguishing  Clayton  v.  Burtenshate,  5  B. 
&  C.  41,  7  D.  &  R*  800.  [V.  Williams,  J.,  referred  to  Whart^  v. 
Walton,  7  Q.  B.  474.] 

Welsby  now  showed  cause.  The  agreement  ought  not  to  have  been 
received.  It  should  have  had  an  agreement  stamp,  in  addition  to  the 
lease  stamp,  the  contract  to  purchase  being  wholly  distinct  from  the 
demise.  In  Wharton  v.  Walton,  A.,  by  written  contract,  agreed  to 
take  a  public-house  of  S.,  at  a  certain  rent,  and  to  buy  of  S.  all  the  beer 
which  should  be  sold  and  consumed  on  the  premises,  under  a  penalty  of 
80/.  for  every  barrel  bought  of  any  other  person ;  and  to  quit  on  six 
months'  notice,  under  a  penalty  of  30/.  per  month  for  holding  over.  At 
the  end  of  this  instrument  was  written — "  and  it  is  further  agreed  by  0. 
(who  was  not  previously  made  party  to  the  contract)  that  he  will  hold 
himself  responsible  for  any  amount  of  money  which  may  become  due 
from  A.  to  S.,  that  is  to  say,  to  the  amount  of  36/."  The  names  of  S., 
0.,  and  A.,  were  subscribed.  In  an  action  by  S.  against  0.  on  the 
•A111  guarantee,  it  was  held  that  the  '''lease  stamp  was  not  sufficient, 
^  but  that  an  agreement  stamp  was  necessary,  in  respect  of  0/s 
guarantee  for  the  payment  of  penalties.  [Y.  Williams,  J.  In  that 
case,  there  was  a  distinct  collateral  agreement  for  payment  of  the  money 
by  a  third  person,  who  was  no  party  to  the  lease.  Gresswell,  J.  This 
does  not  much  differ  from  an  ordinary  covenant  to  renew.]  That  would 
require  a  separate  stamp.  [Maulb,  J.  Clearly  not.]  In  Price  v. 
Thomas,  2  B.  &;  Ad.  218,  by  indenture,  in  the  form  and  containing  the 
usual  covenants  of  a  lease,  A.  demised  premises  to  B.,  and  B.  and  C. 
covenanted  to  pay  the  rent,  but  C.  was  not  otherwise  referred  to  in  the 
instrument.  In  an  action  against  C.  on  the  covenant  to  pay  rent, — ^it 
was  held  that  the  indenture  was  available  against  him,  though  stamped 
as  a  lease  only,  and  that  a  deed  stamp  was  unnecessary*     But  Lord  Ten- 

(a)  11th  edit.  p.  24. 
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• 
TBBDEN  said :  "  If  this  covenant  had  introduced  new  matter,  no  way  con- 
nected with  the  demise,  but  wholly  distinct  and  independent^  it  might  then 
have  been  said  that  the  plaintiff  could  not  benefit  by  such  a  stamp  as  was 
affixed  to  this  indenture.  But  that  was  not  the  case."  In  Corder  v. 
Drakefordj  3  Taunt.  382,  it  was  held,  that,  if  a  lease  in  writing' contain 
a  contract  for  the  purchase  of  goods,  it  cannot  be  given  in  evidence  to 
prove  the  sale  of  the  goods,  unless  it  has  both  a  lease  and  an  agreement 
stamp.  So,  in  Clayton  v.  BurteonshaWy  5  B.  &  G.  41,  7  D.  &  R.  800,  by 
an  instrument  under  seal,  A.  agreed  to  take  and  hire  of  B.  certain 
premises,  at  a  certain  yearly  rent,  but  no  time  was  fixed  for  the  com- 
mencement or  the  determination  of  the  interest.  It  was  also  agreed 
that  A.  should  take  at  a  valuation,  to  be  made  on  a  future  day,  the 
fixtures,  furniture,  and  stock  in  trade  on  the  premises.  The  instrument 
had  a  stamp  of  30«.  impressed  upon  it ;  and  the  court  held, — first,  that  it 
was  only  an  agreement  for  a  lease — secondly,  that  the  stamp  was 
*insufficient.  " If,"  said  Littlbdalb,  J.,  "it  be  a  lease,  still  I  r^/» .„ 
think  it  clear  that  the  stamp  was  insufficient.  The  fixtures  might  ^ 
be  accessory  to  the  house,  but  the  goods  were  not  so,  and  were  not 
the  subject-matter  of  the  demise.  Now,  the  words  of  the  statute 
requiring  certain  stamps  upon  leases,  apply  only  to  that  which  is  let. 
The  question,  ^herefore,  seems  free  from  doubt;  for,  besiiles  the 
words  of  demise,  or  agreement  to  demise,  this  instrument  contains  a 
contract  by  deed  for  the  sale  of  goods.  Such  a  contract  is  not  within 
the  exception  in  favour  of  bargains  for  the  sale  of  goods ;  and  the  deed, 
not  being  otherwise  charged,  was  liable  to  a  duty  of  12.  15«."  So  here, 
the  contract  of  purchase  is  as  distinct  from  the  contract  to  demise,  as  if 
Che  two  had  been  written  upon  different  pieces  of  paper.  [Maule,  J. 
The  agreement  to  purchase  is  not  without  consideration,  because  it  is 
inseparably  connected  with  the  lease.]  That,  it  is  submitted,  is  begging 
the  whole  question. 

The  learned  judge  was  quite  right  in  directing  the  jury  to  find  the  first, 
and  most  material,  issue  for  the  defendant.  Where  the  vendor  has  no 
interest  in  the  estate  he  contracts  to  sell,  he  is  answerable  in  damages. 
But  the  contractor  for  the  purchase  of  a  real  estate,  to  which  the  title 
proves  (without  collusion)  defective,  is  entitled  to  no  satisfaction  for  the 
loss  of  his  bargain :  Flureau  v.  Thomhill,  2  Sir  W.  Bla.  1078.  The 
agreement  in  this  case  does  not  amount  to  a  contract  that  the  defendant 
had  the  precise  interest  therein  described.  [Maule,  J.  What  was  the 
use  of  inserting  the  words — ^4t  being  understood  that  the  said  Thomns 
Warrington  is  possessed  of  the  same  premises  for  his  own  life  and  the  life 
of  Mrs.  Mainwaring,  and  of  the  survivor  of  them*' — unless  it  were  intended 
to  make  them  part  of  the  agreement  ?]  The  very  form  of  expression 
shows  that  •the  parties  were  uncertain  as  to  the  exact  nature  of  p^^^^., 
the  defendant's  interest.     [Gresswell,  J.    What  was  it  that  the  '- 

Vol.  v.— 51  2l2 
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plaintiff  was  to  "have  the  option  of  purchasing  for  600/.  ?J    Whatever 
interest  the  defendant  had  in  the  premises. 

Egertan,  contr&.  The  stamp  was  sufficient.  The  memorandum  con- 
tained hut  one  contract,  niz.^  the  demise :  all  the  rest  was  ancillary  only. 
The  case  of  Doe  PhUlipps  v.  PhillippB,  11  Ad.  k  E.  796,  8  P.  i  D. 
603,  is  exactly  analogous.  It  was  there  held,  that,  on  a  surrender  of  a 
lease  for  liyes,  purporting  to  be  made  in  consideration  of  1207.  and  of  a 
new  lease  to  be  granted  to  the  surrenderor  for  his  life,  the  deed  does  not 
require  an  agreement  stamp,  in  addition  to  the  ad  valorem  stamp ;  the 
stipulation  for  a  new  lease  not  being  i^  ^^  matter  or  thing  besides  what" 
is^4ncident  to  the  sale  and  conveyaiice,"  within  the  55  6.  3,  c.  184, 
Sched.  Part  I.  tit.  Conveyance.  In  Wharton  v.  Walton^  there  was  a 
distinct  guarantee  for  payment  of  the  money  by  a  third  party.  Pat- 
TBSON,  J.,  says :  ^'  This  is  not  a  joining  in  the  principal  covenant,  as  the 
defendant  had  done  in  Price  v.  Thomas;  but  a  separate  thing, — a 
distinct  agreement  by  the  defendant  to  guarantee  the  payment  of 
money."  In  NiehoUs  v.  Cross^  14  M.  k  W.  42,  where  a  piece  of  land 
was  demised  for  ninety-nine  years,  at  an  annual  rent  of  8/.,  and  the  lease 
contained  a  covenant  that  the  lessee  should,  within  a  year  from  the  grant- 
ing of  the  lease,  build  a  dwelling-house  on  the  land,  and  expend  the  sum 
of  150/.  at  the  least  upon  it, — ^it  was  held  that  a  stamp  of  20s.  was  suf- 
ficient. All  that  Corder  v.  Drakeford  decides,  is,  that  the  stamp  must 
be  regulated  with  reference  to  that  which  is  the  principal  subject-matter 
of  the  deed.     [The  court  here  interposed.] 

*6441  '^'GoLTMAN,  J.  I  am  of  opinion  that  the  instrument  in  ques- 
''  tion  was  sufficiently  stamped.  The  effect  of  the  agreement  is»,a 
demise  for  two  years,  at  a  certain  rent,  with  an  option  to  the  lessee  to 
purchase  during  the  term,  for  a  given  sum,  a  further  lease  for  two  lives. 
The  contract  for  sale  is  sufficiently  connected  with  the  consideration  for 
the  lease,  to  render  a  further  stamp  unnecessary. 

As  to  the  other  point,  it  struck  me,  at  the  trial,  that  this  was  not  an 
ordinary  contract  of  purchase, — not  a  positive  engagement  on  the  part 
of  the  vendor  that  he  had  a  particular  interest,  but  an  agreement  to 
convey  such  a  title  as  he  had.  I  am,  however,  now  satisfied  that  I  took 
an  erroneous  view  of  the  case.  An  agreement  of  purchase,  means, 
primd  facie^  a  purchase  of  the  fee.  The  subsequent  words  here  intro- 
duoed,  were  inserted  for  the  benefit  of  the  vendor, — that  he  might  not 
be  understood  as  contracting  to  convey  an  estate  in  fee,  but  only  a  term 
determinable  upon  his  own  life  and  that  of  Mrs.  Mainwaring.  This 
estate,  the  defendant  has  failed  to  convey.  The  rule  for  a  new  trial 
must,  rfeherefore,  be  made  absolute. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  in  effect  an  agree- 
ment to  take  certain  premises  for  two  years,  at  the  yearly  rent  o(  50'. : 
the  consideration  being,  that  the  tenant  shall  have  the  possession  for  two 
years,  and  the  option,  during  that  time,  of  purchasing  them  for  600L 
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At  the  close  of  the  agreement,  are  the  following  words — "  it  being  un- 
derstood that  the  said  Thomas  Warrington  is  possessed  of  the  same 
premises  for  his  own  life  and  the  life  of  Mrs.  Mainwaring,  and  of  the 
survivor  of  them."  It  has  been  suggested  that  it  is  not  to  be  understood 
from  this  that  the  defendant  pledged  himself  that  he  had  the  precise 
interest  described,  viz.  an  estate  for  the  lives  of  himself  and  Mrs.  Main- 
waring,  ♦and  the  life  of  the  survivor.  But  I  think  the  introduc-  r+^^^r 
tion  of  those  words  has  the  effect  of  cutting  down  to  a  contract 
to  sell  an  estate  for  two  lives,  that  which  otherwise  would  be  understood 
to  be  a  contract  for  the  sale  of  an  estate  in  fee.  I  therefore  think  this 
is  an  agreement  in  the  terms  put  in  issue  by  the  plea  of  non  assumpsit, 
viz,  that  the  defendant  was  entitled  to  the  premises  for  the  lives  of  Mrs. 
Mainwaring  and  himself,  and  the  life  of  the  survivor :  and,  that  issue 
having  been  found  for  the  defendant,  without  any  evidence  to  warrant 
such  a  finding,  there  must  be  a  new  trial. 
Cresswbll,  J.,  and  V.  Williams,  J.,  concurred. 

Rule  absolute.(a) 

(a)  And  see  Spratt  v.  Jefery,  10  B.  &  C.  249,  5  M.  &  R.  188. 


CHADDOCK  V.  WILBRAHAM  and  Another.     Feb.  9. 

By  the  9  G.  4,  c.  31,  8.  27,  power  is  given  to  two  justices,  in  cases  of  assault,  to  impose  upon 
the  offender  a  fine,  not  exceeding  5/.,  '*  to  be  paid  to  some  one  of  the  overseers  of  the  poor, 
or  to  some  other  officer  of  the  parish,  township,  or  place  in  which  the  oflence  shall  have 
been  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of 
the  county,  riding,  or  division,  in  which  such  parish,  township,  or  place  shall  be  situate  ;'* 
and  8.  35  provides  that  the  conviction  may  be  drawn  up  in  a  given  form,  or  in  any  other 
form  of  wordi  to  the  tame  effect  ;— 

Hdd,  that  a  conviction,  by  which  the  penalty  was  ordered  to  be  paid  "  to  the  treasurer  of  the 
county  of  C,  in  which  the  said  oflfence  was  committed,  to  be  by  him  applied  according  to 
the  directions  of  the  statute/*  &.';..  or  the  party,  in  default,  to  be  imprisoned  for  two  months, 
&c.,  was  bad;  and  that  the  justices  were  liable  in  trespass,  for  the  imprisonment  of  the 
party  under  it. 

Trespass,  for  an  assault  and  false  imprisonment  brought  against  two 
justices  of  the  peace  for  the  county  of  Chester. 

Plea,  not  guilty  "by  statute." 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  •spring  p^/» ,/» 
assizes  for  the  county  of  Chester,  The  facts  were  as  follows : —  ^ 
On  the  25th  of  October,  1845,  the  plaintiff  was  duly  convicted  before  the 
defendants,  under  the  statute  9  G.  4,  c.  81,  s.  27,(rt)  of  an  assault  upon 
one  Mary  Goodwin,  and  ordered  to  pay  a  penalty  of  3/.,  and  21.  for  costs, 
with  an  alternative  of  two  months*  imprisonment  in  default  of  payment  o^ 
such  penalty  and  costs.  A  month's  time  was  given  to  the  plaintiff  to  pay 
the  5/. ;  at  the  expiration  of  which,  the  money  not  having  been  paid, 
the  plaintiff  was  arrested  under  the  following  warrant,  and  taken  to  gaol, 
whence  he  was,  at  his  own  request,  carried  to  the  magistrates'  office,  when 
he  paid  the  amount  of  penalty  and  costs  to  the  clerk. 

(a)  Ante,  p.  555. 
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"  County  of  Chester,  to  wit.  To  the  constables  of  the  township  of 
Eaton,  in  the  said  county  of  Chester,  and  to  the  keeper  of  the  house  of 
correction  at  Nether  Knutsford,  in  the  said  county  of  Chester : 

"  Whereas,  Thomas  Chaddock,  of  Congleton,  in  the  said  county  of 
Chester,  labourer,  was,  on  the  25th  day  of  October,  in  the  year  of  our  Lord 
1845,  at  Congleton  aforesaid,  duly  convicted  before  us,  the  undersigned 
Randle  Wilbraham  the  younger,  Esq.,  and  the  Rev.  James  Brierley,  two 
of  her  majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Chester, 
for  that  he  the  said  Thomas  Chaddock  did,  on  the  18th  day  of  October 
then  instant,  and  now  last  past,  at  Eaton,  in  the  said  county  of  Chester, 
unlawfully  assault  and  beat  one  Mary  Goodwin,  of  Eaton  aforesaid,  widow, 
without  any  just  cause,  and  in  breach  of  Her  Majesty's  peace ;  and 
whereas,  we,  the  said  justices,  did  then  and  there  adjudge  the  said 
^ai^i  ^^^™^  Chaddock,  for  his  said  offence,  *to  forfeit  and  pay  the  sum 
-■  of  8Z.,  and  also  to  pay  the  further  sum  of  21.  for  costs,  amounting 
together  to  the  whole  sum  of  5/. :  and  whereas,  we,  the  said  justices,  did 
then  and  there  order  that  the  said  sums  should  be  paid  by  the  said 
Thomas  Chaddock  on  or  before  the  25th  day  of  November  then  next 
ensuing,  and  now  instant,  and,  in  default  of  payment  of  the  said  sums  by 
him  on  or  before  the  said  25th  day  of  November,  we  did  order  and 
adjudge  that  the  said  Thomas  Chaddock  should  be  imprisoned  in  the 
house  of  correction  at  Nether  Knutsford,  in  the  said  county  of  Chester, 
for  the  space  of  two  calendar  months  from  then  next  ensuing,  unless  the 
said  sums  should  be  sooner  paid :  and  whereas,  we,  the  said  justices, 
'lid  then  and  there  further  order  that  the  said  sum  of  SI,  should  be  paid 
wO  ./le  treasurer  of  the  said  county  of  Chester^  in  which  the  said  offence 
was  committed,  to  be  by  him  applied  according  to  the  directions  of  the 
statute  in  such  case  made  and  provided,  and  that  the  aforesaid  sum  of 
2/.  for  costs  should  be  paid  to  the  said  Mary  Goodwin  :  and  whereas, 
the  said  Thomas  Chaddock  hath  not  paid  the  said  sums  of  32.  and  22.,  or 
either  of  them,  pursuant  to  the  above-mentioned  adjudication,  but  herein 
hath  made  default :  these,  are,  therefore,  to  command  you,  the  said  con* 
stables,  to  apprehend  the  said  Thomas  Chaddock,  and  him  to  convey  to 
the  said  house  of  correction  at  Nether  Knutsford,  and  him  to  deliver  to 
the  keeper  thereof,  together  with  this  warrant : 

"  And  we  do  hereby  command  you,  the  said  keeper  of  the  said  house 
of  correction,  to  receive  the  said  Thomas  Chaddock  into  your  custody  in 
the  said  house  of  correction,  and  him  there  safely  keep  for  the  space  of 
two  calendar  months,  unless  the  said  sums  shall  be  sooner  paid :  and  for 
your  so  doing  this  shall  be  your  sufficient  warrant : 
*fl/Wl  *"  Given,  under  our  hands  and  seals,  at  Congleton  aforesaid, 
**^J  the  26th  day  of  November,  1845. 

(Signed)    "  Randle  Wilbraham,  jun.  (l.  s.) 
James  Brierlet.  (l»  s.)" 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  conviction  (which 
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in  terms  agreed  with  the  warrant)  was  bad,  inasmuch  as  it  directed  the 
penalty  to  be  paid  ^Uo  the  treasurer  of  the  county  of  Chester/'  instead 
of  "to  the  overseers  of  the  poor''  of  the  place  where  the  offence  was 
committed. 

A  verdict  was  found  for  the  plaintiff,  damages  51. ^  subject  to  leave 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them,  if 
the  court  should  be  of  opinion  that  the  above  objection  was  not  well 
founded. 

Welsby,  accordingly,  in  Easter  term  last,  obtained  a  rule  nisi.  He 
referred  to  Griffith  v.  ffanies^  2  M.  &  W.  835,  and  to  Paley  on  Convic- 
tions, 209. 

Couch  (with  whom  was  Bt/les^  Serjt.),  now  showed  cause.  The  convic- 
tion is  bad.  The  27th  section  of  the  9  G.  4,  c.  31,  under  which  the 
conviction  took  place,  authorises  the  justices  to  direct  the  penalty  to  be 
paid  "  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other  officer 
of  the  parish,  township,  or  place  in  which  the  offence  shall  have  been 
committed."  The  objection  is  not  that  there  is  a  mere  mistake  as  to  the 
distribution  of  the  penalty.  The  justices  are  required  to  name  the  par- 
ticular overseer  or  other  officer  to  whom  the  payment  is  to  be  made,  so 
that  the  party  convicted  may  be  under  no  difficulty  as  to  the  performance 
of  the  duty  imposed  upon  him.  It  is  not  a  case  of  omission  only :  but  the 
convicting  justices  djitect  the  payment  to  be  *made  to  a  person  to  n^r^^Q 
whom  they  have  no  authority  to  order  it  to  be  paid,  and  who  has  ^ 
no  authority  to  receive  it.  The  imprisonment,  therefore,  for  not  doing 
that  which  by  law  the  defendants  had  no  authority  to  require  the  plain- 
tiff to  do,  was  wrongful.  Suppose  this  money  had  been  paid  to  one  of 
the  overseers  of  the  parish  or  township,  and  he  had  omitted  to  hand  it 
over  to  the  county  treasurer,  the  party  might  have  been  subjected  to 
impri^nment  without  any  actual  default  on  his  part.  The  form  of  con- 
viction given  in  s.  35,  clearly  indicates  that  the  recipient  of  the  penalty 
b  to  be  a  person  named.  It  is  no  answer  to  say  that  the  party  convicted 
might  relieve  himself  by  payment  to  the  gaoler. 

'  Welabifj  Toumsend^  and  Egerton^  in  support  of  the  rule.  The  27th 
section  of  the  act,  which  provides  that  the  penalty  shall  be  paid  "  to  some 
one  of  the  overseers  of  the  poor,  or  to  some  other  officer  of  the  parish, 
township,  or  place  in  which  the  offence  shall  have  been  committed," 
goes  on  to  provide  that  it  shall  be  "  by  such  overseer  or  officer  paid  over 
to  the  use  of  the  general  rate  of  the  county,  riding,  or  division  in  wliich 
such  parish,  township,  or  place  shall  be  situate."  And  the  35th  section 
provides  "  that  the  justices  before  whom  any  person  shall  be  summarily 
convicted  of  any  offence  against  the  act,  may  cause  the  conviction  to  be 
drawn  up  in  the  following  form  of  words(a),  or  in  any  other  *form 


of  words  to  tlie  same  effect^  as  the  case  shall  require."    It  is  enough, 


[*650 


a)  **  Be  it  remembered,  that,  on   the  —^  day  of ,  in  the   year  of  our  Lord  ,  at 

— .  in  the  county  of ,   [or  riding,  diviaion,  liberty,  city,  (f<.,  at  the  ease  may  be],  A. 
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therefore,  if  by  the  form  used,  the  money  eventually  finds  its  way  into 
the  hands  of  the  proper  person.  [Maule,  J.  The  difficulty  of  finding 
the  county  treasurer  should  not  have  been  imposed  upon  the  party.]  In 
Griffith  V.  ffarriesy  the  whole  penalty  was  directed  to  be  paid  to  a  person 
who  by  the  statute  was  only  entitled  to  receive  a  moiety.  The  words 
here  objected  to  are  at  the  most  mere  surplusage.  Where  the  statute 
gives  complete  directions  for  the  application  of  the  penalty,  the  convic- 
tion and  warrant  need  not  contain  them.  [Maule,  J.  The  question 
here  is,  whether  the  warrant  may  speak  amiss.  Coltman,  J.  Pay- 
ment to  the  constable  or  the  gaoler  would  have  been  sufficient.]  It  seems 
so.  In  Paley  on  Convictions,(a)  it  is  said :  "  If  the  commitment  be  till 
payment  of  a  certain  fine,  it  follows,  of  course,  and  is  moreover  now  ex- 
pressly provided  by  the  5  G.  4,  c.  18,  s.  3,  that  the  party  is  entitled  to 
be  set  at  liberty  upon  payment  thereof;  and,  indeed,  he  ought  to  be  re» 
leased,  upon  tendering  the  same  to  the  officer  entrusted  with  the 
execution  of  the  warrant:  for,  where  an  officer,  after  a  tender  of  the 
♦fi^n  P®°*'^yj  persisted  in  conveying  a  person  •to  gaol,  insisting  also 
-■  upon  the  payment  of  a  further  sum  indorsed  by  the  justices  on  a 
warrant,  under  the  name  of  costs,  he  was  held  liable  to  an  action  of 
false  imprisonment.'*(i)  The  5  G.  4,  c.  18,  8.  8,  authorises  the  dis- 
charge of  the  party  convicted,  on  payment  of  the  fine  to  the  goaler.  In 
Barnes  v.  WhitCy  1  Man.  Gr.  &  S.  192,  a  conviction  under  the  general 
to  the  informer,  and  the  other  moiety  to  "  the  treasurer  of  the  com- 
missioners for  amending  the  roads  and  highways"  in  the  place  where  the 
offence  was  committed, — the  form  given  in  the  statute,  directing  the 
payment  to  be,  one  moiety  to  the  informer,  and  the  other  moiety  to 
"  the  surveyor  of  the  turnpike-road  where  the  said  offence,  &c.,  hap- 
pened :"  and  this  was  held  to  be  a  sufficient  compliance  with  the  statute ; 
TiNDAL,  C.  J.,  treating  it  as  a  mere  defect  of  form,  which  was  provided 
against  by  the  148th  section.  So,  here,  it  is  expressly  enacted,  by  s. 
86,  that  no  conviction  shall  be  quashed  for  want  of  form.  In  The  King 
V.  JefferieSf  4  T.  R.  767,  it  was  held,  that,  if  a  conviction  under  the  81 

O.  is  convicted  before  us  [naming  the  juMtieet] ,  two  of  His  Majesty's  justices  of  the  peace  ibr 
the  said  county  [or,  riding.  &.C.] ,  for  that  he,  the  snid  A.  O.  did  [itpeeify  the  ofence,  and  tit 
time  and  place  when  and  where  the  name  wat  committed,  at  the  cafe  may  he] :  and  we,  the  said 
justices,  adjudge  the  said  A.  O.  for  his  said  oAence  to  be  imprisoned  in  the  — ,  and  there 
kept  to  hard  labour,  for  the  space  of —[or,  we  judge  the  said  A.  O.  for  his  said  oflenoe  to 
forfeit  and  pay  the  sum  of—,  {here  $fate  the  amonnt  of  thefne  impofed  ] ,  and  also  to  pay  the 

•um  of ,  for  costs,  and,  in  default  of  immediate  payment  of  the  said  sums,  to  be  imprisoned 

in  the*^— ,  for  the  space  of ,  unless  the  said  sums  shall  be  sooner  paid;   [or,  and  we 

order  that  the  said  sum  shall  be  paid  by  the  said  A.  O.  on  or  before  the  ——day  of—}: 
and  we  direct  that  the  said  sum  of  ^— [i.  e.  the  amount  of  the  fine]  shall  be  paid  to  —  of 
—  aforesaid,  in  which  the  said  ofllence  was  committed,  to  be  by  him  applied  according  to  the 
directions  of  the  statute  in  that  case  made  and  provided  ;  and  we  order  that  the  said  sum  of 

for  costs  shall  be  paid  to  C.  D.  [the  party  aggrieved].    Given,  under  our  hands,  the  day 

and  year  first  above  mentioned.** 

(a)  3d  edit.  p.  245. 

(b)  Citing  Smith  v.  Sibton,  1  Wils.  153. 
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G.  3,  c.  21,  8.  4,  which  enacts  that  all  convictions  against  the  act  may 
be  made  out  **  in  the  form,  or  to  the  effect,  following"  (giving  the  form), 
contain  all  the  substantial  parts  of  that  prescribed,  it  is  good,  though  it 
also  contain  something  more;  for,  surplusage  will  not  vitiate  a  con- 
viction. The  King  v.  Priestj  6  T.  R.  538,  and  Masse}/  v.  Johnson^  , 
12  East,  67,  are  to  the  same  effect.  In  Daniell  v.  PhillippSy  1  G.  M. 
k  R.  662,  5  Tyrwh.  292,  in  trespass  for  false  imprisonment,  against 
two  magistrates,  the  defendants  gave  in  evidence  a  conviction  under  the 
7  &  8  G.  4,  c.  30,  s.  24,  of  the  plaintiff,  for  "  unlawfully  and  maliciously 
damaging,'*  &c.,  a  quantity  of  •rushes,  for  which  they  adjudged  the  r-^nj-n 
plaintiff  to  pay  the  sum  of  10s.  as  a  reasonable  compensatiany  and  '-  . 
6s.  6d.  for  costs ;  and,  in  default  of  immediate  payment,  the  plaintiff  to 
be  imprisoned/(!>r  one  calendar  months  unless  the  said  sum  should  be  sooner 
paid.  The  warrant  of  commitment  stated  the  offence  to  be,  that  the 
plaintiff  iin/au[/W(y  trespassed  on  land  in  the  occupation  of  D.  Thomas, 
and  cut  down  and  carried  away  a  quantity  of  rushes,  and  that  for  such 
offence  he  was  ordered  to  pay  the  sum  of  10a.  penalty ;  and  the  gaoler 
was  ordered  to  detain  him  for  the  space  of  one  months  or  until  he  should 
be  delivered  by  the  due  order  of  law.  It  was  held  that  the  conviction 
sufficiently  supported  the  commitment.  Here,  the  conviction  directs  the 
application  of  the  penalty  ''  according  to  th'e  directions  of  the  statute  in 
such  case  made  and  provided ;"  and  the  party  sustains  no  injury  from 
the  introduction  of  superfluous  matter.  In  the  case  of  In  re  Boothroyd^ 
15  M.  &  W.  1,  a  conviction  under  the  17  G.  3,  c.  56,  s.  10,  for  being 
in  possession  of  materials  suspected  to  be  purloined  or  embezzled,  pur- 
ported to  be  made  upon  the  information  on  oath  of  the  informer  and 
other  witnesses,  and  concluded  by  directing  that  the  penalty  should  be 
paid,  applied,  and  distributed,  as  the  law  directs,  according  to  the  form 
and  direction  of  the  statute  in  such  case  made  and  provided:  and  it 
was  held,  that,  as  the  application  of  the  penalty  was  fixed  by  the  statute, 
and  the  justices  had  no  discretion  therein,  the  conviction  was  sufficient, 
in  directing  it  to  be  paid,  &c.,  as  the  law  directs.  Pollock,  C.  B.,  there 
said  :  *•*"  I  think  the  true  rule  is,  that,  where  the  justices  are  to  exercise 
a  discretion,  they  must  show  on  the  face  of  the  conviction  that  they  have 
done  so :  but,  if  no  discretion  is  vested  in  them,  then  it  is  sufficient  for 
the  eon^dction  to  state  that  the  penalty  is  to  go  as  the  law  directs." 
•[V.  Williams,  J.  Here,  the  justices  have  a  discretion  to  exer-  r#gcQ 
cise.  Until  they  have  done  so,  it  is  not  ascertained  to  whom  ^ 
the  money  is  to  be  paid.  Maule,  J.  The  magistrates  had  no  right  to 
impose  upon  the  gaoler,  or  upon  any  other  person  than  the  overseer,  the 
duty  of  paying  over  the  money  to  the  county  treasurer.]  The  act  is  in 
this  respect  directory  only.  In  the  case  last  cited.  Pollock,  G.  B.,  goes 
on  to  say,  ^*  it  is,  however,  sufficient,  if  the  form  given  in  the  statute,  be 
followed  substantially:  it  need  not  be  followed  verbally."  And  Parke, 
B.y  says  that ''  the  statute  docs  not  require  that  the  precise  form  of  the 
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conyiction  it  gives,  should  be  followed."  In  practice  the  fine  is  never  paid 
to  the  overseer.  It  is  always  paid,  either  to  the  magistrates'  clerk,  or  to 
the  gaoler.  All  that  the  magistrates  have  to  do,  is,  to  see  that  the 
ultimate  appropriation  of  tt,  is  in  accordance  with  the  dii-ections  of  the 
statute. 

CoLTMAN,  J.  I  should  have  been  extremely  glad  if  the  conviction  in 
this  case  could  have  been  supported.  It  is  not  suggested  that  the 
defendants  were  actuated  by  any  improper  motive  ;  but,  unfortunately, 
they  have,  through  inadvertence  and  mistake,  failed  to  pursue  the  proper 
course.  It  appears  to  me  that  Mr.  Couch  has  pointed  out  a  fatal  objec- 
tion, VIZ,,  that  the  conviction  directs  the  party  to  pay  the  amount  of  the 
penalty  to  a  person  to  whom  the  act  does  not  authorise  them  to  direct 
the  payment  to  be  made — the  treasurer  of  the  county ;  and  therefore, 
as  has  been  put  very  forcibly,  the  plaintiff  has  been  sent  to  prison  for 
disobedience  of  an  order  which  the  justices  had  no  power  to  make.  I 
think  the  verdict  must  stand. 

Maule,  J.  I  am  of  the  same  opinion.  The  act  requires  that  the 
magistrates  shall  select  one  of  certain  officers,  as  the  person-  to  whom  the 
*6^41  P^^^^^y  ^^^^^  ^^  *paid,  and  to  point  out  the  result  of  their  selection, 
m.,  some  one  of  the  overseers  of  the  poor,  or  some  other  officer  of 
the  parish,  township,  or  place  in  which  the  offence  shall  have  been  com- 
mitted :  so  that,  during  the  interval  of  time  given  for  payment,  the  party 
convicted  may  have  no  greater  difficulty  imposed  upon  him  than  to  go  and 
tender  the  money  to  a  person  indicated.  If  the  defendants  had  had  the 
act  of  parliament  before  them,  and  had  taken  the  smallest  degree 
of  pains  to  follow  its  directions,  they  could  not  have  filled  up  the 
form  in  the  manner  they  have  here  done.  I  agree  that  it  was  a  mere 
slip  on  the  part  of  the  justices :  but  it  clearly  was  one  of  which  the 
plaintiff  was  quite  justified  in  taking  advantage.  For  anything  that 
appears  to  the  contrary,  the  plaintiff  may  have  been  quite  ready  to  pay 
the  money,  if  the  person  to  whom  the  payment  was  to  be  made,  had 
been  properly  pointed  out. 

Gresswell,  J.  I  also  am  of  opinion  that  the  objection  taken  to  the 
conviction  in  this  case,  is  well  founded. 

V.  Williams,  J.  I  am  of  the  same  opinion.  I  do  not  think  the  act 
is  directory  merely,(a)  in  the  manner  suggested  by  the  counsel  for  the 
defendants.  Rule  discharged. 

(a)  As  to  the  distinction  between  entential  provisions  in  statutes  and  such  provisiona  as  are 
directory- only,  see  Sez  v.  Sparrow,  2  Stra.  1123;  Rex  v.  Loxdale,  1  Burr.  445,  7  ;  Rex  v.  FoLe^ 
Selw.  N.  P.  1 1th  ed.,  1080,  n. ;  Leketterghire  case,  1  Peckw.  45;  Margate-Pier  Company  ^t. 
Hannam,  3  B.  &  Aid.  266  ;  Rex  v.  Inhahitant9  of  Birmingham,  8  fi.  &  C.  29,  2  Mann.  &  Ryl. 
230;  Rex  v.  Mayor  of  London,  9  B.  &  C.  1,  4  Mann.  &  Ryl.  36,  51 ;  Pearee  v.  Morice,  2  A. 
&  E.  84,  4  N.  &  M.  48;  Southampton- Dock  Company  v.  Riehardt,  1  M.  &.  G  448,  460,  1 
Scot:  N.  R.  219-^  Cole  v.  Green,  6  M.  &  G.  872,  884,  890,  7  Scott,  N.  R.  682;  Dwarrison 
Statutes,  713. 
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•DOE  d.  BATHER  v.  R.  BRAYNE  and  Another.    Feb.  10.  ['OSS 

In  ejectment,  the  lesmr  of  the  plaintifl*  claimed  bb  devisee  under  a  will  of  J.  S.  At  the  trial, 
the  defendants  admitted  the  seisin  of  J.  S.,  and  the  due  execution  of  that  will,  and  that  the 
plaintiflf  wtmprimd  facie  entitled  under  it,  and  proposed  to  set  up  a  subsequent  will  revoking 
the  first  will.    The  defendants  were  permitted  to  begin. 

Held,  that,  the  plaintiff  should  have  been  permitted  to  begin. 

Hdd,  also,  that  an  erroneous  ruling  with  respect  to  the  right  to  begin,  is  ground  for  a  new 
trial ;  but  that,  at  all  events,  it  is  so,  where  prejodiee  has  resulted  from  the  course  taken. 

Ejectment,  for  lands  in  Shropshire.  The  lessor  of  the  plaintiff  claimed 
as  devisee  of  William  Brajne,  under  a  will  of  the  23d  of  September,  1844. 

At  the  trial,  before  Gaselee,  Serjt.,  at  the  last  spring  assizes  at  Shrews- 
borj.  Sir  F.  Kelly^  for  the  defendants,  offered  to  admit  that  W.  Brajne 
died  seised,(a)  and  the  due  execution  of  his  said  will,  and  that  it  would 
entitle  the  plaintiff  to  recover,  unless  the  defendants  could  displace  it  by 
a  subsequent  testamentary  disposition  of  the  26th  of  December  in  the 
same  year,  find  claimed  the  right  to  begin.  After  argument,  the  learned 
judge  decided,  that,  as  the  admission  would  entitle  the  plaintiff  to  a 
verdict  if  no  evidence  were  given  on  either  side,  the  defendants  were 
entitled  to  begin. 

A  verdict  having  been  found  for  the  defendants, 

Talfourd^  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection  in  this  respect.  He  referred  to 
Goodtitle  d.  Revett  v.  Braham,  4  T.  R.  497,  Doe  d.  CorbeU  v.  Corbetty 
3  Campb.  368,  Doe  d.  Wollaston  v.  JSameSy  1  M.  &  Rob.  386,  Mercer  v. 
Whall,  6  Q.  B.  461,  and  Ashby  v.  Bates,  15  M.  &;  W.  589. 

♦Sir  F.  KeUy  and  Chray  now  showed  cause.  The  lessor  of  the  p^/.^^ 
plaintiff  in  this  case  claimed  under  a  will  of  William  Brayne,  ^ 
bearing  date  the  23d  of  September,  1844.  The  defendants,  admitting 
that  that  will  was  duly  executed  and  attested,  and  that  the  lessor  of 
the  plaintiff  was,  primd  faciei  entitled  under  it,  set  up  a  subsequent  will, 
bearing  date  the  26th  of  December  in  the  same  year,  revoking  the 
former  will,  and  devising  the  estate  to  them,  the  defendants.  They 
were,  therefore,  upon  principle,  as  well  as  upon  authority,  entitled  to 
present  their  case  first,  to  the  consideration  of  the  jury.  By  admitting 
the  former  will,  and  the  devise  to  the  plaintiff  therein,  the  defendants 
admit  a  complete  and  perfect  case,  which,  but  for  the  proof  of  the  subse- 
quent will,  would  entitle  the  plaintiff  to  a  verdict.  It  must  be  borne  in 
mind  thai  this  was  not  a  case  in  which  the  plaintiff  had  to  give  any 
evidence  of  amount  of  damages.     In  the  case  of  heir  and  devisee,  the 

(a)  The  will  being  made  after  first  of  January,  1838,  seisin  at  the  time  of  the  devite,  was 
immaterial. 

(6)  The  decision  of  this  court  in  the  principal  case,  may  possibly  put  an  end  to  the 
inconvenient  practice  introduced  by  Goodtitle  v.  Brahamt  which  enabled  a  defendant  to  forct 
aplainiiffto  accept  an  admission  which  the  latter  did  not  want,  and  to  compel  him  *o  conduct 
bis  case  in  a  manner  different  from  that  which  the  state  of  the  record  had  prescribed  to  the 
p«rties. 
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rule  is  well  established.  To  entitle  him  to  a  verdict,  the  heir-at-law 
would  have  to  prove  the  seisin  of  the  ancestor,  and  his  heirship :  the 
devisee,  by  admitting  the  seisin  and  the  heir8hip,(a)  entitles  himself  to 
begin.  A  second  case  is,  where  the  lessor  of  the  plaintiff  claims,  not  as 
heir-at-law,  but  under  a  will,  and  the  defendant,  under  a  codicil  of  a  later 
date :  the  latter,  admitting  the  will,  and  the  devise  to  the  plaintiff  under 
it,  but  asserting  that  that  devise  is  destroyed  by  the  codicil,  is  allowed  te 
begin.  A  third  case  is  the  present,  where  the  lessor  of  the  plaintiff  claims 
under  a  will,  duly  exectited  and  attested,  devising  the  property  in  ques- 
tion to  him,  and  the  defendant  admits  that  will,  but  claims  as  devisee 
*f{'=%71  ^^^^^  ^  subsequent  will :  for  this  latter  case,  *as  well  as  for  the 
-*  two  former,  there  are  authorities  to  show  that  the  defendant  is 
entitled  to  begin  at  the  trial. 

The  right  of  the  devisee  to  begin,  in  a  case  between  the  heir-at-law 
and  himself,  where  the  seisin  and  heirship  are  admitted,  was  settled  so 
long  ago  as  the  case  of  Goodtitle  d.  Revett  v.  Braham,  4  JP.  R.  498, 
and  has  never  been  the  subject  of  dispute  since.  That  case,  indeed, 
goes  further  than  is  necessary  for  the  present  case ;  for,  it  decided,  that 
the  defendant  in  ejectment  was  entitled  to  the  general  reply,  where  the 
plaintiff,  claiming  by  descent,  proved  his  pedigree,  and  stopped,  and  the 
defendant  set  up  a  new  case,  in  his  defence,  which  was  answered  by 
evidence  on  the  part  of  the  plaintiff. 

With  regard  to  the  case  of  parties  claiming  respectively  under  a  will 
and  codicil.  Doe  d.  Corbett  v.  Corhetty  8  Gampb.  368,  is  a  distinct 
authority.  There,  the  lessor  of  the  plaintiff  claimed  under  a  will,  and 
the  defendant  under  a  codicil  thereto,  the  validity  of  which  was  the 
question  between  them.  The  pleadings  being  opened,  the  defendant's 
counsel  said  they  admitted  the  title  of  the  lessor  of  the  plaintiff  under 
the  will,  and  claimed  the  right  of  first  proving  their  case,  and  having 
the  general  reply  ;  relying  on  Goodtitle  d.  Revett  v.  Braham,  On  the 
part  of  the  lessor  of  the  plaintiff,  that  rule  was  denied  to  be  applicable  to 
a  case  where  each  of  the  contending  parties  claimed  as  devisee  of  the 
same  testator.  But  Batley,  J.,  held  that  the  principle  was  the  same  in 
both  cases,  and  that  a  devisee  named  in  the  codicil,  stands  in  the  same 
relation  to  the  devisee  named  in  the  will,  as  the  devisee  named  in 
the  will  does  to  the  heir-at-law.  That  was  a  decision  of  a  most  able 
judge,  which  has  never  been  questioned,  and  between  which  and  the 
present  case,  there  is  no  distinction  in  good  sense.  The  same  principle 
^  was  acted  upon  in  Doe  d.  Wollaston  v.  ^Barnes,  1  M.  &  RoU 

^  886,  in  which  case  it  was  ruled,  that,  in  ejectment  by  lessors 
claiming  through  several  descents  from  A.,  where  the  defendant  admits 
all  the  descents  except  the  first,  and  claims  under  a  will  of  A.,  the 

(o^  If  the  devisee  is  to  be  understood  as  admitting  heirship  in  respect  of  the  Innd,  i.  e.  ihst  the 
very  land  dencended  from  A.,  the  ancestorf  to  B..  the  heir,  he  admits  himself  out  of  court;  if, 
as  admitting  only  that  A.  died  seised,  and  that  B.  is  next  of  blood, — denying  the  descent  of  the 
land, — be  does  not  admit  a  prima  facie  title  in  B.,  and  see  infra,  673  (6,,  674  (a). 
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defendant  is  entitled  to  begin.  That  was  an  action  brought^-on  the 
demise  of  a  party  claiming  as  heir  of  Mrs.  Sophia  Richards  and  of  John 
Clavell,  and  also  on  a  demise  from  the  devisees  of  Mrs.  Richards, — to 
recover  property  which  had  belonged  to  John  Clavell.  After  his  death, 
Mrs.  Richards,  his  heir,  entered,  and  devised  the  property  to  the 
defendant.  The  defendant  claimed  under  a  will  of  John  Clavell.(a) 
•Sir  Jame%  Scarlett^  for  the  defendant,  claimed  the  right  to  begin,  p^^^Q 
and  said  he  admitted  that  John  Clavell  died  seised,  that  Mrs.  ^ 
Richards  was  his  heir,  and  had  possession  of  the  property  from  the  time  of 
his  death,  that  the  plaintiff  was  heir  of  John  Clavell  and  of  Mrs.  Richards, 
and  that  the  plaintiff  was  entitled  to  a  verdict,  unless  he,  on  the  part  of 
the  defendant,  proved  the  will  of  John  Clavell.  He  argued,  that  the 
proper  mode  of  trying  the  right  to  begin,  was,  by  considering  the  case 
as  it  would  have  been  if  the  pcirties  had  deduced  their  titles  in  the  plead* 
ings:  in  that  case,  the  averment  by  the  defendant,  in  answer  to  the 
plaintiff 's  title,  would  have  been,  that  John  Clavell  had  made  the  will  in 
question,  and  the  plaintiff  must  have  traversed  that :  upon  which,  the 
affirmative  of  the  issue  would  have  been  on  the  plaintiff  [meaning,  the 
defendant],  as  it  was  there,  in  fact :  the  only  question  being,  did  Clavell 
make  the  will,  or  did  he  not.  Wilde,  Serjt.,  control,  upon  the  authority 
of  Doe  d.  Tucker  v.  Ttickery  M.  &;  M.  536,  insisted,  that,  in  order  to 
entitle  him  to  begin,  the  defendant  was  bound  to  admit  the  plaintiff's 
whole  case ;  that  it  was  part  of  the  plaintiff 's  case,  that  Mrs.  Richards 
died  8ei3ed,(5)  which  could  not  be,  if  John  Clavell  made  the  will  in 

(a)  WoUaston,  the  lessor  of  the  plaintiflT,  may  be  considered  bs  having  set  up  five  titles— 
as  having  claimed  by  three  derivative  titles  under  the  seisin  of  Clavell,  and  by  two  derivative 
titles  under  the  seisin  of  Mrs.  Richards.  1.  His  first  title,  under  the  seisin  of  Clavell,  was,  that 
Clavell  died  seised,  and  that  the  right  descended  to  Mrs.  Richards,  as  his  heir,  and  from  her  to 
Wollaston,  as  heir  of  Clavell.  2.  His  second  title  under  Clavell  was,  that  Clavell  died  seised, 
that  the  land  descended  to  Mrs.  Richards,  that  she  became  seised,  and  that  the  land  descended 
from  her  to  Wollaston  as  her  heir.  3.  His  third  title  under  Clavell  was,  that  Clavell  died 
seised,  that  the  land  descended  to  Mrs.  Richards,  that  she  became  seised,  and  devised  to  Wollas- 
ton. 4.  His  first  title  under  the  seism  of  Mrs.  Richards,  was,  that  Mrs.  Richards  died  seised, 
and  that  the  land  descended  to  Wollaston  as  her  cousin  and  heir.  5.  His  second  title  under 
the  seisin  of  Mrs.  Richards,  was,  that  Mrs.  Richards,  being  seised,  devised  to  Wollaston,  and 
died  seised.  The  second  and  third  titles  may  be  regarded  as  superfluous,  as  actual  seisin  in  fee 
in  Mrs.  Richards,  would  render  all  prior  seisins  immaterial.  If  the  admission  tendered  by  Sir 
Jameg  Scarlett  had  been  of  the  fourth  title,  it  would  have  been  the  ordinary  case  of  a  devisee, 
admitting  the  primd  facie  title  of  the  heir.  If  the  defendant  rested  his  case  solely  upon  the 
devise  to  him,  there  seems  to  be  no  reason  why  such  an  admission  should  not  have  been  made 
and  accepted.  The  difierence  between  such  an  admission  and  that  actually  made,  appears  to 
be,  (hat  the  defendant,  instead  of  admitting  that  Wollaston  was  heir  of  a  person  who  had  died 
seised,  admitted  him  to  be  the  real  representative  of  such  heir. 

In  replevin,  where  the  defendant  avowed  under  a  lease  from  the  plaintiff,  to  which  the  plain- 
tiff pleaded  non  ent  factum,  and  also  other  pleas  the  proof  upon  which  lay  on  the  plaintiflT,  the 
defendant  was  held  to  be  entitled  to  begin,  inasmuch  as  the  other  issues  were  immaterial,  until 
the  existence  of  the  lease  was  established.     Ward  v.  ,  cor.  Burbough,  J.,  Dorchester 

Assises,  18th  July,  1823.  The  learned  judge  also  held  that  the  circumstance  of  the  plaintiff's 
having  been  permitted,  under  an  order  made  at  chambers  by  Mr.  J.  Parke,  to  pay  money 
into  court  upon  the  issue  of  riens  in  arrere  made  no  difference,  the  plaintiff  not  having  with- 
drawn his  plea  of  non  eff /acfum.— MSS. 

(6^  This  would  be  in  respect  of  Wollaston's  claim  as  heir  of  Mrs.  Richards,  bat  not  in 
req>ect  of  his  claim  as  heir  of  Clavell,  though  tracing  his  descent  through  her. 
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question;  that  the  defendant  might  meet  the  plaintiff's  case  b j  some 
subsequent  fact  defeating  that  case,  but  he  must  admit  all  that  the  plain- 
tiff was  bound  to  prove,  to  make  out  his  case ;  and  that  the  plaintiff  waa 
not  bound  to  take  admissions,  except  in  the  single  case  of  the  heir-at-law 
*fifim   ^^  ^^^  person  *last  seised.     Lord  Denman  said :  "  It  is  the  duty 

J  of  a  judge,  in  cases  of  this  sort,  to  decide  the  right  to  begin,  as 
far  as  can  be,  on  some  certain  principle ;  and  I  think,  that,  on  principle, 
the  defendant  admits  enough  to  entitle  him  to  begin.  Herie,  the  defend- 
ant admits  all  the  plaintiff  requires  to  entitle  him  to  a  verdict,  except 
the  single  fact  of  the  descent  to  Sophia  Richards :  that,  he  proposes  to 
defeat  by  a  will  which  he  will  have  to  prove,  and,  on  that  will,  is  the  single 
issue  in  the  cause.  If,  instead  of  the  general  form  and  statement  in  eject- 
ment, the  titles  had  been'  adduced  in  the  pleadings,  the  issue  must  have 
been  on  the  will ;  and  I  think  that  is  a  correct  mode  of  trying  the  ques- 
tion.(a)  I  do  not  agree  to  the  doctrine  that  the  plaintiff  is  not  bound  to  take 
an  admission  in  any  other  case  than  that  mentioned.  I  remember  a  case  at 
Nottingham,  in  which  I  was  for  the  defendcint,  claiming  under  a  will ;  the 
plaintiff  claimed  under  a  prior  will,  which  I  admitted,  and  (I)  was  allowed 
to  begin.  The  defendant  is,  in  my  opinion,  entitled  to  begin  in  this  case." 
[Maule,  J.  You  cannot  rely  on^that  case  as  being  immaculate  in  point 
of  law  ;  for,  Lord  Denman  is  there  made  to  apply  the  test  of  special 
pleading,  erroneously. (J)]  In  Doe  d.  Chamberlayne  v.  Lloyd  {c\  a  land- 
^  lord  having  obtained  a  verdict  on  *a  forfeiture  of  a  lease,  the 

^  tenant  brought  a  cross  ejectment:  the  defendant,  admitting  the 
lease,  began  by  proving  acts  of  forfeiture,  and  Lawrence,  J.,  held  his 
counsel  to  be  entitled  to  the  general  reply.  The  like  was  ruled  by  Lb 
Blanc,  J.,  in  replevin,(d)  where  the  defendant  did  not  plead  the  general 
issue,  but  took  the  affirmative  on  himself,  by  pleading  liberum  tenementumc 
Bulford  V.  Croke,(e)  It  will  be  said  that  the  admission  here  falls  short 
of  an  admission  of  the  plaintiff's  whole  case,  inasmuch  as  it  does  not 
allow  that  the  will  under  which  the  lessor  of  the  plaintiff  claims,  was 
the  last  will  and  testament  of  the  testator.     It  is  true,  the  admission  is 

(a)  If  WoIIaston  had  brought  a  writ  of  entry  sur  abatement,  as  heir  of  Clavell,  he  would  in 
his  count  have  alleged  the  seisin  of  Clavell,  (hat  Clavell  died  seised,  that  the  land  (i.  e.  ihe 
right)  descended  to  Mrs.  Richards  as  sister  and  heir,  that  Mrs.  Richards  died,  that  the  land 
descended  to  Wollaston  as  cousin  and  heir  of  Clavell,  and  that,  after  the  death  of  Clavell, 
Barnes  entered  as  an  abator.  To  this  Barnes  would  have  pleaded  the  devise  to  himself,  and 
the  parties  would  have  gone  to  trial  upon  a  traverse  of  this  devise  in  the  replication. 

The  test  appears  to  be  less  applicable  lo  a  contest  between  successive  devisees,  inasmuch  as 
a  plea  of  non  devisavit  pleaded  to  the  first  devise  by  the  second  devisee,  would  not  only  put  th« 
making  of  the  first  will  in  issue,  but  would  also  let  in  evidence  of  a  codicil. 

ih)  Quart.    As  to  this  point,  see  the  preceding  note. 

(c  Hereford  summer  assizes,  1611,  Peake's  Evid.  5,  n. 

((2^  This  would  seem  to  have  been  an  action  of  trespass  quart  elautum /regit ^  unless  it  is  to 
be  inferred,  from  the  use  of  the  term  **  replevin,"  that  the  action  was  trespass  de  bonis  agpar' 
tatis,  for  goods  taken  as  a  distress,  in  which  the  defendant  pleaded  fireehold,  &c.,  in  himaelf, 
with  a  justification  for  damage  feasance. 

(t)  Oxford  summer  assizes,  1811.  Peake's  £>id.  5,  n.  And  see  Hodges  v.  Holder.  3  Campb. 
366. 
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not  complete  and  conclusive  :  neither  is  it  in  the  case  of  heir  and  devisee ; 
for,  there  the  defendant  does  not  admit  that  the  ancestor  died  intestate. 
That  the  will  under  which  the  lessor  of  the  plaintiiF  claims,  is  revoked 
and  destroyed  by  a  subsequent  disposition  of  the  property,  is  no  part  of 
the  plaintiff  * 8  case.  [Cresswell,  J.  In  the  case  of  heir  and  devisee, 
jou  admit  that  the  party  remains  in  the  same  position  as  heir,  and  has 
the  same  claim,  down  to  the  death  of  the  ancestor,  and  that  the  latter 
died  seised.  Here,  however,  it  is  not  admitted  that  the  lessor  of  the 
plaintiff  vas  devisee  at  the  time  of  the  teatator's  death.{a)  Maulb,  J. 
In  Doe  d.  Tucker  v.  Tttcker,  it  was  held,  in  ejectment  by  the  heir-at-law, 
that  the  defendant  was  not  entitled  to  begin,  by  admitting  the  heirship 
and  the  seisin  of  the  ancestor  unless  defeated  by  a  conveyance  made 
by  the  ancestor,  under  which  the  defendant  claimed.  Is  not  the 
test,  whether  the  defendant's  case,  if  stated  in  pleading,  would  admit 
•the  plaintiff 's  case  ?]     There  is  some  difficulty  in  applying  the 


ordinary  rules  of  pleading  to  an  action  of  ejectment.     In  Doe  d. 
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Corbett  v.  Corbett,  if  the  plaintiff  had  set  out  the  will,  the  defendant  might 
have  contented  himself  with  pleading  the  codicil.(6)  [Maulb,  J.  The 
common  mode  of  pleading  a  will,  is,  to  state  that  it  remained  in  full  force 
and  unrevoked  down  to  the  time  of  the  testator's  death.(o)]  The  true 
rule  to  be  deduced  from  all  the  authorities,  is,  that,  wherever,  in  eject- 
ment, the  defendant  at  once  admits  a  case  which  would,  without  more, 
entitle  the  lessor  of  the  plaintiff  to  a  verdict,  the  defendant  is  entitled  to 
begin.  The  case  alluded  to  by  Lord  Denman,  in  Doe  d.  Wollaston  v. 
JSameSy  is  precisely  this  case.  And  Vauohan,  B.,  in  Doe  d.  Warren  v. 
Bray^  M.  &  M.  166,  seems  to  treat  an  admission  like  that  in  this  case  as 
one  that  would  entitle  the  defendant  to  begin.  There,  each  party  claimed 
as  heir-at-law,  and  the  real  question  was,  as  to  the  legitimacy  of  the  de- 
fendant, who  was  clearly  heir,  if  legitimate :  and  it  was  proposed,  on  his 
behalf,  to  admit,  that,  unless  he  were  legitimate,  the  lessor  of  the  plain- 
tiff was  the  heir-at-law.  But  the  learned  baron  said:  ^'I  think  the 
plaintiff  is  in  this  case  entitled  to  begin.  Generally,  the  party  on  whom 
the  affirmative  lies  has  that  right :  the  fallacy  is,  in  the  application  of 
that  rule  to  the  particular  case.  The  question  here  is,  whether  the 
lessor  of  the  plaintiff  is  heir-at-law  of  Hannah  Bray ;  and  the  affirmative 
of  that  issue  is  on  the  plaintiff:  it  may  turn  out  that  this  question  turns 
entirely  on  the  legitimacy  of  A.  Bray  (one  of  the  defendants),  but  still 
the  issue  is  not  on  that  fact,  but  on  the  heirship  of  *the  lessor  of  p^^^o 
the  plaintiff.  In  the  cases  cited,(c2)  the  admission  was  of  the  ^ 
heirship,  or  of  the  validUy  of  a  prior  will;  and  then,  the  case  turned 

(a)  Vide  supra,  656  (a). 

[b)  Qu4Bre^  whether  the  devise  under  the  codicil  might  not  have  traversed  the  first  devise. 
ie)  The  form  given  by  Mr.  Chitty  runs  thus : — '*  And  the  said  E.  F.  afterwards,  to  wit,  on 

&C.,  died  so  seised  of,  &c.,  without  altering  his  said  will  as  to  his  said  devise."    The  making 
of  this  codicil  would,  of  course,  be  an  *'  altering**  of  the  devise. 
{d  Goodtitle  d.  Eevett  v.  Braham  and  Doe  d.  Corbett  v.  Corbett, 

2m2 
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entif^y  an  a  s^ibsequent  questiaUj — the  validity  of  a  will,  or  eodieU,  of 
which  the  defendant  was  to  prove  the  affirmative :  here,  the  admisaion 
does  not  go  so  far,  and  I  think  it  does  not  give  the  defendant  the  right 
of  beginning.*'  In  Doe  d.  Tucker  v.  Tucker y  the  lessor  of  the  plaintiff 
could  not  recover  without  showing  that  his  ancestor  died  seised, — a  fact 
which  the  defendant  did  not  admit.  The  principle  upon  which  all  the 
cases  proceed,  is,  that  the  defendant  admits  the  plaintiff's  case  in  omnibus. 
An  admission  of  the  plaintiff's  whole  case,  means,  not  an  admiasion  of 
all  the  facts  that  will  entitle  him  to  recover,  but  an  admission  of  all  that 
he  is  bound  to  prove,  to  make  out  his  case.  There  is  nothing  in  the 
defendant's  case  that  is  inconsistent  with  the  admission  that  the  will 
under  which  the  plaintiff  claims,  was  duly  made,  and  that  the  property 
in  question  was  thereby  devised  to  him.  [Maule,  J.  Is  it  competent 
to  the  defendants  to  call  witnesses  to  contradict  any  part  of  the  case 
which  they  have  admitted  ?  The  will  has  no  operation  until  the  death 
of  the  testator.  The  continuance  of  the  will  down  to  the  time  of  the 
death,  is  not  admitted.(a)]  The  same  sort  of  reasoning  would  impose 
upon  the  defendant,  in  the  case  between  heir  and  devisee,  the  necessity 
of  admitting  that  the  ancestor  died  intestate.  Great  inconvenience,  and 
useless  consumption  of  time  would  result  from  permitting  the  plaintiff  tc 
go  into  a  case  that  the  defendants  are  prepared  to  admit :  and  it  is  not 
desirable  that  a  practice  that  has  so  long  prevailed  should  now  be 
unsettled. 

Formerly,  in  ejeetionefirmsey  the  pleadings  were  special.     The  respec* 


•664] 


tive  titles  of  the  parties  were  alleged  upon  *the  record,  {b)    If  the 


defendant  might  have  so  shaped  his  defence,  before  the  introduce 
tion  of  the  modem  action  of  ejectment,  as  to  acquire  a  right  to  begin  at  the 
trial,  the  alteration  in  the  course  of  proceeding  will  impose  upon  him  a 
hardship  that  never  could  have  been  contemplated.  pidAULB,  J.  How 
would  you,  in  such  a  case  as  this,  plead  specially,  without  argumentatively 
denying  the  title  of  the  lessor  of  the  plaintiff?]  By  giving  colour  under 
the  first  will, — a  precedent  for  which  is  to  be  found  in  Rastall.(c) 
[Maulb,  J.  The  plaintiff  might,  if  he  pleased,  state  his  own  title :  and 
then  the  will  would  come  in  truly,  upon  his  allegation,  instead  of,  by 
way  of  colour,  from  the  defendant.]  The  plaintiff's  title  never  was 
alleged  in  the  declaration.  [Maule,  J.  Your  argument  assumes  that  a 
defendant  in  ejectment  might  always  entitle  himself  to  begin.]  It  Is 
submitted  that  the  test  as  to  special  pleading,  is  the  true  test.  If  titles 
were  pleaded  specially  in  ejectment,  as  formerly,  the  defendant  could 
always  command  the  right  to  begin,  where  he  chose  so  to  plead  as  to 
admit  the  title  of  the  lessor  of  the  plaintiff. 

Assuming  that  the  learned  Serjeant  was  wrong  in  holding  the  defendants 

(a)  Vide  snpra,  656  (a),  661  (e) ;  infra  673  (6\  674  (a). 

(6)  See  Lilly's  Entries,  Vol.  L  p.  205. 

{€)  Rast.  Ent.  641,  tit.  Tregpass  in  Executor;  6. 
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to  be  entitled  to  begin,  this,  under  the  circumstances,  is  no  ground  for 
sending  the  cause  down  to  a  new  trial.  In  HticTcman  v.  Fernie,  8  M.  &  W. 
617,  Lord  Abingbr,  in  reference  to  the  right  to  begin,  said :  "  I  cannot  say 
that  we  should  interfere  in  a  very  doubtful  case ;  but,  if  the  decision  of 
the  court  were  clearly  and  manifestly  wrong,(a)  the  court  would  interfere 
to  set  it  right."  In  Edwards  v.  Matthews^  16  Law  Journ.,  N.  S.  Exch. 
291,  Pollock,  B.,  delivering  the  judgment  of  the  court,  said:  "It  may  be 
•doubted  whether  there  is  any  rule  laid  down.  We  think  there  p^^/>- 
is  not,  apparently ;  and  the  rule  adopted  in  this  court  is  this —  '- 
that  a  direction  at  the  trial,  that  the  defendant  should  begin,  or  that  the 
plaintiff  should  begin,  where  the  issue  is  on  the  other  party,  is  not  suffi- 
cient ground,  of  itself,  to  claim  a  new  trial,  unless  it  shall  sufficiently 
appear,  that,  in  consequence,  the  course  of  justice  has  been  interrupted, 
and  some  substantial  injury,  affecting  the  trial  of  the  issue,  has  been 
sustained.  In  the  present  case,  it  appears,  that,  after  the  judgnMat  was 
admitted,  which  in  fact  formed  part  of  the  plaintiff's  case,  the  burthen 
of  proof  lay  on  the  plaintiffs,  who  had  to  impeach  the  judgment.  I  admit, 
indeed,  that  my  own  impression  at  a  former  period,  was  very  strong, — 
that  a  miscarriage  on  the  subject  of  who  should  begin,  was  so  important, 
and  might  in  many  instances  lead  to  so  much  interference  with  the  course 
of  justice,  that  it  would  be  a  ground  for  a  new  trial.  But,  referring  to 
the  authority  of  the  court  in  the  case  I  have  alluded  to,  it  appears  to  me 
that  it  must  be  an  ingredient  in  the  inquiry,  whether  any  mischief  has 
been  done  by  the  course  that  is  taken."  In  Geach  v.  Ingalt,  14  M.  & 
W.  98,  the  same  learned  judge  says :  "  There  can  be  no  doubt,  since  the 
case  of  Huckman  v.  Femie^  that,  where  it  is  clear  that  wrong  has  been 
done  by  the  ruling  of  a  judge  at  nisi  prius,  as  to  which  party  should  begin, 
by  the  onus  of  proof  being  thereby  imposed  upon  the  wrong  party,  the  court 
in  banc  will  interpose  to  correct  the  error.  On  the  other  hand,  they  will 
not  interfere,  if  the  matter  be  at  all  doubtful ;  nor  is  the  mere  order  of 
beginning  of  any  consequence.'*  So  in  Ashhy  v.  Bates,  15  M.  &  W.  589, 
AiDERSON,  B.,  said :  "  With  respect  to  the  point — whether  we  ought  to 
grant  a  new  trial  on  the  ground  that  the  plaintiffs  were  prevented  from 
beginning, — *I  have  had  much  doubt."  And  Rolfe,  B.,  said :  "  I  p^/,^/» 
consider  it  a  sort  of  scandal  to  the  administration  of  justice,  that  *- 
the  question  of  the  right  to  begin  at  nisi  prius  should  ever  be  made,  per  se, 
a  ground  for  granting  a  new  trial.  I  should  have  thought  it  much  better  if 
the  courts  had  laid  down  some  general  rule  that  the  discretion  of  the  judge 
on  such  a  point  should  be  conclusive ;  for,  if,  from  the  one  party  beginning, 
instead  of  the  other,  or  from  other  causes,  the  verdict  was  unsatisfactory 
to  the  judge,  and  afterwards  to  the  court,  a  new  trial  would  then  be  granted. 
It  seems  to  me,  that,  if  the  evidence  is  satisfactory,  there  is  no  more 
ground  for  granting  a  new  trial  because  the  plaintiff  began  or  the  defend- 
ant began,  than  because  the  cause  was  taken  late,  when  every  one  was 
(a)  **  Did  clear  and  manifeat  wrong;  '  as  corrected  by  Parke,  B.,  15  M.  &  W.  671,  n.  (a*"- 
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tired,  or  for  many  other  like  reasons/'  It  is  clear,  therefore,  that  the 
court  will  not  grant  a  new  trial,  on  the  ground  that  the  wrong  party  was 
allowed  to  begin,  unless  positive  injustice  has  been  done  thereby, — and  that 
cannot  be  suggested  here. 

Talfourdy  Serjt.,  Whateley^  and  Whitmore^  in  support  of  the  rule.  It 
may  be  conceded  that  the  practice,  in  the  single  case  of  heir  and  devisee, 
is  as  stated.  But  the  case  of  Goodtitle  d.  Revett  v.  Braham,  which  is 
the  foundation  upon  which  that  doctrine  rests,  cannot  now  be  sustained 
to  its  full  extent :  Doe  d.  PHI  v.  WilsoUj  1  M.  &  Rob.  323.  Here,  the 
judge  had  no  right,  by  looking  into  the  plaintiff's  case,  to  displace  him 
from  his  legitimate  position,  and  to  compel  him  to  accept  an  admission 
of  a  part  only  of  the  facts  upon  which  he  relied  to  support  his  claim  to  a 
verdict.  The  plaintiff  had  a  right  to  say,  I  will  not  tell  the  judge,  but  I 
insist  upon  my  right  to  present  in  my  own  way  to  the  jury,  the  facts  and 
*ft«7i   c^r<^"™s^*^ces  upon  which  my  claim  is  founded.     In  the  *ca8e  of 

^  heir  and  devisee,  the  admission  is  of  a  dry  independent  fact,  which 
cannot  afterwards  be  questioned  in  the  cause.  Here,  however,  every 
fact  that  is  involved  in  the  supposed  admission,  is  afterwards  made  the 
subject  of  contest.  The  only  cases  that  bear  an  aspect  unfavourable  to 
the  lessor  of  the  plaintiff,  are,  Doe  d.  Corhett  v.  Corhett^  and  Doe  d. 
Wollaston  v.  Barne%^  neither  of  which  is  at  all  satisfactory ;  the  latter 
being  clearly  wrong.  And,  with  regard  to  the  case  mentioned  by  Lord 
Denman,  in  Doe  d.  Wollaston  v.  BarneSy  we  are  quite  in  the  dark  as  to 
the  circumstances  upon  which  the  ruling  there  took  place.  It  may  have 
been  matter  of  consent,  or  there  may  have  been  no  opportunity,  or  no 
desire  on  the  part  of  the  plaintiff,  to  review  it.  And,  after  all,  decisions 
at  nisi  prius  upon  this  subject,  are  entitled  to  very  little  weighty  unless 
all  the  surrounding  circumstances  and  influences  are  ascertained.  The 
court  is,  therefore,  not  fettered  by  any  binding  authority.  [Maulb,  J. 
If  the  lessor  of  the  plaintiff  had  commenced  here,  and  had  contented 
himself  with  simply  proving  the  execution  of  the  will  of  the  23d  of 
September ;  and  the  defendants  had  then  proved  the  due  execution  of 
the  will  of  the  26th  of  December,  revoking  the  prior  devise ;  could  the 
plaintiff,  in  reply,  have  given  evidence  of  acts  and  declarations  on  the 
part  of  the  testator,  down  to  the  last  moment  of  his  existence,  inconsistent 
with  the  revocation  of  the  first  devise  ?]  That  he  could,  is,  at  the  least, 
extremely  doubtful.  [Maule,  J.  I  think  the  lessor  of  the  plaintiff 
would  not  sustain  his  case,  without  proving  that  the  will  under  which  he 
claimed,  was  subsisting  and  unrevoked  at  the  time  of  the  testator's 
death,  (a)]  The  admission  here  falls  infinitely  short  of  that.  In  Doe  d. 
maaQt   Levn8  v.  Lewis j  1  Carr.  &  K.  122,  *the  lessor  of  the  plaintiff 

-I    claimed  as  heir  of  one  W.  Lewis,  and  the  defendant  claimed  the 
whole  of  the  property  as  devisee  under  the  will  of  W.  Lewis,  and  part 

(a)  This  evidence  would  be  required  after  a  primd  facie  case  of  revocation  had  be«n  made, 
until  when  the  will  would  be  presumed  to  have  continuance. 
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of  it  also  under  the  settlement  made  on  her  marriage  with  W.  Lewis ; 
and  it  was  held,  that  the  defendant's  admitting  at  the  trial  that  the  lessor 
of  the  plaintiff  was  the  heir  of  W.  Lewis,  did  not  entitle  the  defendant 
to  begin ;  but  that,  if  the  defendant  had  claimed  title  under  the  will  only, 
and  had  admitted  the  title  of  the  lessor  of  the  plaintiff  as  heir,  it  would 
have  been  otherwise.  There  is  no  difference  in  principle  between  an 
admission  of  a  seisin  continuing  down  to  the  death  of  the  ancestor, 
and  that  of  the  subsistence  of  a  will  down  to  the  death  of  the  testator. 
If  the  argument  on  the  part  of  the  defendants  be  well  founded,  the 
right  to  begin,  in  every  case  between  landlord  and  tenant,  would  shift 
according  to  the  extent  of  the  admissions  made  on  the  one  side  and  on 
the  other.  Here,  the  plaintiff  had  an  unquestionable  right  to  prove 
affirmatively  that  the  will  of  the  28d  of  September  was  recognised  by 
the  testator,  and  remained  uncancelled  and  unrevoked,  down  to  the  time 
of  his  death.  And  it  is  impossible  to  say  that  the  plaintiff  has  not 
suffered  great  prejudice  from  being  prevented  from  so  presenting  his  case 
to  the  jury  in  the  first  instance.  Doe  d.  Tucker  v.  Tucker^  M.  &  M. 
536,  is  a  distinct  authority  to  show,  that,  to  entitle  the  defendant  in 
ejectment  to  begin,  the  plaintiff's  whole  primd  facie  case  must  be 
admitted. 

That  the  improper  ruling  of  the  judge  in  this  respect,  is  ground  for 
granting  a  new  trial,  is  clear  from  Q-each  v.  IngaU  and  Anhby  v.  Bates. 
In  the  former  of  these  cases,  Alderson,  B.,  observes :  "  There  is  this 
additional  reason  why  the  court  should  review  the  decision  of  a  judge  at 
nisi  prius,  as  to  the  right  to  begin,  viz.,  that,  although  that  decision  be 
erroneous,  still,  if  the  judge  *has  afterwards  directed  the  jury  p^/»pQ 
rightly  on  the  issues  joined,  no  remedy  can  be  had  by  bill  of  ^ 
exceptions.  The  injury  caused  by  his  ruling  on  this  point,  therefore,  is 
one  which  it  falls  within  the  general  power  of  the  court  to  correct ;  and 
it  is  like  the  cases  of  verdicts  against  evidence,  where  new  trials  are 
granted,  not  as  matter  of  right,  but  as  matter  of  judgment."  [Cress- 
well,  J.  I  am  by  no  means  sure  that  a  bill  of  exceptions  would  not  lie 
in  such  a  case.]  In  Ashby  v.  Bates^  Pollock,  G.  B.,  says :  ''  It  unhap- 
pily still  remains  of  great  importance  to  the  administration  of  justice  by 
a  jury,  that  the  right  to  begin  should  be  correctly  adjudicated  on ;  for, 
all  who  are  conversant  with  those  trials  at  nisi  prius  in  which  the  address 
of  counsel  may  materially  affect  the  result,  well  know  that  the  issue 
often  ultimately  depends  on  the  decision  of  the  question  which  party 
has  a  right  to  begin.  And,  in  such  cases,  the  erroneous  ruling  of  a 
judge  on  that  subject,  should  be  corrected  by  the  court  in  banc.  The 
increasing  intelligence  of  juries  may,  ere  long,  render  motions  on  this 
ground  needless ;  but  we  cannot  yet  affirm  that  any  erroneous  impres- 
sions created  in  their  minds  in  the  course  of  a  cause,  can  be  easily  set 
right  by  the  summing  up  of  the  judge.  In  some  cases,  the  right  to 
begin  may  properly  be  matter  for  the  judge's  discretion ;  while  there  are 
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others,  in  which  it  is  of  the  utmost  importance  that  the  snitor,  who,  in 
point  of  practice,  has  the  right  to  begin,  should  exercise  that  right 
accordingly."  And  Platt,  B.,  said :  **  I  am  not  adverse  to  applications 
of  this  nature ;  for,  I  think  it  of  the  last  importance  that  the  discretioa 
of  a  judge,  as  exercised  at  nisi  prius,  should  be  extensiyelj  revised  by 
the  superior  wisdom  of  the  court  from  which  the  record  emanates ;  and 
that  any  misdiscretion  of  his,  by  which  injustice  is  worked,  whether  by 
placing  a  party  in  an  unfortunate  position  from  not  having  his  case  pro- 
perly discussed  before  the  jury,  or  in  any  other  matters,  should  be  equally 
'^'BTOI  ^^^J®^^  ^^  the  jurisdiction  of  that  court."  *And,  although  there 
are  remarks  of  some  of  the  judges  expressive  of  regret  that  this 
was  not  a  matter  left  wholly  to  the  discretion  of  the  judge  who  presides 
at  the  trial,  the  result  of  all  the  cases  is,  that  a  new  trial  will  be  granted 
where  the  ruling  has  done  ^^  clear  and  manifest  wrong."  Here,  the 
lessor  of  the  plaintiff  has  evidently  sustained  clear  and  manifest  wrong. 
GoLTMAN,  J.  There  are,  undoubtedly,  some  decisions  that  favour  the 
notion  that  the  defendants  in  this  case  were  entitled  to  begin.  Ihe  d.  Car-- 
hett  V.  Carbett^  Doe  d.  Wollastan  v.  Barnes,  and  the  case  referred  to  by 
Lord  Denmak  in  the  latter  case,  though  nisi  prius  decisions  only,  are 
certainly  entitled  to  great  respect.  But,  at  the  same  time,  they  are 
open  to  the  observation  that  it  does  not  appear  that  there  was,  in  either 
of  them,  the  desire  or  the  opportunity  of  bringing  them  before  the 
court.(a)  In  Doe  d.  Corbett  v.  Corbett,  it  must  have  been  a  matter  of 
indifference ;  for,  whichever  side  commenced,  the  result  must  have  been 
the  same.  And,  with  regard  to  the  case  referred  to  by  Lord  Dbnman, 
in  Doe  d.  WoUaston  v.  Barnes,  we  have  no  record  of  the  particulars, 
nor  have  we  any  means  of  knowing  whether  the  plaintiff  had  or  had  not 
an  opportunity  to  contest  the  propriety  of  the  ruling.  With  all  due 
respect  to  the  learned  judges  who  presided,  it  is  unnecessary,  as  it 
seems  to  me,  in  the  present  case,  to  consider  the  principle  upon  which 
those  decisions  proceeded.  They  appear  to  me  to  rest  upon  an  analogy 
which  does  not  support  them,  mz.  to  the  case  of  heir  and  devisee.  In 
such  a  case,  the  title  of  the  heir-at-law,  is  perfectly  insulated  and 
*6711  distinct  from  that  of  the  devisee.  To  entitle  '''himself  to  begin, 
^  the  defendant  must  admit  the  whole  title  of  the  plaintiff,  that  is, 
that  the  ancestor  died  seised,  and  that  the  plaintiff  is  his  heir-at-law ; 
whence  it  follows,  as  a  conclusion  of  law,  that  the  plaintiff  is  entitled  to 
recover,  unless  the  defendant  can  succeed  in  displacing  the  title  so 
admitted.  That  case  is  perfectly  distinct  from  the  present,  (i)  Here, 
the  lessor  of  the  plaintiff  claims  as  devisee  under  a  will,  that  is,  under  a 
will  that  was  a  good  and  valid  will  at  the  time  of  the  testator's  death. 

(a)  In  Doe  v.  Corhett  the  defendant,  who  had  been  allowed  to  begin,  obtained  a  Terdict. 
But  in  Dot  V.  Bame$  the  defendant  (at  the  trial  of  which  the  writer  of  thia  note  waa  preaent,) 
failed  to  eatabliah  the  will,  which  waa  proved  to  be  a  forgery;  and  in  Dot  t.  Bray  (aupri,  650/ 
the  defendant,  againat  whom  the  judge  had  ruled,  obtained  a  verdict. 

(6)  Vide  aupra,  656  (a),  infra,  674  (a). 
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The  defendants  proposed  to  admit  a  part  only  of  the  plaintiff's  case; 
and,  in  fact,  set  up  a  case  that  denies  that  the  plaintiff  is  deyisee.  The 
rule,  therefore,  is  altogether  inapplicable. 

It  is  not  necessary  to  say,  that  in  every  case  where  the  wrong  party 
has  been  permitted  to  begin,  a  new  trial  will  be  granted.  Here,  it  very 
distinctly  appears  that  the  plaintiff  was  put  in  a  false  position  by  the 
course  that  was  adopted  at  the  trial ;  and  therefore  I  think  the  case 
must  go  down  for  a  second  investigation. 

(Maule,  J.  Without  stopping  to  consider  the  general  question, 
whether  an  erroneous  ruling  as  to  the  right  to  begin  is,  in  all  cases, 
ground  for  a  new  trial, — I  am  of  opinion  that  there  is  enough  in  this  case 
to  show  that  the  lessor  of  the  plaintiff  has  sustained  such  a  degree  of 
probable  inconvenience  from  the  course  adopted  at  the  trial,  as  to  entitle 
him  to  have  this  rule  made  absolute. 

As  to  the  other  point,  I  think,  notwithstanding  Doe  v^  Corbettj  and 
the  case  referred  to  by  Lord  Denman,  in  Doe  v.  Barnes^  the  defendants 
here,  had  no  right  to  begin.  Doe  v.  Barnes  falls  within  the  general 
rule,  which, — whether  rightly  decided  or  not, — is  not  now  to  be  ques- 
tioned, viz.  that  in  the  case  of  heir  and  devisee,  the  latter,  admitting  the 
seisin  of  the  ancestor,  and  that  the  plaintiff  is  heir,  is  entitled  to  begin. 
Doe  V,  Corbett  is  *precisely  in  point.  But  these  matters  often  occur  ^ 
at  nisi  prius,  without  giving  rise  to  any  real  dispute.  And  in  that  ^ 
particular  case  there  was  much  reason  for  acquiescence;  seeing  that  the 
party  claiming  under  the  codicil,  had  so  clear  a  case  that  the  plaintiff  could 
have  no  interest  in  further  disputing  it.  As  to  the  anonymous  case  men- 
tioned in  Doe  v.  Barnes^  we  are  not  furnished  with  any  particulars  to 
enable  us  to  see  how  far  it  is  analogous  to  the  present  case.  Upon 
principle,  I  think  the  rule  which  allows  the  devisee  to  begin,  where  the 
dispute  is  between  him  and  the  heir,  is  not  properly  applicable  here. 
The  defendants  do  not,  as  in  that  case,  confess  and  avoid  the  whole  of 
the  plaintiffs  case :  on  the  contrary,  they  expressly  deny  it ;  for,  in  sub- 
stance, they,  by  setting  up  the  second  will,  deny  that  the  plaintiff  is 
devisee  under  the  first.  The  only  material  part  of  the  second  will,  is 
the  negation  of  the  plaintiff's  claim  under  the  first.  If  the  plaintiff  is 
understood  as  merely  stating  a  will  made  in  September,  1847,  and  not  as 
asking  it  to  be  inferred  that  it  continued  a  subsisting  will  down  to  the 
time  of  the  testator's  death,  he  makes  no  case  at  all.  Assuming  his  case 
to  be  as  I  have  suggested,  that  which  is  called  an  admission  on  the  part 
of  the  defendants,  is,  in  reality,  a  mere  denial  of  the  fact  of  the  plain- 
tiffs being  devisee.  The  ruling  of  the  learned  judge,  therefore,  was 
wrong. 

Cresswbll,  J.  I  am  of  the  same  opinion.  The  first  question  to  be 
considered  is,  whether  the  court  has  jurisdiction  to  interfere  where  the 
judge  has  allowed  the  wrong  party  to  begin.  Although  regret  has  been 
expressed,  that  the  discretion  of  the  judge  in  these  matters  should  be 
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subjected  to  review,  I  cannot  help  thinking  tfiat  the  power  to  interferi! 
does  exist,  and  that  we  are  bound  to  exercise  it  when  properly  called 
upon.  Adopting  the  limited  rule  suggested  in  some  of  the  cases,  is  this 
^  a  case  in  which  we  ought  to  interfere  ?     If  the  plaintiff  *had 

J  begun,  and  had  proved  the  will  of  September,  1844,  under  which 
he  claimed,  and  had  then  proposed  to  go  on  and  show  that  that  will 
remained  unrevoked  down  to  the  time  of  the  testator's  death,(a)  could 
the  judge  have  prevented  the  plaintiff  from  giving  such  evidence,  until 
the  defendants  had  proved  their  case  ?  So  to  divide  the  plaintiff's  caae 
would  be  manifestly  absurd ;  and  it  might  operate  most  prejudicially  to 
him. 

In  holding  that  the  defendants  in  this  case  were  not  entitled  to  begin, 
I  think  we  shall  not  be  interfering  with  any  binding  authority.  The 
rule  relied  upon  by  the  defendants  bad  its  origin  in  the  case  of  Q-oodtitle 
V.  Braham.  That  decision,  however,  was  early  departed  from,  and  it 
has  never  been  acted  upon,  in  modern  times,  to  its  full  extent.  In  the 
case  of  heir  and  devisee,  when  the  defendant  admits  that  the  ancestor 
died  seised,  and  that  the  plaintiff  is  heir,  he  admits  a  complete  title,  (fr) 
That  the  admission  must  go  to  this  extent,  wto  ruled  by  Bollanp,  B.,  in 
Doe  V.  Tucker.  I  see  but  little,  if  any,  distinction  between  that  case 
and  the  present.  The  defendant  there  admitted  the  seisin  of  the 
ancestor,  but  not  that  it  continued  down  to  the  time  of  his  death.  Sup- 
pose the  admission  had  been  that  the  lessor  of  the  plaintiff  was  at  gome 
time  the  heir-at-law  of  the  person  last  seised,  but  not  that  he  was  heir- 
at-law  at  the  time  of  the  decease  of  the  ancestor,  that  clearly  would  not 
have  been  such  an  admission  of  the  plaintiff's  case  as  entitled  the 
defendant  to  begin  ;  {c)  for  it  would  not  have  been  an  admission  of  the 
*f\7d.l  ^^^^^  ^^^'     ^^'  here,  when  the  "^defendant  undertakes  to  ^mit 

^  that  the  lessor  of  the  plaintiff  was  devisee,  he  admits  that 
he  was  devisee  at  the  time  of  the  testator's  decease,  or  the  admission 
amounts  to  nothing.  An  admission  that  a  party  is  devisee, — ^in  other 
words,  an  admission  that  he  is  hsereg  fucttMy — unless  it  admits  that  he  is 
Tisereg  factu%  at  the  time  of  the  testator's  death,  admits  nothing.(d)  It 
involves  an  admission  that  he  claims  under  a  devise  that  is  a  subsisting 
and  valid  devise  at  the  death  of  the  testator.  I  therefore  think  the 
learned  judge  took  an  erroneous  view  at  the  trial,  and  that  the  lessor  of 
the  plaintiff  thereby  sustained  great  prejudice.     That  which  took  place 

(a)  As  that  has  which  once  existed  is  presumed  to  have  continuance,  the  evidence  would  be 
required  only  for  the  purpose  of  rebutting  some  case  expected  to  be  set  up  bf  the  defendant. 

(h)  This  would  have  been  an  admission  that  a  party  who  never  was  Aft'r,  bad,  at  one  time, 
been  an  heir-apparent  or  an  heir-presumptive.  So,  an  admission  that  A.  was  a  derisee,  with 
a  reservation  of  the  right  to  show  that  the  will  has  been  revoked,  is  an  admission,  not  that  A. 
b  devisee,  but  that  he  haa  been  a  dcvisee-o;)paren<,  or,  rather,  a  deviaee-presiMi^irfve. 

(c)  Vide  supra,  656  (a),  661  (c  ;  infra,  674  (a). 

id)  An  admission  of  the  whole  case,  whether  it  be  of  a  title  by  unintereepted  devise,  or  oT  a 
title  by  uniniercepted  descent,  puts  the  defendant  out  of  court,  supra,  656  (a). 
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was  in  the  nature  of  a  mistrial,  and  therefore  the  cause  must  go  down 
again. 

y.  Williams,  J.  I  am  of  the  same  opinion.  It  may  now  be  con- 
sidered as  settled,  that  where  the  question  arises  between  the  heir-at-law 
and  the  devisee,  the  heirship  being  admitted,  the  devisee  is  entitled  to 
begin.  It  is  unnecessary  to  say  whether  that  rule  is  to  be  limited  to  the 
particular  case,  or  is  to  be  extended  to  cases  that  are  analogous ;  for,  I 
am  of  opinion  that  the  present  has  no  affinity  whatever  to  that  case. 
Here  the  defendant  admits,  not  that  the  lessor  of  the  plaintiff  was 
devisee,  but  only  that  he  was  devisee,  if  the  will  under  which  he  claimed, 
was  not  revoked  and  superseded  by  a  subsequent  will.  That  puts  the 
plaintiff  in  the  position  in  which  the  plaintiff  stood  in  Doe  v.  Tucker.  I 
am  clearly  of  opinion  that  the  ruling  at  the  trial  was  in  this  respect 
wrong,  and  that  it  may  have  worked  serious  injury  to  the  plaintiff,  who, 
therefore,  is  entitled  to  a  new  trial.  Rule  absolute,  (a) 

(a)  Upon  the  second  trial,  the  verdict  was  for  the  plain tift 
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A  defendant  in  trespass,  who  has  suffered  judgment  by  default,  is  not  a  competent  witness  for 
his  co-defendant,  where  the  jury  are  summoned  as  well  to  try  the  issues  against  the  one,  as 
to  aaaeas  the  damages  against  (he  other. 

The  statute  6  &  7  Vict,  c  85,  does  not  apply  to  such  a  case. 

Trover  for  five  pecks  of  barley,  five  pecks  of  peas,  two  bushels  of 
ground  malt,  one  bushel  and  a  half  of  run  barley,  and  five  sacks. 

Plea,  by  the  defendant,  Barber,  not  guilty  "  by  statute.**(a) 

The  defendant  Spall  suffered  judgment  to  go  by  default. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  spring  assizes 
for  the  county  of  Suffolk.  The  facts  that  appeared  in  evidence  were  as 
follows : — In  April,  1846,  Barber  lost  a  lamb ;  and,  suspecting  the  plain- 
tiff to  have  stolen  it,  he  gave  information  of  the  fact,  and  of  his  suspi- 
cion, to  Spall,  a  constable.  On  the  29th  of  that  month,  the  two 
defendants  went  together  to  the  cottage  of  the  plaintiff,  at  Brysitt,  in 
Suffolk,  without  a  warrant,  and  there  Spall  made  an  ineffectual  search  for 
the  missing  lamb.  Finding,  however,  certain  barley,  peas,  and  malt, — 
the  subject  of  this  action, — upon  the  premises,  and  conceiving  them  to 
have  been  stolen.  Spall  took  possession  of  them,  and  carried  them,  with 
the  plaintiff  in  his  custody,  before  certain  magistrates,  by  whom  the 
plaintiff  was  remanded,  and  ultimately  discharged.  The  only  evidence 
to  connect  Barber  with  the  alleged  conversion,  was,  that  he,  at  Spall's 
request,  fetched  a  wagon,  and  assisted  Spall  to  put  the  malt  and  grain 
into  it. 

(a>  Under  21  Jac.  1,  c.  12,  enabling  constables,  and  persons  acting  in  their  aid,  to  plead  tba 
general  issue,  and  to  give  the  special  matter  in  evidence. 

2N 
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*B761  *^^  ^^^  P^^^  ^^  ^^^  defendant  Barber,  it  was  proposed  to  caU 
the  other  defendant,  Spall,  for  the  purpose,  as  it  was  said,  of 
showing  that  Barber  took  no  part  in  the  transaction,  except  as  above. 

The  learned  judge,  however,  thought,  that,  being  a  party  to  the 
record.  Spall  was  not  a  competent  witness  for  his  co-defendant,  and 
refused  to  admit  him.  And,  in  leaving  the  case  to  the  jury,  he  told  them 
that  the  proper  measure  of  damages  was,  the  value  of  the  goods  taken. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  2/.  lOg. 

Bytes,  Serjt.,  in  Easter  term  last,  moved  for  a  new  trial,  on  the 
ground  that  Spall's  evidence  had  been  improperly  rejected,  and  the  jury 
misdirected.  There  are  four  decisions  in  favour  of  the  competency  of 
one  who  has  suffered  judgment  to  go  by  default,  to  give  evidence  for  his 
co-defendant,  viz.  Ward  v.  Hayd(m,  2  Esp.  N.  P.  C.  651,  Chapman  v. 
Graves,  2  Campb.  833,  n.,  Mash  v.  Smith,  1  C.  &  P.  577,  and  Dormer 
V.  Fartescue,  Bull.  N.  P.  285.  The  only  authority  the  other  way,  is  a  case 
of  Webber  v.  Budd,  Roscoe  on  Evidence,  119,  where  Burrouoh,  J., 
is  said  to  have  ruled  in  conformity  with  an  inclination  of  opinion 
expressed  by  Best,  C.  J.,  in  Mash  v.  Smith.  [V.  Williams,  J.  I 
once  ruled,  after  consulting  my  brother  Cresswell,  that  a  co-defend- 
ant, who  had  suffered  judgment  to  go  by  default,  was  admissible 
as  a  witness  for  the  plaintiff. {a)  In  that  case,  however,  there  was 
no  question  of  damages.]  Spall's  evidence  was  offered,  not  for  the 
purpose  of  influencing  the  damages,  but  simply  for  the  purpose  of  show- 
ing that  Barber  was  not  guilty  of  the  alleged  conversion.  [Crbsswell, 
♦6771  ^''  referred  to  CoUey  •v.  Smith,  4  N.  C.  285,  6  Scott,  700,  and 
observed  that  it  did  not  appear  there  what  was  the  nature  of  the 
action ;  and  that,  if  it  was  an  action  of  contract,  it  was  contrary  to  some 
of  the  cases,  as  well  as  contrary  to  some  principles.] 

It  was  further  insisted,  on  the  part  of  Barber,  at  the  trial,  that  he  had 
acted,  if  at  all,  merely  in  aid  of  the  constable ;  and  that,  the  constable 
being  justified,  the  circumstances  reasonably  warranting  a  suspicion  that 
a  felony  had  been  committed,  in  apprehending  the  plaintiff  and  securing  the 
evidence  of  his  guilt.  Barber  was  justified  also.  The  learned  judge,  how- 
ever, said  that  if  the  action  had  been  trespass,  4here  might  have  been  a 
justification,  but  that  being  trover  made  all  the  difference.  It  clearly 
was  a  misdirection  to  tell  the  jury  that  there  was  in  this  respect  a  dif- 
ference between  trespass  and  trover. 

It  was  a  misdirection,  also,  to  tell  the  jury  that  the  proper  measure  of 
damages  was,  the  value  of  the  goods  taken.  All  that  was  chargeable  on 
the  defendants  was,  the  original  taking ;  the  subsequent  detention,  as 
well  as  the  imprisonment  of  the  plaintiff,  was  the  act  of  the  magistrates 
alone.  [Cresswell,  J.  It  was  your  act  that  deprived  the  plaintiff  of 
his  goods ;  and  you  never  restored  them  to  him.  What  other  measure 
of  damages  can  there  be,  than  the  value  of  the  goods?]     The  true  mea- 

ih)  Vide  post,  685,  n. 
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Bare  of  damages  in  this  case  clearly  would  be,  the  amount  of  pecuniary 
injury  immediately  resulting  to  the  plaintiff  from  being  temporaiily 
deprived  of  his  goods, — not  their  absolute  value. 

CoLTMAN,  J.  The  goods  in  question  having  been  taken  by  the  wrong- 
ful act  of  the  defendants,  and  not  having  been  restored  to  the  plaintiff, 
I  see  no  ground  for  saying  that  the  value  of  them  is  not  the  true  mea- 
sure of  damages. 

*The  rest  of  the  court  concurring,  the  rule  was  granted  upon  r«^fTo 
the  other  points  only.  *- 

According  to  the  report  of  the  learned  judge,  the  argument  on  the 
part  of  the  defendant  at  the  trial  was,  that,  if  there  was  reasonable 
ground  of  suspicion  that  the  property  was  stolen.  Spall,  the  constable, 
was  justified  in  taking  the  plaintiff  into  custody  and  securing  the  evi- 
dence of  his  guilt,  and  that  the  defendant  Barber  was  justified  in  acting  in 
aid  of  the  constable ;  and  the  direction  in  substance  was  as  follows :  ^'  If 
there  be  reasonable  suspicion  that  a  felony  has  been  committed,  a  peace- 
officer  may,  without  a  warrant,  apprehend  the  offender,  and  also  secure  the 
evidence  of  his  supposed  guilt:  and  any  person  acting  in  his  aid,  and 
under  his  authority,  will  be  within  the  same  protection.  But  what  evi- 
dence is  there  here  of  reasonable  suspicion  ?  There  is  no  evidence  that 
any  felony  had  in  fact  been  committed :  and  the  constable  has  suffered 
judgment  by  default." 

Caueh  now  showed  cause.  The  jury  in  this  case  were  summoned  to 
try  the  issue  joined  as  against  Barber,  and  also  to  assess  the  damages 
as  against  Spall.  The  latter  was  clearly  interested  in  the  event  of  the 
suit,  and  incompetent.  Ward  v.  Haydon  is  no  authority :  it  does  not 
appear  that  in  that  case  there  was  any  assessment  of  damages.  [Maule, 
J.  Is  it  not  to  be  assumed  that  there  was  ?]  It  is  submitted  that  it  is 
not :  a  nolle  prosequi  may  have  been  entered  as  to  the  defendant  who 
had  suffered  judgment  by  default.  In  Chapman  v.  Graves,  Frost,  one 
of  the  defendants,  had  suffered  judgment  to  go  by  default ;  and  the 
plaintiff  proposed  to  call  him  for  the  purpose  of  proving  the  trespass 
against  the  otheic  defendants,  upon  the  authority  of  Ward  v.  HaydoUy 
where  Lord  Kenyon  permitted,  one  defendant  *who  had  suffered  rman^ 
judgment  to  go  by  default,  to  be  called  to  prove  that  the  other 
defendant,  who  had  pleaded,  was  not  guilty ;  and  of  a  case  at  the  Lan- 
caster assizes,  in  which  Wood,  B.,  had  allowed  one  joint-trespasser,  who 
had  suffered  judgment  by  default,  to  be  examined  as  a  witness.  For  the 
defendant,  it  was  contended,  that  these  cases  did  not  apply ;  that  the 
latter  was  an  action  of  trespass  for  mesne  profits,  in  which  the  defendant 
who  had  suffered  judgment  to  go  by  default,  was  called  by  the  other 
defendant  to  prove,  that  he,  the  witness,  was  the  sole  tenant  of  the 
land,  and  therefore  that  the  other  defendant  was  not  guilty  ;  that,  in  both 
those  cases,  the  witness  was  called  to  exculpate  the  co-defendants, 
whereas,  in  the  case  then  before  the  court,  the  witness  was  called  to 
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inculpate  his  co-defendants,  and  therefore  he  had  an  interest,  because, 
bj  proving  the  others  guilty,  he  put  it  in  the  power  of  the  plaintiff  to 
levy  all  against  the  other  defendants  if  he  thought  proper,  and  so  relieved 
himself;  that  no  instance  could  be  put  in  which  a  co-defendant,  in  tres- 
pass, who  had  pleaded  not  guilty,  could  be  called  as  a  witness ;  that  no 
distinction  had  been  pointed  out  between  pleading  not  guilty,  and 
suffering  judgment  by  default,  which  should  make  a  defendant  in  the 
latter  situation  admissible,  when  he  would  not  be  so  in  the  former ;  and 
that,  in  point  of  fact,  Frost  was  a  defendant  on  the  record,  and  interested 
in  the  event,  inasmuch  as  the  jury  were  not  only  sworn  to  inquire 
whether  the  other  defendants  were  guilty,  but  what  damages  the  plaintiff 
had  suffered  as  against  Frost.  And  Le  Blakc,  J.,  said,  that  the  general 
rule  was,  that  no  person  who  was  a  party  to  the  record  was  admissible 
as  a  witness ;  that,  in  the  two  cases  cited,  the  co-defendant  was  caUed  to 
exculpate  the  other  defendants,  whereas,  in  the  case  before  him,  it  was 
proposed  to  call  a  co-defendant,  to  inculpate  the  others ;  that  the  cases 
*6801  ^'^'*^'  therefore,  distinguishable ;  *and  that  he  was  disposed,-  where 
there  was  innovation,  not  to  extend  it:  he  therefore  held  the 
witness  inadmissible.  In  Mash  v.  Smithy  a  defendant  in  trespass  who 
had  suffered  judgment  to  go  by  default,  was  offered  as  a  witness  for  other 
defendants  who  had  pleaded  to  the  action :  and  Best,  C.  J.,  said :  *'  The 
jury  are  brought  here  to-day  to  do  two  things, — to  try  the  issues  joined, 
and  to  assess  ihh  damages.  Now,  if  this  man's  evidence  is  admitted  to 
give  a  complexion  to  the  case,  it  may  go  to  reduce  the  damages  against 
him,  and  therefore  I  am  of  opinion  that  he  is  clearly  interested,  and 
ought  not  to  be  received.  But,  as  my  Lord  Kenton  and  Mr.  Justice 
Le  Blanc  seem  to  have  taken  a  different  view  of  the  subject,  I  think  it 
will  be  best  to  receive  the  witness,  and  give  leave  for  a  motion  to  the 
court  upon  the  point,  if  the  result  of  the  case  should  make  it  material." 
What  ultimately  became  of  that  case,  does  not  appear.  In  cases  ex 
contractiiy  it  is  clearly  established  that  a  co-defendant  who  has  suffered 
judgment  to  go  by  default,  is  not  admissible  as  a  witness  for  the  defend- 
ants who  have  pleaded ;  for,  a  verdict  in  their  favour  wjonld  necessarily 
benefit  him.  The  same  result  may  occur  in  an  action  of  tort:  for,  in 
Biggs  v.  Benger,  2  Ld.  Raym.  1872,  1  Stra.  610,  it  was  held,  that, 
though  one  of  several  defendants  suffers  judgment  by  default,  the  judg- 
ment against  him  shall  be  arrested,  if  it  afterwards  appears  upon  the 
record  that  the  plaintiff  was  not  entitled  to  maintain  the  action  against 
any  of  them.  The  rule  is  thus  laid  down  in  Phillipps  on  Evidence: (a) 
In  actions  on  tort  against  several  defendants,  the  situation  of  a  defendant 
who  has  suffered  judgment  by  default,  varies  from  that  of  a  defendant 
who  has  suffered  judgment  by  default  in  an  action  against  several  parties 
^r^o^-k  upon  a  joint  contract.  In  the  latter  case,  if  the  plaintiff  *fails 
^   upon  the  trial  against  the  other  defendant,  his  judgment  will,  in 

(a)  9th  edit.  p.  50. 
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general,  be  rendered  wholly  unavailing ;  but,  in  the  former  case,  he  will, 
in  general,  be  entitled  to  enforce  his  judgment  against  the  party  who  has 
suffered  it  to  pass  against  him,  although  the  other  defendants  who  have 
pleaded  may  obtain  a  verdict.     In  the  case  of  Ward  v.  Haydon^  it  was 
ruled  by  Lord  Kenyon,  at  nisi  prius,  that  a  defendant  in  an  action  of 
trover  who  had  suffered  judgment  by  default,  was  a  competent  witness 
for  his  co-defendant  who  had  pleaded  not  guilty.   Lord  Kenyon  observed, 
that,  by  reason  of  the  judgment  by  default,  the  cause  was  at  an  end, 
with  regard  to  the  witness;  that  he  was  not  liable  to  the  costs  of  the 
issue  tried  against  the  other  defendant,  and  was  not  himself  released, 
whatever  might  be  the  event  of  that  issue.     The  same  point  appears  to 
have  been  ruled  in  the  same  way  at  nisi  prius,  in  an  action  of  trespass,  {a) 
by  Wood,  B.     See  also  by  Lb  Blanc,  J.,  2  Campb.  383,  n.    But  there 
may,  perhaps,  be  some  doubt  whether  the  decisions  just  adverted  to,  aro 
to  be  considered  as  furnishing  a  general  rule,  applicable  to  all  eases  in 
which  one  of  several  defendants  in  an  action  of  tort  has  suffered  judg- 
ment by  default.     According  to  ordinary  practice,  there  is  but  one 
assessment  of  damages  in  cases  of  this  nature ;  and  the  same  jury  that 
try  the  issue  between  the  plaintiff  and  the  defendants  who  have  pleaded, 
also  assess  the  damages  against  the  defendant  who  has  suffered  judgment 
by  default,  who  has  an  immediate  interest  in  reducing  the  amount  of 
damages,  and  therefore,  as  it  should  seem,  could  not  be  called  for  this 
purpose.     And  in  a  late  case,(i)  in  which  a  defendant  who  had  suffered 
judgment  by  default  in  an  action  of  trespass,  was  called  as  a  witness 
for  two  co-defendants  who  had  pleaded,  Best,  G.  J.,  was  of  opinion 
*that  the  witness  was  incompetent;  for,  if  his  evidence  were  r^/»«o 
admitted  on  behalf  of  the  other  defendants,  it  might  give  such  a  ^ 
complexion  to  the  case  as  to  operate  in  reduction  of  damages  against 
himself."     So,   in   Greenleaf  on  Evidence,  {e)  it  is   said ;  ''  The   rule 
admitting  a  defendant  as  a  witness  for  his  fellows  in  any  case,  must,  as 
it  should  seem,  be  limited  strictly  to  the  case  where  his  testimony  cannot 
directly  make  for  himself;  for,  if  the  plea  set  up  by  the  other  defendants 
is  of  such  a  nature  as  to  show  that  the  plaintiff  has  no  cause  of  action 
against  any  of  the  defendants  in  the  suit,  the  one  who  suffers  judgment 
by  default  will  be  entitled  to  the  benefit  of  the  defence,  if  established,- 
and  therefore  is  as  directly  interested  as  if  the  action  were  upon  a  joint 
contract.     It  is  therefore  only  where  the  plea  operates  solely  in  dis- 
charge of  the  party  pleading  it,  that  another  defendant,  who  has  suf- 
fered judgment  by  default,  is  admissible  as  a  witness."  ((2)    [Maule,  J. 
Suppose,  before  the  new  rules,  in  trover  against  two  defendants,  one 
pleaded  not  guilty,  and  the  other  allowed  judgment  to  go  by  default, 

(a)  Amm.  2  Campb.  334.  (&)  Math  v.  Smith,  5  C.  &  P.  577. 

(e)  Page  401.  ^  357. 

(tfi  Citing  2  Tidd*a  Practiee.  895 ;  Brigs  v.  Greenfield,  1  Stra.  610, 8  Mod.  217, 2  Lord  Raym. 
1372,  1  Phill.  &.  Am.  on  Evid.  53,  n.  (3). 
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might  not  the  evidence  of  the  latter  have  reduced  the  damages  to 
nominal  ?]  Exactly  so.  And  that  might  have  heen  done  here.  It  was 
not  competent  to  the  defendant  Barber  to  say  that  he  would  so  limit  the 
examination  of  Spall,  that  his  evidence  should  not  affect  the  question  of 
damages. 

y.  Sanders^  in  support  of  the  rule.  The  witness  Spall  was  impro- 
perly rejected.  The  authority  of  Ward  v.  Haydon  has  always  been 
recognised :  the  principle  it  lays  down  has  been  adopted  by  all  the  text- 
writers  upon  the  law  of  evidence ;  the  only  doubt  ever  cast  upon  it  *being 
j^  that  suggested  in   Webber  v.  Buddy  as  reported  in  Roscoe  on 

'  J  Evidence,  119.  In  Mash  v.  Smith,  notwithstanding  the  incli- 
nation of  opinion  expressed  by  Best,  C.  J.,  the  witness  was  admitted. 
Chapman  v.  Graves  is  also  an  authority  in  favour  of  the  admissibility 
of  a  witness  under  such  circumstances  as  the  present.  That  case  is  cited 
without  disapprobation  in  Brovm  v.  Brovm,  4  Taunt.  762,  in  Emmet 
V.  BiUler,  7  Taunt.  607,  and  in  Mant  v.  Mainwaringy  8  Taunt. 
189, — all  of  which,  however,  were  actions  of  contract.  In  Doe  d. 
Sarrop  v.  GrreeUy  4  Esp.  N.  P.  C.  198,  in  a  joint  ejectment  against 
two,  one  of  whom  suffered  judgment  by  default,  and  the  other  made 
defence,  it  was  held  that  the  defendant  who  had  suffered  judgment  by 
default,  was  a  good  witness  to  prove  the  other  in  possession.  And  Lord 
Ellenborough  said :  '^  The  only  supposed  interest  imputable  to  the 
witness  was,  the  possibility  of  the  plaintiff 's  suing  the  present  defendant 
only  (for  mesne  profits,)  in  case  he  recovered  in  this  action.  This  was 
not  a  direct  interest ;  but  a  remote  and  only  possible  advantage  which 
the  witness  might  have,  and  which  could  not  render  him  incompetent." 
The  kind  of  interest  that  is  to  exclude  a  witness,  must  be  "  a  present, 
certain,  and  vested  interest,"  not  a  mere  uncertain  or  contingent  one: 
Starkie  on  Evidence,  105,  147.  Here,  the  defendant  Spall  was  rather 
interested  to  fix  a  liability  on  his  co-defendant.  Barber ;  for,  so  he  might 
get  rid  of  the  damages  against  himself,  there  being  no  contribution 
amongst  joint  tort-feasors,  (a)  In  ffawkswarth  v.  Showier^  12  M.  k 
W.  45,  Lord  Abinger,  C.  B.,  says :  "  I  agree  with  the  case  decided  by 
Lord  Kenyon, — founded  on  the  good  sense  and  principle  which  that 
learned  judge  possessed,  perhaps  more  than  all  his  predecessors, — that, 
•ftftdT  ^^®^®  *  party  had  •suffered  judgment  by  default  in  an  action 
-I  of  trover,  he  was  a  competent  witness  to  prove  that  the  other 
party  was  not  liable,  though  he  expressly  made  himself  liable  to  the 
whole,  for  he  was  not  a  party  to  the  issue,  or  upon  the  record.  Where 
a  defendant  has  ceased  to  be  a  party  to  the  record,  there  is  no  reason 
why  he  should  not  be  examined,  any  more  than  if  he  never  had  been 
a  party  to  it."  It  is  submitted  that  the  witness  was  clearly  admissible, 
for  the  purpose  for  which  it  was  proposed  to  call  him. 

GoLTMAN,  J.     I  am  of  opinion  that  the  learned  judge  was  right  in 

(a)  Contra,  3  Man.  Gr.  &  S.  509. 
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rejecting  the  eridence  of  Spall.  It  is  true  that  it  has  been  laid  down  in 
text  books,  upon  the  authority  of  Ward  v.  Haydon^  that  a  co-defendant 
in  an  action  of  tort,  who  has  suffered  judgment  to  go  by  default,  may  be 
called  as  a  witness  for  the  defendant  who  has  pleaded.  But  the  cases 
upon  this  point  are  by  no  means  uniform ;  for,  it  appears  that  Best, 
C.  J.,  in  Ma»h  v.  Smith,  entertained  a  different  opinion.  What  ulti- 
mately became  of  that  case,  we  are  not  informed ;  but  it  appears  from 
Roscoe  on  Evidence,  119,  that  BuRROUGH,  J.,  in  a  case  of  Webber  v. 
Budd,  (Exeter  summer  assizes,  1826,)  which  occurred  two  years  later, 
conceiving  the  opinion  of  Best,  C.  J.,  to  be  the  better  one,  "  refused  to 
admit  a  co-defendant  under  similar  circumstances  as  a  witness  for  a 
defendant  who  had  pleaded  to  an  action  for  an  assault,  proved  to  be  a 
joint  one ;  for,  he  was  interested  in  reducing  the  damages,  which  might 
be  wholly  levied  on  him."  It  is  probable  that  BuRROuaH,  Ji,  in  thus 
adhering  to  the  opinion  expressed  by  Best,  G.  J.,  in  Ma9h  v.  Smith,  in 
preference  to  the  positive  ruling  of  Lord  Kenyon,  in  Ward  v.  Haydon^ 
was  acting  upon  some  general  understanding  *of  the  judges,  p^^^r 
Upon  principle,  it  appears  to  me  that  Spall  was  not  an  admis-  '- 
sible  witness:  he  clearly  had  an  interest  in  diminishing  the  damages. 
There  was  nothing  to  show  that  Spall  was  called  for  anything  that  would 
not  affect  the  amount  of  damages.  My  brother  Byles  contended  that, 
assuming  the  plaintiff's  case  to  be  true,  Spall,  the  constable,  was  jus- 
tified in  apprehending  the  plaintiff  on  suspicion,  and  that  Barber  was 
also  justified  as  acting  in  his  aid.  Spall  was  evidently  interested  in 
making  out  a  case  of  suspicion  of  felony. 

The  other  point  was  disposed  of  in  the  course  of  the  argument.  The 
learned  judge  meant,  not  to  draw  any  such  distinction,  as  that  suggested, 
between  trover  and  trespass,  but  that,  if  there  were  reasonable  suspicion, 
Barber  might  justify.     I  think  this  rule  must  be  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  The  witness  proposed  to  be 
called,  was  a  co-defendant.  As  a  party  to  the  record,  apd  interested  in 
the  event  of  the  suit,  he  would  not  be  made  an  admissible  witness  by 
Lord  Denman's  act.  The  case  of  Worrall  v.  Jones,  7  Bingh.  895,  5 
M.  &  P.  241, — which  appears  to  have  overruled  Chapman  v.  ChraveB,  and 
that,  upon  deliberation,  — shows  that  his  testimony  was  not  admissible. 
In  order  to  ascertain  whether  the  witness  was  admissible  or  not,  the 
proper  principle  is,  to  inquire  in  what  relation  he  stood  to  the  party  on 
whose  behalf  he  was  called,  and  what  was  the  issue  upon  the  record. 
Trying  it  in  that  way,  it  is  clear  that  the  witness  had  a  direct  interest  in 
procuring  the  damages  against  Barber  to  be  assessed  at  the  smallest 
amount  possible,  because  they  could  not  be  assessed  at  a  larger  sum  as 
against  himself.  If  we  are  at  liberty  to  look  beyond  the  record,  it 
would  seem  that  Spall  was  called  to  prove,  not  that,  although  the  plain- 
tiff had  suffered  injury,  it  was  not  from  ♦the  act  of  the  defendant  p^..«,> 
Barber,  but  that  the  plaintiff  had  in  truth  sustained  no  injury  at   ^ 
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all,  because  the  goods  in  question  had  been  seized  upon  a  reasonable 
suspicion  of  felony,  and  consequently  that  the  damages  he  was  entitled 
to  as  against  himself,  should  be  merely  nominal.  The  direct  conse- 
quence of  his  testimony  would  be,  to  bring  the  suit  to  the  most  favourable 
termination  possible  for  both  defendants.  He  came  to  prove  something 
that  was  advantageous  to  himself,  and  therefore  had  a  strong  interest  in 
the  result.  Chapman  v.  Graves  being  overruled  by  Warrall  v.  Jones, 
and  the  authority  of  Ward  v.  Haydon  removed,  or,  at  least,  considerably 
shaken,  by  the  better  opinion  of  Best,  G.  J.,  in  Mash  v.  Smith,  and  the 
subsequent  ruling  of  Burrough,  J.,  in  Webber  v.  Budd, — it  seems  to 
me,  upon  principle  as  well  as  upon  authority,  that  the  evidence  of  this 
witness  was  properly  rejected. 

V.  Williams,  J.(a)  I  am  of  the  same  opinion.  Whatever  might  be 
the  professed  purpose  of  calling  him,  it  is  impossible  not  to  see  that 
Spall  was  inadmissible,  inasmuch  as  hia  evidence  must  have  tended  to 
influence  the  amount  of  the  damages.  I  should  be  sorry  to  add  to  the 
number  of  anomalous  cases  in  which  it  has  held,  that  a  witness  incom- 
petent for  one  purpose  may  be  competent  for  another. 

Rule  diseharged.(A) 

(a)  Cresswell,  J.,  had  gone  to  chambers. 

(b)  In  Hadrick  v.  Hetlop  ^  Raine,  Q.  B.,  T.  T.  1848,  17  Lftw  Journal,  N.  S.  313,  in  case 
for  a  malicious  prosecution  for  perjury,  the  defendant  Heslop  pleaded  not  guilty,  and  the  defend- 
ant Raine  suffered  judgment  by  default.  Wightmav,  J.,  at  the  Durham  summer  aasizes,  1847, 
held  that  Raine  was  a  competent  witness  for  the  plaintiffs  and  the  court  of  Q.  B.,  upon  a  review 
of  the  cases,  including  Thorpe  v.  Barber^  confirmed  the  ruling  of  the  learned  judge.  And  aee 
Walktr  V.  GUe9,  post,  T.  T.  1849. 


*687]  •ARMSTRONG  v.  CHRISTIANI.  Feb.  12. 

The  following  notice  was  sent  to  the  defendant,  the  drawer  of  a  bill  of  exchange : — 

"  5th  January,  1847.  I  am  the  holder  of  a  bill  drawn  by  you  on  L.  M.  Mendelssohn  for  9SL 
15«.,  which  became  due  yesterday,  the  4th  instant,  and  u  unpaid  ;  and  I  have  to  state, 
that  unless  the  same  is  paid  to  me  immediately,  I  shall  take  prooeedinge  against  yoa 
without  delay  for  the  amount." 

At  the  foot  was  added,  "  noting,  5«.'*  There  Was  no  signature  to  the  note  ;  bat  the  person 
who  delivered  it,  informed  the  defendant  from  whom  it  came  : — 

Htld,  that  this  notice  conveyed  sufficient  intimation  to  the  drawer  that  the  bill  had  been  pre- 
sented, and  dishonoured,  and  that  the  holder  looked  to  him  for  payment. 

Assumpsit,  on  a  bill  of  exchange  drawn  by  the  defendant  upon  one 
L.  M.  Mendelssohn,  for  987.  15^. 

The  only  material  issue  was  upon  the  fourth  plea,  which  stated  that 
the  defendant  had  not  had  due  notice  of  the  dishonour  of  the  bill  by  the 
acceptor. 

At  the  trial,  before  Coltman,  J.,  at  the  last  summer  assises  for  the 
county  of  Surrey,  it  was  proved  by  a  clerk  of  the  plaintiff,  that  he 
delivered  the  following  notice  to  the  defendant  on  the  day  of  which  it 
bears  date,  at  the  same  time  telling  him  from  whom  it  came.  By  some 
accident,  which  was  unexplained,  the  notice  was  not  signed. 
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"  20,  Lawrence  Lane,  5th  January,  1847. 
"  Sir, — I  am  the  holder  of  a  bill  drawn  by  you  on  L.  M.  Mendelssohn, 
for  98/.  15».,  which  became  due  yesterday,  the  4th  instant,  and  is  unpaid; 
&na  I  have  to  state,  that,  unless  the  same  is  paid  to  me  immediately,  I 
»hall  take  proceedings  against  you  without  delay  for  the  amount.  ^ 

^'  I  am,  sir, 

**  Yours  most  obediently. 
"Amount  of  bill,  £98  15  0 
"Noting      -      .  6  0 


£99    0  0" 

*This  notice  was  addressed  to  "  Mr.  John  Ghristiani,  Sherborne  rmooG 
Lane."  ^  ^^^ 

On  the  part  of  the  defendant,  it  was  objected  that  the  notice  of  dis- 
honour was  insufficient;  first,  because  it  was  not  signed;  secondly, 
because  it  did  not,  either  in  express  words,  or  by  necessary  implication, 
inform  the  party  to  whom  it  was  addressed,  that  the  bill  had  been  either 
accepted  by  the  drawee,  or  presented  to  him  for  payment. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff,  for  the 
amount  of  the  bill  and  interest ;  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  himself  on  the  fourth  issue,  if  the  court  should  be 
of  opinion  that  either  objection  was  well  founded. 

The  jury  having  accordingly  found  for  the  defendant, 

M.  Chambergy  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  fourth  issue,  pursuant  to  the  leave 
reserved.  He  cited  HaHley  v.  Casey  4  B.  &  C.  889,  6  D.  &  R.  505,  1 
C.  k.  P.  665,  Solarte  v.  Palmer,{a)  Phillips  v.  fl^owW,  8  C.  &  P.  865, 
Baulton  v.  Welchy  8  N.  C.  688,  4  Scott,  425,  and  Byles  on  Bills.(ft) 
[Maule,  J.,  referred  to  Hedger  v.  Steavenson,  2  M.  &  W.  799,  and  Mes^ 
senger  v.  Smthey,  1  M.  &  G.  76, 1  Scott,  N.  R.  180,  and  V.  Williams, 
J.,  to  Rowlands  v.  Springetty  14  M.  &  W.  7,  and  Bailey  v.  Porter^  14 
M.  k  W.  44.] 

Duncan  now  showed  cause.  The  absence  of  signature  to  the  notice 
was  amply  supplied  by  the  intimation  given  by  the  clerk,  at  the  time  he 
delivered  it  to  the  defendant,  *that  it  came  from  the  plaintiff,  r^gog 
There  is  nothing,  therefore,  in  that  objection. 

Then,  as  to  the  form  of  the  notice.  Though  not  quite  so  technical  as 
it  might  have  been,  it  contains  all  the  essentials  of  a  good  notice :  it 
properly  describes  the  bill ;  it  informs  the  drawer,  at  least  by  necessary 
implication,  that  it  has  been  dishonoured  by  the  acceptor ;  and  it  plainly 
intimates  that  the  party  to  whom  the  notice  is  addressed,  is  looked  to 
for  payment.     In  Hartley  v.  Case^  it  did  not  appear  from  the  notice, 

(a)  7  Bingh.  530, 5  M.  &  P.  475,  1  Tyrwh.  371, 1  C.  &  J.  417,— in  the  Exchequer  chamber  i 
1  Bingh.  194, 1  Scott,  1,— in  the  Honse  of  Lords. 
(h\  5th  edit.  203,  n. 
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that  the  hill  had  hecn  dishonoured ;  in  Solarte  y.  Palmer^  that  it  had 
ever  heen  presented  for  payment.  In  Boulton  v.  Welchy  there  was  no 
allegation  either  of  presentment  or  dishonour ;  the  words  used  heing — 
"  is  returned  to  me  unpaid^'*  which  the  court  held  to  he  consistent  with 
the  absence  of  a  presentment.  [Maule,  J.  But  for  the  "Noting,  5«.," 
that  case  would  have  been  a  distinct  authority  against  you.]  In  Ghrugeon 
V.  Smith,  2  N.  &  P.  808,  6  Ad.  &  E.  499,  the  notice  was— "Your  bill 
drawn  on  T.  T.,  and  accepted  by  him,  is  this  ixjretumedy  with  eharge^^ 
to  which  we  request  your  immediate  attention:*'  and  it  was  held  to  be 
sufficient.  The  following  was  also  held  sufficient  in  Hedger  y.  Steaven^an 
— "  I  am  desired  by  Mr.  H.  to  give  you  notice  that  a  promissory  note, 
dated  August  the  11th,  1885,  made  by  S.  T.,  for  99Z.  18«.,  payable  to 
your  order,  two  months  after  date  thereof,  became  due  yesterday,  and 
has  been  returned  unpaid.  I  have  to  request  you  will  please  remit  the 
amount  thereof,  with  1«.  6d.  noting,  free  of  postage,  by  return  of  post" 
— being  precisely  the  same  as  the  words  of  the  notice  in  Boulton  v. 
Welch,  with  the  addition  of  the  notarial  charge.  The  true  rule  seems 
to  be  that  laid  down  by  Parke,  B.,  in  Hedger  v.  Steavenson,  where  that 
learned  judge  says:  "The  law  upon  this  point  is  established  by  the 
*aQ(V\  ^®^^^^^^  ^^  Solarte  v.  ^Palmer,  which  confirmed  that  of  Hartley 
^  V.  Ca%e,  against  the  previous  opinion  of  the  profession.  It  is 
certain,  that,  after  the  case  of  Tividal  v.  Brown,  1  T.  R.  167,  there  was 
an  impression  that  it  was  sufficient  if  the  notice  conveyed  an  intimation 
that  the  party  to  whom  it  was  given,  was  looked  to  for  payment  of  the 
bill  or  note.  Hartley  v.  Ca%e  first  made  an  alteration  in  the  law,  and 
decided  that  the  view  so  taken,  was  not  correct.  The  rule  there  laid 
down  by  Lord  Tenterden,  was,  that,  though  no  precise  form  of  words 
was  necessary  to  be  used  in  giving  notice  of  dishonour,  yet  the  language 
employed  must  be  such  as  to  convey  notice  to  the  party  what  the  bill  is, 
and  that  payment  of  it  has  been  refused  by  the  acceptor.  Upon  the 
authority  of  that  case,  the  court  of  Exchequer  Chamber  and  the  House 
of  Lords  decided  Solarte  v.  Palmer,  and  held  the  notice  there  used, 
insufficient.  By  that  decision  we  are  bound ;  though  I  am  not  prepared 
to  say  that  I  am  bound  by  all  the  reasoning  or  language  of  the  learned 
judges  in  giving  their  opinion,  and  therefore  should  myself  doubt 
whether  we  could  go  so  far  as  to  say  that  it  ought  to  appear  upon  the 
face  of  the  instrument,  ^  by  express  terms,  or  necessary  implication,  that 
the  bill  was  presented  and  dishonoured  :*  it  seems  to  me  enough  if  it 
appear  by  reasonable  intendment,  and  would  be  inferred  by  any  man  of 
business,  that  the  bill  has  been  presented  to  the  acceptor,  and  not  paid 
by  him.  However,  supposing  that  we  are  bound  by  the  precise  expres- 
sion of  TiNDAL,  G.  J.,  in  delivering  judgment  in  the  Exchequer  Chamber, 
we  ought  not  to  put  a  strict  construction  on  the  term  '  necessary  implica- 
tion : '  for,  were  we  to  do  so,  it  would  be  difficult  for  any  mercantile  man 
to  c-onduct  busipeaA  without  the  constant  aid  of  a  solicitor.  We  must  not  pat 
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such  a  meaning  on  that  expression,  as  to  say  that  the  langnnge  *of  r-^nq-, 
the  instrument  must  be  so  precise  as  to  exclude  the  possibility  of  ^ 
any  other  inference  than  that  the  bill  had  been  so  presented,  and 
returned  unpaid.  On  the  subject  of  the  term  *  necessary  implication,' 
Lord  Eldon  says: — 'Necessary  implication  means,  not  natural  necessity, 
but  so  strong  a  probability,  that  an  intention  contrary  to  that  which  is 
imputed,  cannot  be  supposed:'  Wilkinson  v.  Adam,  1  Ves.  &  Bea.  4G6. 
If  we  adopt  such  a  rule  of  construction  in  the  present  case,  could  any 
doubt  be  entertained  by  any  mercantile  man  who  received  this  notice^ 
that  the  note  had  been  presented  to  the  maker  when  due,  and  was  not 
honoured?  Look  at  the  language  of  the  notice — 'I  am  desired  to  give 
you  notice  that  a  promissory  note,  made  by  Samuel  Thompson,  for  99L 
18s.j  payable  to  your  order,  became  due  yesterday,  and  has  been 
returned  unpaid.  I  have  to  request  you  will  remit  the  amount  thereof, 
with  Is.  6d.  noting.*  It  states  the  time  when  the  note  bec»me  due,  and 
that  it  had  been  returned  unpaid.  Can  any  one  doubt  the  use  of  the 
term,  ^returned  unpaid?*  The  word  'returned,*  is  almost  a  technical 
term  in  matters  of  this  nature,  and  means  that  the  bill  has  come  to 
maturity,  has  been  presented,  and  has  not  been  paid.  Upon  reading 
this  notice,  I  should  say  that  it  appears  from  it,  by  necessary  implication 
(in  the  meaning  I  attach  to  the  term),  that  the  note  has  been  duly  pre- 
sentedf  and*  dishonoured.  This  is  the  opinion  which  I  should  have 
formed  previously  to  the  case  of  Botiltan  v.  Welch ;  and  we  are  not 
called  upon  to  overrule  that  case,  without  some  authority  to  the  con- 
trary. The  notice  in  Grugeon  v.  Smith  waa  in  the  same  terms  as  the 
present;  and,  as  we  must  determine  to  which  of  the  two  cases  we  will 
subscribe,  I  must  say  I  think  that  the  one  in  the  Common  Pleas  was  not 
rightly  determined.  There  is,  indeed,  one  circumstance  mentioned 
*in  this  notice  of  dishonour  which  does  not  appear  in  the  notice  T-*a(io 
in  Batdton  v.  Welch,  viz.  that  the  bill  had  been  noted :  that  con-  *•  '  ** 
stitutes  a  distinction  between  the  two  cases ;  but  I  disclaim  to  go  on  that 
distinction.  In  Solarte  v.  Palmer,  it  was  contended  that  there  was  no 
intimation  that  the  bill  had  been  presented  for  payment,  or  that  it  was 
unpaid,  or  even  that  it  was  due ;  and  the  argument  for  the  sufficiency 
of  the  notice  rested  on  the  authority  of  Tindal  v.  Brown — on  its  con- 
taining sufficient  information  that  the  party  was  held  liable  to  the  holder. 
In  the  present  case,  I  think  no  mercantile  man,  upon  reading  the  notice, 
could  possibly  misunderstand  its  meaning ;  and  therefore  on  that  gyound 
I  think  the  rule  to  enter  a  verdict  for  the  defendant  ought  to  be  dis- 
charged." And  Alderson,  B.,  says :  "I  agree  with  my  brother  Parke, 
that  we  are  not  bound  by  the  strict  words  of  the  judges,  if  the  term 
'  necessary  implication  '  is  used  by  them  in  a  strict  sense.  It  must  have 
that  reasonable  construction  which  is  given  in  the  judgment  of  Lord 
Eldon,  cited  by  my  brother  Parke.  In  that  view  of  the  case,  the 
requisites  are  fully  satisfied  by  the  terms  of  this  notice :  the  presentment 
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and  dishonour  are  necessarily  to  be  inferred  from  the  words  here  used.'* 
In  Shelton  v.  Braithwaite^  7  M.  &  W.  436,  a  bill  of  exchange  having 
been  drawn  upon  A.  B.,  was  accepted  by  him,  and  was  afterwards 
indorsed  by  the  drawer  to  the  plaintiffs,  who  indorsed  it  to  The  Birming- 
ham-and-Midland-Counties  Bank,  who  indorsed  it  to  one  W.  The  bill 
ha\dng  been  dishonoured  when  due,  W.  gave  notice  of  it  to  the  bank, 
who  gave  notice  to  the  plaintiffs,  one  of  whom  wrote  the  following  lett^ 
to  the  drawer :  "  To  my  surprise,  I  have  received  an  intimation  from 
The  Birmingham-and-Midland-Gounties  Bank,  that  your  draft  on  A. 
B.  is  dishonoured;  and  I  have  requested  them  to  proceed  on  the 
•^Q^n   *^^™^  -"  ^^^  ^^  ^^  held,' that,  if  there  was  more  than  one  bill  to 

J  which  the  letter  could  apply,  it  lay  upon  the  defendant  to  prove 
that  fact,  in  order  to  show  its  uncertainty ;  and  that  the  letter  was  a 
sufficient  notice  of  dishonour.  '^  The  word  dishonour j"  said  Parke,  B., 
'^  is  a  technical  word,  which  intimartes  that  the  bill  has  been  presented, 
and  refused  payment."  And  in  Rowlands  v.  Springetty  a  bill  of  exchange 
having  been  dishonoured,  notice  was  given  by  the  holder  to  the  first 
indorser,  who  in  due  time  left  at  the  residence  of  the  drawer  his  own 
card  and  address,  on  the  back  of  which  was  written, — "Bill  for  30?., 
drawn  by  S.  on  W.,  dishonoured^  lies  due  as  on  the  other  side."^  The 
bill  was  not  lying  there,  but  at  the  residence  of  the  holder,  who  had 
other  bill  transactions  with  the  drawer:  and  the  notice  was  held 
sufficient ;  Parke,  B.,  saying, — "  The  bill  is  amply  described,  and  it  is 
stated  that  it  is  dishonoured ;  and  I  do  not  think  that  the  inaccuracy  in 
the  description  of  the  place  where  it  is  lying,  makes  any  difference."  So, 
in  Bailey  v.  Porter ^  a  letter  informing  the  drawer  that  "J.  C.'s  accept- 
ance, due  this  day,  is  unpaid,'*  and  requesting  his  immediate  attention 
to  it,  was  held  to  be  a  sufficient  notice  of  dishonour.  However  closely 
some  of  the  cases  seem  to  trench  on  the  principle  laid  down  in  Hartley 
V.  Case  and  Solarte  v.  Palmer,  the  intimation  here  that  the  bill  is  unpaid, 
and  that  the  party  addressed  is  required  to  pay  the  same,  with  a  charge 
for  noting,  abundantly  informs  him  that  it  has  been  refused  payment  bj 
the  acceptor. 

Montagu  Chambers,  in  support  of  the  rule.  The  notice  in  question 
does  not  sufficiently  describe  the  bill ;  nor  does  it  state  that  it  was 
accepted,  or  that  the  defendant  was  at  all  liable  to  be  called  upon  for 
payment  of  it, — all  of  which  was  considered  by  Abbott,  C.  J.,  in  Hart- 
*r041   ^^y  ^'  ^^^'  ^^  ^^  essential.     But  the  more  important  *objection 

^  to  the  notice,  is,  that  it  is  quite  consistent  with  what  appears  in 
the  body  of  it,  that  there  never  was  any  presentment  of  the  bill  for  pay- 
ment to  the  acceptor,  or  any  refusal  by  him  to  pay  it.  In  Boulton  v. 
Welch,  the  notice  was  as  follows:  **The  promissory  note  for  200/.,  drawn 
by  H.  H.,  dated  the  18th  of  July  last,  payable  three  months  after  date, 
and  indorsed  by  you,  became  due  yesterday,  and  is  returned  to  me 
unpaid:  I,  therefore,  request  you  will  let  me  have  the  amount  forthwith:'* 
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ftnd  it  was  hold  not  to  be  a  sufficient  notice  of  dishonour,  inapmnch  as  it 
conveyed  no  intimation  that  the  note  had  been  duly  presented,  and  dis- 
honoured. That  decision  is  strictly  in  accordance  with  the  rule  laid 
down  in  Solarte  v.  Palmer^  which  is,  that  the  notice  must  inform  the 
party  to  whom  it  is  addressed,  either  in  express  words,  or  by  necessary, 
or  as  Parke,  B.,  says,  in  Sedger  v.  Steavensony  by  fair  and  reasonable 
implication,  that  the  bill  has  been  dishonoured,  and  that  the  holder  looks 
to  him  for  payment.  The  words  ^^  returned  unpaid,  with  1«.  6d.  noting," 
in  Hedger  v.  SteaveMon^  and  ^^retumed,  with  ehargeiy*  in  Orugeon  v. 
Smith,  were  held  to  be  tantamount  to  a  statement  that  the  bill  was  dis- 
honoured.  [Mauls,  J.  ^'Returned  unpaid,"  does  not  by  any  means 
import  that  the  bill  has  been  presented  to  the  acceptor:  but  the  addition 
of  notarial  charges  helps  it  out.]  The  words  here  are,  not  ^'  returned 
unpaid,*'  but  '^ti  unpaid.'*  In  Phillips  v.  0-ould,  a  letter  stating  that 
a  bill  of  exchange  (describing  it)  '^lies  at  my  office  due  and  unpaid,"  was 
held  not  to  be  a  good  notice  of  dishonour.  [Gresswbll,  J.  We  are 
all  of  opinion  that  the  ^'noting  o«.,"  which  appears  at  the  bottom  of 
this  notice,  forms  a  part  of  it;  and  therefore  that  you  need  not  refer  to 
cnses  where  that  circumstance  is  wanting.]  It  will  be  going  much  further 
than  any  case  has  yet  gone,  to  hold  that  the  mere  mention  of  notarial 
charges,  will  eke  out  a  confessedly  bad  notice  of  dishonour. 


*Coltman,  J.     I  am  unable  to  distinguish  the  present  case 
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from  Hedger  v.  Steavenson  and  Ghrugeon  v.  Smith,  construing 
the  effective  part  of  the  notice  to  be  the  reference  to  notarial  charges, — 
which  of  necessity  implies  that  there  has  been  a  due  presentment  of  the 
bill  to  the  acceptor,  and  a  refusal  to  pay. 

Maulk,  J.  I  also  think  that  the  notice  in  this  case  was  sufficient. 
Chrugeon  v.  Smith  and  Hedger  v.  Steavenson  were  both  cases  in  which 
the  notice  contained  an  intimation  that  charges  had  been  incurred  for 
noting.  By  reasonable  intendment  amongst  mercantile  men,  a  charge 
for  noting,  necessarily  imports  that  the  bill  has  been  duly  presented  for 
payment,  and  has  been  dishonoured.  These  notices  are  not  to  be  scru- 
tinised with  all  the  nicety  of  special  demurrers.  Parke,  B.,  it  is  true, 
disclaims  to  found  himself  upon  the  notarial  charges ;  preferring  to  over- 
rule by  a  mere  dictum,  a  recent  solemn  decision  of  a  court  of  co-ordinate 
jurisdiction.  It  is  impossible,  however,  to  account  for  the  judgment  of 
my  brother  Patteson,  in  Grugeon  v.  Smith,  without  assuming  that  he 
gave  effect  to  the  word  ^^  charges,"  as  we  are  now  doing. 

Gresswell,  J.  I  also  think  the  case  is  quite  free  from  doubt.  A 
person  who  deals  with  bills  of  exchange,  must  understand  the  meaning 
of  '^noting,"  as  well  as  '' presentment."  This  notice  must  necessarily 
have  conveyed  to  the  defendant,  that  the  bill  had  been  presented  to  the 
acceptor  for  payment,  that  it  had  been  dishonoured,  and  that  therefore 
he  was  looked  to  for  the  amount. 

V.  Williams,  J.,  concurred.  Rule  discharged. 

VOL.  V. — 65  2  0 
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In  an  action  by  the  acceptor  against  the  drawer  of  an  accommodation  bill,  on  his  implied  ooo* 
tract  of  indemnity,  the  plaintiff, — in  order  to  prove  that  a  former  bill,  in  renewal  of  which  the 
bill  in  respect  of  which  the  action  was  brought,  was  given,  had  been  made  payable  at  a  par- 
ticular place, — called  a  banker's  clerk,  who,  wtthoot  producing  the  bank-book,  stated  that 
he  had  ascertained  the  fact  from  an  entry  therein  in  his  own  handwriting,  but  that,  independ- 
ently of  that  entry,  he  had  no  recollection  whatever  of  the  fact : — Held,  that  this  was  not 
evidence  of  such  fact. 

Held,  also,  that  the  plaintiff  was  not  entitled  to  recover  costs  iocnrred  in  defending  so  actioa 
brought  against  himself  cpon  the  bill. 

This  was  an  action  by  the  acceptor  against  the  drawer  of  an  accom- 
modation acceptance,  upon  his  implied  indemnity.  The  plaintiff  sought 
to  recover  49/.  lO^.,  the  amount  of  the  bill,  and  26/.  5«.,  the  costs 
incurred  by  him  in  defending  an  action  brought  against  him  by  the 
holder. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  spring  assizes  for 
the  county  of  Denbigh.  It  appeared  that  the  bill  in  question  had  been 
given  in  renewal  of  a  former  acceptance  for  the  same  amount, — which 
the  defendant  had  had  notice  to  produce.  The  original  bill  was  not 
produced :  and,  in  order  to  trace  it  to  the  defendant's  possession,  a  clerk 
of  a  bank  at  Mold  was  called  for  the  purpose  of  proving  that  the  bill 
was  made  payable  at  that  place,  that  an  unsuccessful  search  had  been 
made  for  it  there,  and  that,  according  to  the  course  of  business  at  the 
bank,  it  must  have  been  redelivered  to  the  defendant.  The  bank-book 
was  not  produced ;  but  the  witness  stated  that  he  had  on  the  preceding 
day  looked  at  an  entry  therein,  in  his  own  handwriting,  which  described 
the  bill  as  payable  at  Mold.  He,  however,  admitted  that  he  had  no 
recollection  whatever  of  the  bill,  or  of  its  contents,  but  what  he  derived 
from  the  entry. 

On  the  part  of  the  defendant,  it  was  objected  that  this  evidence  was 
"^6971  ^^^  admissible,  inasmuch  as  it  was  giving  *by  parol  the  contents 
of  the  book,  which  itself  ought  to  have  been  produced. 

The  learned  judge  admitted  the  evidence. 

It  was  further  objected,  that,  at  all  events,  the  plaintiff  had  no  right 
to  cast  upon  the  defendant  the  costs  of  the  unsuccessful  and  improper 
defence  to  the  former  action. 

A  verdict  was  found  for  the  plaintiff  for  the  full  amount  claimed — 792. 
15s. ;  leave  being  reserved  to  the  defendant  to  move  to  reduce  the  da- 
mages to  49/.  10«.,  if  the  court  should  be  of  opinion  that  the  plaintiff  was 
(not  entitled  to  recover  the  costs  of  defending  the  action  against  himself. 

Townsendj  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  the  improper  reception  of  evidence,  or  to  reduce  the  da- 
mages pursuant  to  the  leave  reserved.  He  referred  to  Doe  d.  Church  t. 
PerkinSy  8  T.  R.  749,  Kensdngton  v.  IngliSj  8  East,  289,  and  Burton  v. 
Plummer,  2  Ad.  &  E.  841,  4  N.  &  M.  815,  1  Stark.  Ev,  171,  upon  the 
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first  point;  and,  upon  the  second,  to  Knight'y.  EugheSj  M.  k  M.  247, 
and  Roach  v.  Ttiomp^ofij  M.  k  M.  487. 

Wehby  now  showed  cause.  It  may  be  conceded,  that,  if  the  bank 
clerk  had  been  called  for  the  mere  purpose  of  proving  the  contents  of  an 
entry  in  the  bank  books, — they  not  being  in  the  same  situation  as  the 
books  of  the  Bank  of  England,  of  which,  for  the  sake  of  public  conve- 
nience, secondary  evidence  is  allowed  to  be  given, — ^his  testimony  ought 
not  to  have  been  received.  But,  here,  the  witness  was  not  wanted  to 
prove  the  terms  of  the  entry,  but  merely  the  fact  that  the  former  bill 
had  been  payable  at  Mold,  for  the  purpose  of  laying  a  foundation  for  his 
statement  of  the  practice  of  the  bank.  '^'[Cresswell,  J.  What  r^goo 
was  that  but  proving  the  contents  of  the  book  ?  How  could  you  ^ 
tell  that  the  bill  in  respect  of  which  the  action  was  brought,  was  a  renewal 
of  the  former  bill,  unless  you  had  the  entry  before  you  ?]  All  that  was  ne* 
cessary,  was,  proof  of  the  fact  that  the  former  bill  was  payable  at  Mold. 
[Maule,  J.  In  most  cases,  all  that  is  wanted  for  the  purpose  of  the  cause, 
is  the  substance  of  the  entry.  If  that  can  be  shown  by  parol,  the  rule  will, 
in  effect,  be  got  rid  of.]  It  was  for  the  judge  to  say  whether  a  foundation 
had  been  laid  for  the  admission  of  secondary  evidence:  its  value,  when 
admitted,  was  a  question  for  the  jury.  In  Ken%ington  v.  IngliSj  where 
a  license  to  trade  with  an  enemy,  granted  abroad,  had  been  returned, 
after  being  used,  to  the  secretary  of  the  governor  by  whom  it  was  issued, 
who  had,  as  he  believed,  thrown  it  aside  amongst  the  waste  papers  of  his 
oflSce,  and  did  not  know  what  was  become  of  it,  having  afterwards  searched 
for,  but  not  recollecting  the  finding  it,  and  thinking  that  he  had*  not 
found  it, — this  was  held  to  be  reasonable  evidence  of  the  loss  of  the 
license,  so  as  to  let  in  parol  evidence  of  its  contents;  the  paper  not  being 
considered  as  of  any  further  use  at  the  time,  and  the  witness's  attention 
not  having  been  called  particularly  to  the  circumstances:  and  the  wit- 
ness was  permitted  to  speak  to  the  contents  of  the  license  from  memory, 
though  he  had  made  an  entry  of  it  in  his  memorandum  book,  for  the  pri- 
vate information  of  himself  and  the  governor,  which  book  was  not  pro- 
duced; he  having  given  it  to  the  governor,  who  had  gone  abroad  without 
returning  it  to  him ;  for,  such  book,  if  in  court,  would  not  have  been  evi- 
dence per  SBy  but  could  on!y  have  been  used  by  the  witness  to  refresh  his 
memory.  [Cresswell,  J.  What  was  wanted  there,  was,  not  the  contents 
of  the  entry,  but  of  the  license.  The  book  was  only  one  species  of 
secondary  evidence  of  that.]  The  question  here  is,  whether,  upon 
♦the  whole,  there  was  not  reasonable  evidence  for  the  jury,  that  p^/^QQ 
the  original  bill  was  payable  at  Mold,  apart  from  the  evidence  *- 
supposed  to  have  been  illegitimately  received.  The  cases  of  Knight  v. 
Hughe$,  M.  ^  M.  247,  Oillett  v.  Rippon,  M.  k  M.  406,  and  Roach  v. 
Thompson^  M.  &  M.  487,  seem  to  show  that  a  person  indemnified  cannot 
charge  the  party  indemnifying,  with  the  costs  of  defending  an  action 
for  a  debt  clearly   due,   unless  authorised  by  him  to  defend.     Those 
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cases  were  cited  in  Smith  v.  Comptan^  3  B.  &  Ad.  407.  There,  the 
defendant  conveyed  premises  to  the  plaintiff,  and  covenanted  for  good 
title :  an  action  of  formedon  was  afterwards  brought  against  the  plain* 
tiffs  by  a  party  having  better  title,  and  the  plaintiff  compromised  it  for 
550Z. ;  and  it  was  held  that  the  plaintiff,  in  an  action  for  the  breach  of 
covenant,  might  recover  the  whole  sum  so  paid,  and  his  costs  as  between 
attorney  and  client  in  the  compromised  suit,  though  he  had  given  no 
notice  of  that  suit  to  the  defendant ;  for,  that  in  an  action  upon  a 
general  guarantee,  the  only  effect  of  such  want  of  notice  to  the  indem- 
nifying party,  is,  to  let  in  proof  on  his  part  that  the  compromise  was 
improvidently  made,  and  it  lies  on  him  to  establish  that  fact.  [Cress- 
well,  J.  The  plaintiff  there  had  been  deluded  by  the  misrepresen- 
tation of  the  defendant's  title.  That  is  very  different  from  an  ordinary 
case  of  indemnity.]  In  Jone9  v.  Williams^  7  M.  &  W.  493,  a  decla- 
ration in  assumpsit  stated,  that,  in  consideration  that  R.  J.,  in  his  life- 
time (of  whom  the  plaintiff  was  aHministratrix,)  would  execute  a  bond  to 
W.  J.,  in  the  penal  sum  of  600/.,  the  defendant  undertook  that  he  would 
save  harmless  an4  indemnify  R.  J.,  his  executors  and  administrators, 
from  any  loss  or  damage  by  reason  of  his  executing  the  bond:  the 
♦7001  *declaration  then  averred  the  execution  of  the  bond  by  R.  J.,  his 
^  death,  and  the  grant  of  administration  to  tlie  plaintiff,  and  that  the 
plaintiff,  as  administratrix,  became  liable  to  pay  and  satisfy  the  bond  of 
W.  J.,  of  which  the  defendant  had  notice ;  but  that  the  defendant  did  not 
indemnify  the  plaintiff,  as  such  administratrix,  from  loss  or  damage  by 
reason  of  the  execution  of  the  bond ;  by  means  whereof  the  plaintiff,  as 
administratrix,  was  called  upon  and  forced  and  obliged  to  pay,  and  did 
pay,  to  W.  J.,  the  sum  of  310/.  secured  by  the  bond,  and  a  further  sum  for 
the  costs  of  an  action  against  him^  &c.  The  defendant  pleaded,  that  the 
plaintiff,  as  administratrix,  was  not  called  upon,  or  forced,  or  obliged,  to 
pay,  nor  did  she  pay,  to  W.  J.,  the  moneys  in  the  declaration  men- 
tioned, nor  was  she  damnified  as  therein  mentioned,  in  manner  and  form, 
&c.  The  bond,  when  produced  at  the  trial,  appeared  to  be  subject  to  a 
condition  for  re-payment  of  the  sum  secured,  with  interest,  ^^  at  or  before 
the  expiration  of  six  months'  notice  to  be  given  to  pay  the  same :"  and 
there  was  no  proof  of  such  notice  having  bran  given.  It  appeared, 
however,  that  the  defendant  had  notice  of  the  action  being  commenced 
against  the  plaintiff  on  the  bond  (which  was  stayed  by  a  judge's  oi\ler, 
on  payment  of  debt  and  costs),  and  did  not  come  in  to  defend  it.  And 
it  was  held,  that  this  was  sufficient  to  entitle  the  plaintiff  to  recover  on 
the  above  issue.  [Maule,  J.  The  costs  in  this  oase  are  quite  different 
from  the  costs  there.]  At  all  events,  the  plaintiff  is  entitled  to  the  costs 
of  the  writ,  as  Lord  Tenterden  held,  in  GUlett  v.  Bipphn.  [Maulb, 
J.  If  you  would,  under  any  circumstances,  be  entitled  to  the  costs  of 
the  writ,  I  think  you  are  not  so  entitled  where  you  have  defended  the 
action.] 
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Tatviisend^  in  support  of  the  rule.  The  evidence  of  the  bank  clerk 
was  reluctantly  admitted,  and,  it  is  ^submitted,  improperly,  p^-^- 
It  was  essential  for  the  plaintiff  to  prove  that  the  first  bill  was  ^ 
payable  at  Mold.  The  clerk  could  not  state  that  fact  without  the  book. 
Independently  of  the  entry  in  the  book,  his  memory  was  a  perfect  blank. 
The  court  cannot,  without  overruling  Doe  d.,  Church  v.  Perkins^  hold 
his  evidence  admissible.  In  that  case,  it  was  distinctly  laid  down,  that, 
although  a  witness  may  refresh  his  memory  by  anif  book  or  paper,,  if  he 
can  afterwards  swear  to '  the  fact  from  his  own  recollection ;  yet,  if  he 
cannot  swear  to  the  fact  from  recollection,  any  further  than  as  finding  it 
entered  in  a  book  or  paper,  the  original  book  or  paper  must  be  pro- 
duced. That  case  proceeded  upon  the  authority  of  a  case  of  Tanner  v. 
Taylor^  (Hereford  spring  assizes,  1756,)  which  Buller,  J.,  read  from  a  MS. 
note  as  follows : — "  In  an  action  for  goods  sold,  the  witness  who  proved  (a) 
the  delivery,  took  it  from  an  account  which  he  had  in  his  hand,  being 
a  copy,  as  he  said,  of  the  day  book,  which  he  had  left  at  home :  and,  it 
being  objected  that  the  original  ought  to  have  been  produced,  Mr.  Baron 
Leogb  said  that,  if  he  could  swear  positively  to  the  delivery  from  recol- 
lection, and  the  paper  was  only  to  refresh  his  memory,  he  might  make 
use  of  it ;  but,  if  he  could  not,  from  recollection,  swear  to  the  delivery, 
any  further  than  as  finding  them  entered  in  his  book,  then  the  original 
should  have  been  produced:  and,  the  witness  saying  he  could  not 
swear  from  recollection,  the  plaintiff  was  nonsuited."  The  court  will 
not  inquire  into  the  greater  or  less  importance  of  a  piece  of  evidence 
that  has  been  improperly  received. 

CoLTMAN,  J.  It  appears  to  me  that  the  evidence  in  question  ought 
not  to  have  been  admitted.  The  entry  in  the  book  was  sought  to  be 
made  use  of,  not  merely  *to  satisfy  me  that  the  bill  was  payable  p^-^^^ 
at  Mold, — ^for  the  purpose  of  letting  in  the  evidence  of  the  course  ^ 
of  business  at  the  bank  there,  but  its  contents  also  went  to  the  jury. 
IPoe  d.  Church  v.  Perkins  is  an  authority  to  show  that  it  was  not 
admissible. 

Maule,  J.  I  am  of  the  same  opinion.  Many  diflScult  questions  may 
arise  upon  this  subject.  Here,  however,  the  evidence  that  went  to  the  jury 
apon  a  matter  of  fact,  was,  that  of  a  witness  who  professed  to  have  no 
recollection  whatever  of  the  bill,  but  for  the  entry  in  the  book.  Doe  d. 
Church  V.  Perkins  was  decided  after  considerable  argument:  it  has 
often  been  acted  upon,  and,  I  believe,  never  questioned. 

As  to  the  costs,  it  is  quite  clear  that  the  plaintiff  was  not  entitled  to 
them.     The  rest  of  the  court  concurring, 

Rule  absolute  for  a  new  trial 

(a)  i.  e.  was  called  to  prove. 
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EYRE  V.  SCOVELL  and  Others.    Feb.  8. 

In  trover,  the  defendant  pleoded  that  A.,  being  lawfully  possessed,  lost  the  goods,  which  came 
into  the  hands  of  B.,  and  the  defendants,  as  scrvanis  of  A.,  took  them  from  B. 

Hddj  that,  under  a  replication  de  injuria,  the  plaintiff  might  set  up  a  conveyance  from  A.  to 
the  parties  under  whom  he  claimed. 

Trover,  for  two  hundred  pockets  of  hops.  The  defendants  pleaded 
twelve  pleas,  of  which  those  material  to  be  considered,  are,  the  second, 
the  fifth,  and  the  tenth. 

The  second  plea  stated  that  the  plaintiff  was  not,  at  the  said  time 
when,  &c.,  in  the  declaration  mentioned,  possessed,  as  of  his  own  pro- 
perty, of  the  goods  and  chattels  in  the  declaration  mentioned,  or  of  any 
*^(\^'\  ^^  ^^^^^^  *<^f  them,  or  of  any  part  thereof,  in  manner  and  form 
^  as  in  the  declaration  alleged. 

Fifth  plea, — as  to  parcel  of  the  goods  in  the  declaration  mentioned, 
to  wit,  as  to  forty  of  the  said  pockets  of  hops, — that,  before,  and  thence 
until,  the  plaintiff  became  possessed  of  the  said  last-mentioned  goods, 
and  until  and  at  the  time  of  such  sale  thereof  to  him  as  thereinafter 
mentioned,  certain  persons  carrying  on  trade  under  the  name,  style,  and 
firm  of  Mayor  &  Co.,  were  possessed  of  the  same  as  of  their  own  pro- 
perty, and  being  so  possessed,  &c.,  afterwards,  and  before  the  plaintiff 
became  possessed  thereof,  to  wit,  on  the  6th  of  January,  1847,  casually 
lost  the  same  out  of  their  possession,  and  immediately  thereupon,  and 
before  the  plaintiff  first  became  possessed  thereof,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  same  came,  by  finding,  into  the  possession  of 
one  Thomas  Eyre,  who  immediately  thereupon,  and  just  before  the  same 
time  when,  &c.,  in  the  declaration  mentioned,  sold  and  delivered  the  same 
to  the  plaintiff,  who  thereupon  became  and  was  thereof  possessed,  as  in 
the  declaration  alleged ;  and  that  thereupon,  immediately,  and  at  the 
said  time  when,  &c.,  the  defendants  as  the  servants,  and  at  the  command 
of  the  said  Mayor  k  Co.,  seized  and  took  the  said  goods  out  of  the  pos- 
session of  the  plaintiff,  and  retook  possession  thereof,  to  and  for  the  use 
of  the  said  Mayor  &  Co.,  and  with  the  intent  to  deprive  and  divest  the 
plaintiff  of  the  property  therein,  and  to  revest  the  same  in  the  said 
Mayor  k  Co.,  as  they,  the  defendants,  then  did,  and  as  they  lawfully 
might  for  the  cause  aforesaid,' — which  was  the  said  conversion  in  the 
declaration  mentioned,  so  far  as  the  same  related  to  the  said  parcel  of 
goods  in  the  introductory  part  of  that  plea  mentioned. 

Tenth  plea, — as  to  parcel  of  the  said  goods  in  the  declaration  men- 
*7041  ^^^^^^'  *^  ^^*»  ^®  ^^  ^^^  ®*^^  forty  *pockets, — that,  before  the 
plaintiff  was  possessed  thereof,  certain  persons  carrying  on  busi- 
ness under  the  name,  style,  and  firm  of  Mayor  k  Co.,  were  possessed 
thereof  as  of  their  own  property,  and,  being  so  possessed,  afterwards, 
to  wit,  on  the  5th  of  January,  1847,  casually  lost  the  same  out  of  their 
possession,  and  the  same  thereupon  came,  by  finding,  to  the  possession 
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of  one  Samael  Bradley,  who  thereupon  immediately  lost  possession  of 
the  same,  and  the  same  came,  by  finding,  to  the  possession  of  one 
Thomas  Eyre,  who  thereupon  immediately,  and  just  before  the  said  time 
when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  sold  and  delivered 
the  same  to  the  plaintiff,  who  thereupon  and  thereby  became  and  was 
possessed  thereof,  whereupon  immediately,  and  at  the  said  time  when,  &c., 
in  the  declaration  mentioned,  the  defendants,  as  the  servants,  and  at  the 
command,  of  the  said  Mayor  &  Co.,  seized  and  took  the  said  goods  out 
of  the  possession  of  the  plaintiff,  and  retook  possession  of  the  same  on 
behalf  and  to  the  use  of  the  said  Mayor  &  Co.,  with  intent  to  divest  and 
deprive  the  plaintiff  of  all  property  or  possession  thereof  and  therein, 
and  revest  the  same  in  the  said  Mayor  k  Co.,  as  they,  the  defendants, 
then  did,  and  as  they  lawfully  might  for  the  cause  aforesaid, — which 
was  the  said  conversion  in  the  declaration  alleged,  so  far  as  the  same 
related  to  the  said  parcel  of  goods  in  the  introductory  part  of  that  plea 
mentioned. 

The  plaintiff  joined  issue  on  the  second  plea,  and  replied  to  the  fifth 
and  tenth  pleas,  respectively,  that  the  defendants,  of  their  own  wrong, 
and  without  the  cause  by  them  in  the  said  plea  mentioned,  committed 
the  grievances  in  the  declaration  alleged,  so  far  as  the  same  related  to 
the  parcel  of  goods  in  the  introductory  part  of  that  plea  mentioned,  &c. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  spring 
assizes  for  the  county  of  Surrey.    The  *facts  were  as  follows: —  r*705 
Mayor  &  Co.,  who  were  originally  possessed  of  the  hops  in  ques-  ^ 
tion,  sold  them  to  one  Bradley ;  Bradley  sold  them  to  one  Thomas 
Eyre ;  and  Thomas  Eyre  sold  them  to  the  plaintiff. 

On  the  part  of  the  defendants,  evidence  was  given  to  show  that  the 
hops  had  been  fraudulently  obtained  from  Mayor  k  Co.,  and  that 
Thomas  Eyre  and  the  plaintiff  respectively  received  them  with  notice  of 
the  fraud. 

The  learned  judge  told  the  jury,  that,  if  there  was  a  valid  sale  of  the 
hops  to  Bradley,  the  plaintiff  was  entitled  to  recover. 

A  verdict  having  been  found  for  the  plaintiff, 

Manning,  Serjt>,  in  Easter  term,  1847,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  submitted  that  the  only  ques- 
tions raised  by  the  fifth  and  tenth  pleas,  were,  whether  Mayor  k  Co. 
were  at  any  time  possessed  of  the  hops,  and  whether  the  defendants 
were,  at  the  time  of  the  alleged  conversion,  acting  as  the  servants  of 
Mayor  k  Co. ;  and  that  the  title  of  the  plaintiff,  acquired  subsequently 
to  the  possession  of  Mayor  k  Co.,  was  not  put  in  issue  by  the  general 
replication  de  injurid.  He  cited  Comyns  v.  Boyer,  Cro.  Eliz.  485,/ 
Chambers  v.  Donaldson,  11  East,  65,  and  Cary  v.  ffoltj  11  East,  70,  n. 

TF.  IT.  Watson,  Montagu  Chambers,  and  Kennedy,  now  showed  cause. 
The  whole  question  would  arise  on  the  second  plea,  which  puts  in  issue 
the  title  of  the  plaintiff  at  the  time  of  the  conversion.     The  fifth  and 
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tenth  pleas, — to  which  the  present  rule  applies  itself, — ^are  substantially 
•70^1  ^^^  8&nie.    The  former  alleges,  that,  '^'before  and  thence  until  the 

^  plaintiff  became  possessed  of  the  hops,  and  nntil  and  at  the  time 
of  the  sale  thereof  to  him  as  thereinafter  mentioned.  Mayor  k  Co.  were 
possessed  of  the  same  as  of  their  own  property,  and,  being  so  possessed, 
afterwards,  and  before  the  plaintiff  became  possessed  thereof,  casually 
lost  the  same  out  of  their  possession ;  that,  immediately  thereupon,  and 
before  the  plaintiff  first  became  possessed  thereof,  the  same  came  by 
finding  into  the  possession  of  one  Thomas  Eyre,  who  immediately  there- 
upon, and  just  before  the  same  time  when,  &c.,  sold  and  delivered  them 
to  the  plaintiff,  who  thereupon  became  possessed  thereof:  that  thereupon, 
immediately,  the  defendants,  as  the  servants,  and  by  the  commjind  of 
Mayor  k  Co.,  seized  and  took  the  same  out  of  the  possession  of  the 
plaintiff,  and  retook  possession  thereof  to  and  for  the  use  of  Mayor  ft 
Co.,  and  with  the  intent  to  deprive  and  divest  the  plaintiff  of  the  property 
therein,  and  to  revest  the  same  in  Mayor  k  Go.  And  the  tenth  plea 
alleges,  that,  before  the  plaintiff  was  possessed  of  the  hops.  Mayor  k 
Co.  were  possessed  thereof  as  of  their  own  property,  and,  being  so  pos- 
sessed, lost  the  same,  and  the  same  thereupon  came  by  finding  to  the 
possession  of  Bradley ;  that  Bradley  thereupon  immediately  lost  the  same, 
and  the  same  came  by  finding  to  the  possession  of  Thomas  Eyre ;  that 
Eyre  sold  and  delivered  them  to  the  plaintiff;  and  that  thereupon  the 
defendants,  as  the  servants,  and  at  the  command,  of  Mayor  k  Co., 
seized  and  took  them  out  of  the  possession  of  the  plaintiff,  and  retook 
possession  of  the  same  on  behalf  and  to  the  use  of  Mayor  k  Co.,  with 
intent  to  divest  and  deprive  the  plaintiff  of  all  property  or  possession 
thereof  and  therein,  and  revest  the  same  in  Mayor  k  Co.  The  conten- 
tion on  the  part  of  the  defendants,  is,  that  the  only  material  question 
raised  by  these  pleas,  is,  whether  Mayor  k  Co.  were  possessed  of  the 
^  hops  ^before  the  plaintiff  became  possessed  of  them ;  that  the 

-1  intermediate  findings  and  sales  are  mere  colour,  which  is  not  put 
in  issue  by  the  i  eplication  de  injurid ;  and  that,  if  they  can  show  that 
they  were  possessed  at  any  time  before  the  plaintiff  was  possessed,  the 
defendants  would  be  entitled  to  a  verdict  on  thes6  two  issues.  The 
replication  de  injurid  puts  in  issue  every  material  fact  implied  as  well  as 
alleged  in  the  plea,  (a)  Where  colour  is  given  in  trespass  or  trover,  the 
party  sets  up  a  good  title  at  the  time  of  the  trespass  or  conversion : 
Leyfield*s  case,  10  Co.  Rep.  91  a ;  Stephen  on  Pleading,  5th  edit.  239 ; 
Comyn's  Digest,  Tit.  Pleader^  (E.  5.)  The  fifth  and  tenth  pleas  amount 
to  this — that  Mayor  k  Co.  were  the  owners  of  the  goods  at  the  time  of 
the  alleged  conversion.  If  the  title  of  Mayor  &  Co.  is  involved  in  the 
plea,  it  is  well  traversed  by  de  injurid.  If  not,  the  plea  is  bad.  And 
the  court  will  not  grant  a  new  trial  upon  a  plea  as  to  which,  if  the 

(a)  Vide  2  Wms.  Sannd.  312  e,  n.  (4);  2  Wms.  Saund.  10,  n.  (14) ;  The  Edinburgh  and  LeiiA 
RaUwav  Company  v.  HibUtwhUe,  6  M.  &  W.  707;  Com.  Dig.  Pleader,  (E.  5.) 
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defendant  obtained  a  verdict  upon  it,  the  plaintiff  would  be  entitled  to 
judgment  non  obftante  veredicto.  The  cases  cited  to  show  that  colour  is 
not  put  in  issue  by  de  injurid^  may  be  passed  over  as  inapplicable ;  that 
being  conceded.  The  pleas,  not  having  been  demurred  to,  must  now  bo 
assumed  suflScientlj  to'  allege  title  in  Mayor  k  Go.  at  the  time  of  the 
conversion:  for,  whatever  is  defectively  stated  is  cured  by  pleading 
over :  nob%on  v.  Middletcn,  6  B.  &  G.  295,  9  D.  &  R.  249 ;  2  Wms. 
Saund.  228  a,  n.  (/.),  228  d,  n.  (m).  In  HowaHh  v.  Tollemache,  4  M. 
k  G.  427,  5  Scott,  N,  R.  829,  in  trover  against  the  sheriff,  he  pleaded, 
that  ^jLfa.  was  delivered  to  him  at  the  suit  of  A.  against  B. ;  that  the 
goods  in  the  declaration  were  the  goods  of  B. ;  *that  before  the  r^wrvc^ 
time  when,  &c.,  B.  fraudulently  delivered  to  the  plaintiff  posses-  ^ 
sion  of  the  goods,  under  colour  of  a  feigned,  covinous,  and  fraudulent 
conveyance,  to  the  intent  to  delay  A.,  contrary  to  the  form  of  the 
statute ;  and  that,  whilst  the  goods  were  in  the  possession  of  the  plaintiff, 
and  whilst  the  writ  was  in  force,  he,  the  defendant,  as  sheriff,  seized  the 
goods :  and  the  plea  was  held  bad,  as  amounting  to  an  argumentative 
denial  that  the  plaintiff  was  possessed  as  of  his  own  property.  Striking 
out  the  colour  from  these  pleas,  they  amount  to  this — ^that  certain  persons 
named  Mayor  k  Go.  were  once  possessed  of  these  goods,  and,  being  so 
possessed,  casually  lost  them,  &c. ;  which  would  clearly  be  idle.  The 
judgment  of  Lee,  G.  J.,  in  Cory  v.  HoUy  11  East,  70,  n.,  is  very  much 
to  the  purpose.  He  says :  ^^  The  exceptions  to  the  replications  are  two, 
— ^first,  that  the  defendant  has  shown  title  by  grant  from  the  lord,  and 
therefore  it  was  not  sufficient  for  the  plaintiff  to  traverse  that,  without 
showing  a  title  in  himself.  But,  although  that  rule  may  be  good  in 
general  in  real  actions,  yet  it  is  otherwise  in  trespass ;  because,  in  that  case, 
possession  is  the  plaintiff's  title,  and  the  material  thing  to  traverse  is, 
the  defendant's  title.  And  so  it  is  held  expressly  in  Knight  v.  Lodge,, 
Gro.  Eliz.  671 ;  and  the  same  distinction  taken  between  real  and  per* 
sonal  actions:  House  v.  Laxton^  Gro.  Eliz.  890." 

Manning^  Serjt.  (Shee^  Serjt.,  and  Peacock^  were  with  him),  in  sup- 
port of  the  rule.  The  only  material  allegations  in  these  pleas,  are,  that 
Mayor  k  Go.  were  possessed  of  the  hops,  and  that  the  defendants,  as 
their  servants,  retook  them.  Golour  in  a  plea  is  in  no  case  traversable. 
Where,  therefore,  the  defendant  in  pleading  gives  colour,  the  plaintiff  is 
bound  to  set  out  his  '''title  in  the  replication.  The  case  of  r«>TAQ 
Fenner  v.  Fiehevy  Popham,  1,  Gro.  Eliz.  288,  Viner's  Abridg-  *- 
ment.  Tit.  Colour  in  Pleadings^  throws  considerable  light  on  this  subject. 
The  lord  chief  justice  there  says  '^  the  first  possession  of  the  defendant 
is  a  good  title  in  trespass  against  the  plaintiff,  if  he  cannot  show  or 
maintain  a  title  paramount."  [Maule,  J.  That  is  every  day's  learning, 
as  far  as  the  dictum  is  concerned.  Goltmax,  J.  Do  you  contend  that 
there  is  in  the  plea  an  implied  statement  of  the  defendant's  title?] 
Precisely  so.     Where  a  title  is  once  alleged,  it  is  presumed  to  continue 
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until  the  contrary  is  shown,  (a)  The  plaintiff,  by  simply  denying  the 
title  set  up  by  the  defendants  in  their  plea,  has  not  entitled  himself  to 
show  that  that  title  has  ceased  to  exist.  In  Rockwood  v.  Feaserj  Cro. 
Eliz.  262,  in  trover,  '^  the  defendant  pleaded  that,  long  time  before  the 
conversion  supposed  to  be,  J.  S.  was  possessed  of  those  goods,  as  of  his 
own  goods,  at  B.,  in  Norfolk  ;  and  that  he,  before  the  conversion  sup- 
posed, did  casually  lose  them,  and  they  came  to  the  hand  of  J.  Palmer 
by  trover,  who  gave  them  to  the  plaintiff,  who  lost  them  in  London ;  and 
that  the  defendant  found  them,  &nd  afterwards  ^d  convert  them  to  his 
own  use,  by  the  command  of  the  said  J.  S.,  as  it  was  lawful  for  him  to 
do.  It  was  moved,  that  this  is  no  plea,  for  it  amounts  to  the  general 
issue.  But  all  the*  justices  held  it  a  good  plea ;  for,  it  confesseth  the 
possession  and  property  in  the  plaintiff,  against  all  but  the  lawful  owner." 
And  in  Comyna  v.  Boyer^  Cro.  Eliz.  485,  it'was  held  that  a  justification 
in  trover,  that  the  goods  were  bought  in  market  overt,  impliedly  confesses 
the  allegation  that  they  belonged  to  the  plaintiff. 
♦7101       *CoLTMAN,  J.  My  brother  Manning  has  argued  very  laboriously 

to  make  a  plain  case  obscure :  but  I  think  he  has  failed  in  the  attempt. 
The  tenth  plea  appears  to  me  necessarily  to  involve  an  admission  of  title 
in  Mayor  &  Co.,  down  to  the  time  of  the  conversion.  Unless  it  be  under- 
stood in  that  sense,  it  gives  no  colour  at  all.  The  rule  is  well  established, 
that  the  replication  de  ifijurid  puts  in  issue  all  the  material  allegations 
in  the  plea ;  and  one  of  the  material  allegations  here,  is,  that  Mayor  k' 
Go.  were  possessed  of  the  goods  in  question,  as  of  their  own  property,  at 
the  time  of  the  alleged  conversion ;  and  that  is  put  in  issue  by  the 
replication,  and  found  by  the  jury  against  the  defendants.  Possibly  the 
plea  was  demurrable :  but  that  is  not  now  the  question.  I  am  of  opinion 
that  the  verdict  was  right,  and  that  this  rule  must  be  discharged. 

Maule,  J.  I  also  am  of  opinion  that  the  verdict  was  right.  The 
question  that  arises  upon  the  fifth  and  tenth  pleas  is  in  effect  the  same 
as  that  which  arises  on  not  possessed ;  for,  if  the  plaintiff  was  entitled 
to  the  possession  of  the  hops  at  the  time  of  the  alleged  conversion. 
Mayor  &  Co.  were  not.  Whether  the  plea  (the  tenth)  is  good  or  not, 
may  be  matter  of  doubt.  If  it  does  not,  a^t  least  impliedly,  contain  an 
allegation  that  Mayor  &  Co.  were  possessed  at  the  time  of  the  conversion, 
it  is  no  justification  at  all,  but  is  a  mere  statement  of  immaterial  facts 
from  beginning  to  end.  The  replication  de  injuridj  when  applied  to  a 
plea  that  has  nothing  material  in  it,  necessarily  puts  the  defendant  to 
proof  of  the  whole, — the  whole  being  put  in  issue ;  for,  no  part  being 
material,  the  defendant  could  not  be  entitled  to  a  verdict,  unless  he 
proved  the  whole ;  and  here  the  plea  would  not  be  proved  m  omntlmsj 
unless  it  were  shown  that  Mayor  &  Co.  were  possessed  at  the  time  of 
*7111   ^^^  '''conversion.     Assuming,  as  I  think  we  must,  that  the  plea 

does,  impliedly,  contain  an  allegation  to  that  effect,  the  colour 

(a)  See  the  cases  collected  in  a  note  to  Fim  v.  GrazArookt  2  Man.  Gr.  &  S.  444,  n  [€). 
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may  be  thrown  overboard,  and  then  the  substance  of  it  is,  that,  at  the 
time  of  the  alleged  conversion,  Mayor  &  Co.  were  entitled  to  the  pos- 
session of  the  goods,  and  authorised  the  defendants,  as  their  servants, 
to  seize  them.  The  plaintiff,  by  his  replication,  says  that  the  defendants 
committed  the  conversion  charged,  without  the  cause  alleged  in  their 
plea.  That  is  a  negative  replication.  I  apprehend  it  puts  in  issue  every 
thing  material  that  is  alleged  in  the  plea, — matter  of  title,  if  title  is 
alleged;  matter  of  authority,  if  authority  derived  from  the  plaintiff  is 
alleged ;  and  that,  whether  the  plea  is  demurrable  or  not.  My  brother 
Manning  suggests  that  it  is  not  competent  to  the  plaintiff,  under  this 
negative  replication,  to  show  affirmative  matter, — title  derived  through 
Mayor  &  Go.  It  is  true  there  is  some  affirmative  matter  that  cannot  be 
shown  under  such  a  replication.  But  the  true  test  is  this :  the  plaintiff 
can  only  show  matters,  whether  negative  or  affirmative,  which  negative 
that  which  is  alleged  by  the  defendant  in  his  plea ;  the  distinction  being 
between  matters  in  confession  and  avoidance  of  the  plea,  and  matters 
that  are  in  negation  of  the  plea.  Take  the  case  of  an  action  of  trespass, 
with  a  plea  of  right  of  common,  and  a  replication  de  injurid;  the 
plaintiff  could  not,  under  that  issue,  show  that  he  also  had  a  right  of 
common ;  but  he  might  show  that  the  defendant  had  none.  So,  if  the 
plea  alleged  title  to  the  land,  the  plaintiff  could  not  upon  a  replication 
de  injurid^  show  a  grant  of  a  right  of  common  or  a  right  of  way,  though 
he  might  show  a  conveyance,  or  anything  to  negative  the  plea  that  the 
defendant  had  title  at  the  time  of  the  alleged  trespass,  or  that,  before 
the  committing  of  the  alleged  trespass,  the  defendant  had  parted  with 
his  interest  in  *the  land  to  himself  or  to  a  third  per8on.(a)  It  is  r»*7i  o 
the  showing  the  title  to  be  imt  of  the  defendant^  rather  than  the 
showing  it  in  some  one  else,  that  is  the  material  part.  No  case  has  been 
cited  which  throws  a  shadow  of  doubt  upon  the  proposition,  that  it  is 
competent,  on  a  mere  negation  of  title,  to  show  that  the  defendant  had 
parted  with  the  property  before  the  cause  of  action  arose.  Here,  it  was 
competent  to  the  plaintiff  to  show  the  property  to  be  out  of  Mayor  & 
Co.,  that  is,  that  they  were  not  possessed,  at  the  time  of  the  alleged 
conversion;  and  this  he  might  do  by  any  medium  of  proof:  and  the 
most  effectual  way  of  doing  it,  was,  by  showing  that  they  had  previously 
parted  with  it.  That,  in  some  sense,  is  affirmative  matter ;  but  it  is  not 
matter  in  confession  and  avoidance :  it  negatives  the  averment  of  title 

(a^  A.  wised  in  fee  enfeofls  B.  for  life.  In  trespass  quart  clauium /regit  at  the  suit  of  C,  B. 
may  plead  soil  and  freehold  in  himself  at  the  time  of  the  alleged  trespass.  Under  a  replication 
taking  issue  upon  the  plea, — ^by  de  injurid,  or  by  a  direct  traverse, — it  would  be  competent  to 
C.  to  show,  that,  before  the  trespass,  B.  had  surrendered  to  A.,  or  had  enfeoffed  D.  Bui,  if 
B.  fully  disclosed  his  real  title  in  his  plea, — showing  A's  seisin  in  fee,  and  the  feoflment  to  B  , 
with  an  allegation  that  B.  thereupon  became  seised  in  his  demesne  as  of  freehold,  for  the  term 
of  his  life, — the  proper  course  would  appear  to  be,  not  to  reply  de  injurid,  or  traverse  the  seisin 
of  B.  tempore  tramgreMionis,  but  to  reply  the  surrender  to  A.,  or  the  feoflment  of  D.  A 
simple  traverse  of  the  seisin  alleged  in  B.  would  be  bad  upon  special,  if  not  upon  general, 
demurrer,  though  it  would;t>e  good  if  pleaded  over  to,  or  if  issue  were  joined  upon  it. 
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in  the  defendants*  plea.  I  therefore  think  that  the  issues  on  the  fiftli 
and  the  tenth  pleas,  whether  they  be  good  or  bad  pleas,  were  rightly 
found  for  the  plaintiff,  and  consequently  that  this  rule  must  be  discharged. 

Cresswell,  J.  I  am  of  the  same  opinion.  If  wo  assume  the  plea 
to  be  a  bad  one,  it  affords  no  •justification  for  the  conversion  com* 
J  plained  of.  If  a  good  one,  it  must  be  because  it  involves  an 
allegation  that  Mayor  &  Co.  were  possessed  of  the  hops,  as  of  their  own 
property,  at  the  time  of  the  alleged  conversion ;  and  that  is  put  in  issue 
by  the  replication  de  injurid.  The  objection,  if  any  there  be,  should 
have  been  taken  earlier. 

V.  Williams,  J.,  concurred.  Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 

DOE  dem.  BENJAMIN  GOODYEAR  BLOMFIELD  v.  The  Rev. 
CHARLES  EYRE,  Clerk.   Feb.  1. 

A.,  a  copyholder  in  fee,  in  contemplation  of  her  marrioge  with  B.,  surrendered  the  oopyfaold 
to  the  lord,  to  the  intent  that  he  might  re-grant  to  the  use  of  A.  until  the  marriage ;  and, 
after  the  marriage,  to  the  use  of  B.  for  life ;  and,  after  his  decease,  to  A.  and  her  assigns  fi>r 
life  ;  and,  after  her  decease,  to  the  use  of  such  child  and  children  of  the  marriage,  and  for 
such  estate,  &rC.,  charged  with  any  sum  or  sums  for  any  other  of  their  children,  as  A.  shoukl 
by  deed  or  will  appoint,  dec  ;  and,  in  default  of  appointment,  to  the  use  of  all  the  children 
of  the  marriage  in  equal  shares;  and,  in  default  or  failure  of  such  children,  then,  alter 
the  decease  of  B.,  to  the  use  of  A.,  her  heirs  and  assigns. 

The  marriage  took  place,  and  two  sons  having  been  born.  A.,  by  a  will,  referring  to  the  power, 
devised  and  appointed  the  tenement  to  her  eldest  son  C,  his  heirs  and  assigns,  after  th« 
decease  of  B.,  upon  condition  that  C.  should  pay  to  D.,  her  second  son,  200/.  within  on« 
year  after  the  decease  of  B.,  or  on  D.*s  attaining  the  age  of  twenty-one.  The  will  then 
proceeded — "  but,  in  case  neither  of  my  sons  aforesaid  shall  be  living  at  the  deoeaae  of  B., 
then  1  do  give,  devise,  direct,  and  appoint  the  said  copyhold  messuage,  Slc.,  unto  £.  (the 
father  of  B.^  his  heirs  and  assigns,**  in  trust  for  sale. 

After  the  date  of  the  will,  four  other  children  were  bom  of  the  marriage.  A.  died,  liTiiig  B. 
C.  and  D.  died  before  B.  :•— 

Held  (in  affirmance  of  the  judgment  in  the  Common  Pleas),  that  the  appointment  in  favour  of 
C.  was  not  rendered  void  by  the  subsequent  limitation  to  E.,  notwithstanding  that  the  limi- 
tation to  E.  was  to  a  person  incapable  of  taking — [Vide  post,  730,  n.] 

Ejectment.  The  declaration  contained  two  demises  from  Benjamin 
Goodyear  Blomfield — the  one  on  the  Ist  of  January,  1825,  the  other  on 
♦7141  ^^^  ^®*  *^^  September,  1841.  The  defendant  defended,  as  land- 
J  lord,  for  six-sevenths  of  the  property. 

The  cause  was  tried  before  CoLrRiDOE,  J.,  at  the  summer  assizes  for 
the  county  of  Essex,  in  1845,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  of  Common  Pleas  upon  a  special 
case,  which  was  argued  in  Trinity  term,  1846,  and,  in  Michaelmas  term, 
in  the  same  year,  judgment  was  pronounced  in  favour  of  the  defendant,  (a) 

The  case  was  afterwards  turned  into  a  special  verdict,  which  stated— 

(a)  Vide  3  Man.  Gr.  &  S.  557. 


5  Manning,  Granger,  &  Scott.  714 

that,  before  and  at  the  time  of  the  surrender  to  uses  thereinafter  men^ 
tioned,  Mary  Sida  was  seised  in  her  demesne  as  of  fee,  at  the  will  of  the 
lord  of  the  manor  of  Overhall  and  Netherhall,  in  the  county  of  Essex^ 
according  to  the  custom  of  the  said  manor,  of  the  tenements,  with  the 
appurtenances,  in  the  declaration  mentioned,  the  same  then  and  still 
being  part  and  parcel  of  the  same  manor,  and  a  customary  tenement 
thereof,  demised  and  demisable  by  copy  of  the  court-rolls  of  the  said 
manor,  by  the  lord  of  the  said  manor,  or  by  his  steward  of  the  court  of 
the  said  manor,  for  the  time  being,  to  any  person  or  persons  willing  to 
take  thd  same,  in  fee  simple,  or  otherwise,  to  hold  of  the  lord  of  the 
said  manor,  at  the  will  of  the  lord  of  the  said  manor,  according  to  the 
custom  of  the  said  manor : 

That,   by  the  immemorial  custom   of  the  said   manor,  •the  -^^ 
yqungest  son  of  any  person  dying  seised  of  any  descendable  ^ 
estates  in  any  of  the  copyhold  tenements  thereof,  is  the  customary  heir 
of  his  father^  and  succeeds,  as  such  heir,  to  the  tenements  of  which  his 
father  died  seised : 

That  the  said  Mary  Sida,  being  so  seised  and  in  possession  of  the  said 
customary  tenements,  with  the  appurtenances,  on  the  2d  of  August, 
1764,  by  the  rod,  duly  surrendered  out  of  her  hands  into  the  hands  of 
the  lord  of  the  said  manor,  by  the  hands  and  acceptance  of  William 
Chaplin,  gentleman,  in  the  place  of  the  lord's  bailiff,  and  in  the  presence 
of  Daniel  Sida  and  John  Blomfield  the  elder,  two  copyhold  or  customary 
tenants  in  the  manor  aforesaid — they  witnessing  the  same  according  to 
the  custom  of  the  said  manor — the  said  tenements,  with  the  appurte- 
nances, to  the  intent  that  the  lord  of  the  said  manor  should  thereupon 
regrant  all  and  every  the  said  surrendered  messuages,  lands,  tenements, 
and  hereditaments,  with  their  appurtenances,  to  and  for  the  several  uses 
and  purposes  thereinafter  mentioned  and  expressed  of  and  concerning 
the  same,  that  is  to  say,  to  the  use  and  behoof  of  the  said  Mary  Sida, 
her  heirs  and  assigns,  until  a  marriage  intended  should  be  had  and 
solemnized  between  her  the  said  Mary  Sida  and  John  Blomfield,  the 
younger ;  and,  from  and  after  the  solemnization  of  the  said  intended 
marriage  between  the  said  John  Blomfield  the  younger  and  Mary  Sida, 
then  to  the  use  of  the  said  John  Blomfield  for  and  during  his  lifetime ; 
and,  from  and  after  his  decease,  to  the  use  of  the  said  Mary  Sida,  his 
intended  wife,  and  her  assigns,  for  and  during  her  lifetime ;  and,  from 
and  after  her  decease,  to  the  use  of  such  child  or  children  of  the  body  of 
the  mid  Mary^  by  the  body  of  the  said  John  Blamfieldj  her  said  intended 
husbandj  to  be  begotteny  and  for  stich  estate  or  estates^  or  other  interest, 
and  in  such  parts,  shares,  and  proportion,  manner,  and  form,  and 
^charged  and  chargeable  with  any  sum  or  sums  of  money  for  any  -^^ 
other  of  their  children,  as  she  the  said  Mary,  by  any  deed  or  deeds,  ^ 
writing  or  ufritings,  to  be  by  her  sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  witnesses,  or  by  her  last  wUl  and  testament  in 

2P 
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writing y  to  be  by  her  signed j  sealed^  and  pvhli»hed  as  suchj  in  the  presence 
of,  and  attested  by,  three  or  more  witnesses,  should  or  might  limit,  deelarej 
devise,  direct,  or  appoint ;  and  for  want  of  such  limitation,  declaration, 
devise,  direction,  or  appointment,  and  until  such  limitation  or  direction, 
devise,  direction,  or  appointment  should  be  made  and  executed,  and  the 
estate  or  estates,  or  other  interest,  to  be  raised  and  created  thereby,  as 
aforesaid,  should  respectively  commence  and  take  effect,  to  the  use  of  all 
and  every  the  children,  or  of  the  child,  if  but  one,  of  the  body  of  the  said 
Mary  by  the  body  of  the  said  John  Bromfield,  her  said  intended  hus- 
band, to  be  begotten,  in  equal  shares  and  proportions,  if  more  than  one 
such  child,  and  to  take  as  tenants  in  common,  and  not  as  joint-tenants, 
and  of  the  heirs  of  the  several  and  respective  bodies  of  such  children 
lawfully  issuing ;  and,  if  there  should  be  but  one  such  child,  to  the  use 
of  such  only  child,  and  the  heirs  of  his  or  her  body  lawfully  issuing; 
and,  for  want  and  in  default  or  failure  of  such  children,  or  of  one  such 
child  of  the  body  of  the  said  Mary  by  the  body  of  the  said  John  Blom- 
field, her  said  intended  husband,  so  to  be  begotten,  then,  and  from  and 
after  the  decease  of  him  the  said  John  Blomfield,  to  the  use  and  behoof 
of  the  said  Mary,  his  said  intended  wife,  and  of  her  heirs  and  assigns 
for  ever,  and  to  and  for  none  other  use,  intent,  or  purpose  whatsoever : 

That,  on  the  9th  of  August,  1764,  the  said  Mary  Sida  intermarried 
with  the  said  John  Blomfield ;  and  that  the  said  John  Blomfield,  and 
Mary,  his  wife,  continued  from  thence  during  their  respective  lifetimes, 
and  the  said  John  Blomfield  continued  until  his  death,  in  possession  of  the 
said  premises,  with  the  appurtenances : 

♦7171  *That  on  the  80th  of  May,  1765,  the  said  surrender  to  uses 
-'  was  duly  presented  by  the  homage  at  a  court  of  the  lord  of  the 
said  manor,  according  to  the  custom  thereof;  and  that,  on  the  11th  of 
November,  1765,  John  Blomfield,  the  eldest  child  of  the  said  marriage 
begotten  of  the  body  of  the  said  Mary  by  the  body  of  the  said  John 
Blomfield,.  her  husband,  and  being  the  father  of  the  lessor  of  the  plain- 
tiff, was  born : 

That,  on  the  14th  of  November,  1766,  William  Blomfield,  the  second 
child  of  the  said  marriage  begotten  of  the  body  of  the  said  Mary  by 
the  body  of  the  said  John  Blomfield,  her  husband — and  being  the  Wil- 
liam Blomfield  mentioned  in  the  will  thereinafter  mentioned, — was  born : 

That  on  the  5th  of  January,  1767, — there  being  then  no  other  children 
of  the  said  marriage  save  as  aforesaid,-r-the  said  Mary  Sida,  then  Mary 
Blomfield,  made  her  last  will  and  testament  in  writing,  which  was  signed, 
sealed,  and  published  by  her,  as  such  will  and  testament,  in  the  presence 
of,  and  attested  by,  three  credible  witnesses, — which  will  was  and  is  as 
follows : 

"  I,  Mary  Blomfield,  wife  of  John  Blomfield,  the  younger,  of  Dedham, 
in  the  county  of  Essex,  gentleman,  according  to,  and  in  pursuance  of, 
the  power  reserved  to  me,  the  said  Mary,  in  and  by  a  certain  surrender. 
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of  the  manor  of  Overhall  and  Netherhall,  in  Dedham,  dated  the  2d  of 
August,  1764,  made  and  passed  by  me,  the  said  Mary,  by  the  name 
of  Mary  Sida,  Dpinster,  upon  my  then  intended  marriage  i^ith  the  said 
John  Blomfield,  of  all  that  messuage  or  tenement  called  South-Field 
House,  and  twelve  acres  of  land  and  pasture,  more  or  less,  thereunto 
belonging,  with  the  appurtenances,  in  Dedham  aforesaid,  and  held  of  the 
said  manor  by  copy  of  court  roll ;  and  also  of  all  other  the  lands  and 
tenements  of  me,  the  said  Mary,  then  held  by  copy  of  court  roll  of  the 
same  manor,  with  the  appurtenances:  Now,  ^as  concerning  the  w-^pj^q 
said  copyhold  premises,  with  their  appurtenances,  accordingly,  I,  ^ 
the  said  Mary  Blomfield,  do  hereby  make,  publish,  and  declare  this  my 
last  will  and  testament  in  the  manner  following,  that  is  to  say,  I  give, 
devise,  direct,  and  appoint  all  and  singular  the  aforesaid  copyhold  mes- 
suage, lands,  tenements,  meadows,  pastures,  hereditaments,  and  premises, 
with  their  appurtenances,  unto  my  son,  John  Blomfield.  and  to  his  heirs 
and  assigns,  for  ever,  from  and  after  the  decease  of  my  husband,  John 
Blomfield,  as  aforesaid :  but,  nevertheless,  upon  this  condition,  that  the 
said  John  Blomfield  shall  pay  to  my  other  son,  William  Blomfield,  the 
sum  of  200/.  within  one  year  and  a  day  after  the  decease  of  my  hus- 
band, John  Blomfield,  aforesaid,  in  case  that  my  son,  William  Blomfield, 
be  then  living,  and  twenty-one  years  of  age ;  but,  if  he  should  then  be 
under  the  age  of  twenty-one  years,  then  my  will  is,  that  the  above  sum 
of  200/.  shall  be  paid  him  by  my  son  John  as  soon  as  he  comes  to  the 
age  of  twenty-one  years :  But,  in  case  it  shall  happen  that  neither  of 
my  sons  aforesaid  shall  be  living  at  the  decease  of  the  said  John  Blom- 
field, my  husband,  then,  and  in  that  case  happening,  I  do  by  this  my 
will  give,  devise,  direct,  and  appoint  all  and  every  the  aforesaid  copy- 
hold messuage,  lands,  tenements,  meadows,  pastures,  hereditamente,  and 
premises,  with  their  appurtenances,  unto  my  father-in-law,  John  Blom- 
field, the  elder,  of  Dedham,  in  the  county  of  Essex,  farmer,  his  heirs 
and  assigns, — in  trust,  nevertheless,  and  to  the  intent  and  purpose  that 
the  said  John  Blomfield,  the  elder,  his  heirs  and  assigns,  as  soon  as  may 
be  after  the  decease  of  the  said  John  Blomfield,  my  husband,  shall 
absolutely  sell  and  dispose  of  all  and  singular  the  aforesaid  copy- 
hold messuage,  lands,  tenements,  meadows,  pastures,  hereditaments,  and 
premises,  with  their  appurtenances,  and  surrender,  or  cause  the  same 
to  be  surrendered,  unto  any  person  or  persons,  and  their  heirs,  *for  ^^^  ^ 
ever,  who  shall  be  willing  to  purchase  the  same  premises,  ^ 
with  their  appurtenances,  at  and  for  a  valuable  price  or  considera- 
tion or  purchase-money  for  the  same  premises:  And  I  will,  order, 
give,  direct,  and  appoint  such  purchase-money  so  to 'be  made  and  arise 
upon  the  absolute  sale  of  the  premises  as  aforesaid,  to  be  applied  and 
paid  unto  the  several  persons,  and  in  the  manner,  next  hereinafter  men« 
tioned,  that  is  to  say,  to  my  aunt  Mrs.  Francis  Holman,  the  sum  of  50/., 
part  of  the  purchase-money ;  to  my  uncle,  Mr.  William  Chaplin,  th*j 
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Bum  of  50/.,  more  part  thereof;  to  my  cousin,  Richard  Chaplin,  son  of 
the  said  William  Chaplin,  the  sum  of  60/.,  more  part  thereof;  to  my 
cousin,  Chaplin  Holroan,  the  sum  of  50/.,  more  part  thereof;  to  my 
mother-in-law,  Mrs.  Jane  Blomfield,  the  sum  of  50/.,  more  part  thereof; 
to  Mrs.  Mary  Blomfield,  Mrs.  Sarah  Blomfield,  Mrs.  Jane  Blomfield, 
Mrs.  Hannah  Blomfield,  and  Mrs.  Rebecca  Blomfield,  the  five  sisters  of 
the  said  John  Blomfield,  my  husband,  to  each  and  every  one  of  them 
the  sum  of  50/.,  more  part  thereof:  And,  as  to  the  residue  and  remain- 
der of  such  purchase-money  to  arise  and  be  made  upon  sale  of  the  sud 
copyhold  premises  as  aforesaid,  I  give,  devise,  and  bequeath,  direct,  and 
appoint  the  same  unto  my  said  father-in-law,  John  Blomfield,  the  elder, 
and  to  his  use  and  disposal :  And  I,  the  said  Mary  Blomfield,  do  hereby 
ratify  and  confirm  this  to  be  my  last  will  and  testament,  as  concerning 
the  above  copyhold  premises  so  by  me  surrendered  as  above  mentioned, 
with  the  intent  that  the  lord  of  the  manor  abovesaid  shall  regrant  the 
^  same  premises,  with  their  appurtenances,  as  directed  and  appointed  by 
this  my  said  will  and  testament :  And  I  give  and  bequeath  all  that  my 
estate  which  came  to  me  by  the  death  of  my  late  uncle,  Mr.  Daniel 
Sida,  gentleman,  to  my  beloved  husband,  John  Blomfield,  and  to  his 
heirs  and  assigns,  for  ever.  In  witness  of  this  being  my  last  will  and 
^  testament,  I,  the  •said  Mary  Blomfield,  have  hereunto  set  my 

-I  hand  and  seal  this  5th  of  January,  1767. 

(Signed)  "  Mary  Blomfield.    (l.  s,) 

^*  Signed,  sealed,  published,  and  declared  by  the  said  testatrix,  Mary 
Blomfield,  as  and  for  her  last  will  and  testament,  in  the  presence  of  us, 
who  have  hereunto  subscribed  our  names  as  witnesses  to  the  same,  at  her 
request,  and  in  her  presence,  and  also  at  the  same  time  in  the  presence 
of  each  other  of  us. 

"Thomas  Bingham. 

"  Samuel  Hubbard  x  his  mark. 

"  Hannah  Howard  x  her  mark." 

That  the  surrender  in  the  said  will  mentioned,  of  the  2d  of  August, 
1764,  and  the  property  therein  also  first-mentioned,  were  and  are  the 
surrender  to  uses  thereinbefore  mentioned,  and  the  premises  in  the 
declaration  mentioned ;  and  that  the  estate  in  the  said  will  mentioned 
as  having  come  to  the  said  Mary  Blomfield  by  the  death  of  her  said 
uncle  Mr.  Daniel  Sida,  was  another  and  difierent  property ;  and  that 
the  several  persons  mentioned  in  the  said  will  of  the  said  Mary  Blom- 
field were  respectively  of  the  degree  of  relationship  and  connexion  to 
and  with  her  in  the  said  will  mentioned,  and  not  otherwise : 

That  on  the  16th  of  March,  1767,  the  said  John  Blomfield,  and  Mary, 
his  wife,  were,  at  a  court  of  the  lord  of  the  said  manor,  according  to 
the  custom  thereof,  duly  admitted  to  the  said  customary  tenements,  with 
the  appurtenances,  pursuant  to  the  said  surrender  to  uses  of  the  2d  of 
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August,  1764,  to  hold  the  same  to  the  uses  and  in  the  manner  mentioned 
in  the  said  surrender : 

That,  on  the  6th  of  July,  1767,  the  said  William  Blomfield,  the  said 
second  son  of  the  said  marriage,  died  : 

♦That  there  were  afterwards  five  other  children  of  the  said  r^troi 
marriage  begotten  of  the  body  of  the  said  Mary  Blomfield  by  the 
body  of  the  said  John  Blomfield,  her  said  husband,  viz.  William  (the 
second  of  that  name),  Mary,  Samuel,  Henry,  and  Sarah, — some  of  whom 
are  still  living : 

That,  on  the  19th  of  June,  1782,  the  said  Mary  Blomfield  died,  with- 
out revoking  or  altering  her  said  will : 

That  on  the  27th  of  December,  1782,  administration  with  the  said 
will  annexed,  was  duly  granted  to  the  said  John  Blomfield,  the  husband 
of  the  said  Mary  Blomfield,  forth  of  the  proper  ecclesiastical  court  in  that 
behalf,  that  is  to  say,  by  the  Bishop  of  London : 

That,  on  the  8d  of  February,  1801,  the  said  John  Blomfield  the 
younger,  the  said  eldest  son  of  the  said  John  and  Mary,  was,  at  a  court 
of  the  lord  of  the  said  manor,  by  an  admittance  taken  according  to  the 
custom  of  the  said  manor,  admitted  to  the  reversion  or  remainder  in  fee 
immediately  expectant  on  the  death  of  the  said  John  Blomfield,  his  father, 
in  and  to  the  aforesaid  premises, — tc^hold  to  him  the  said  John  Blom- 
field the  son,  his  heirs  and  assigns,  immediately  from  and  after  the 
decease  of  the  said  John  Blomfield  the  father,  pursuant  to  the  said 
surrender  and  will  of  the  said  Mary  Blomfield  his  mother,  deceased : 

That,  on  the  26th  of  June,  1814,  the  said  John  Blomfield  the  younger 
intermarried  with  Elizabeth  Goodyear,  the  mother  of  the  present  lessor 
of  the  plaintiff;  and  that,  on  the  18th  of  July,  1820,  the  within-named 
Benjamin  Goodyear  Blomfield,  the  lessor  of  the  plaintiff,  was  born,  and 
was  the  youngest  son  of  the  said  John  Blomfield  the  younger : 

That,  on  the  20th  of  July,  1820,  the  said  John  Blomfield  the 
younger,  the  son  of  the  said  Mary,  the  testatrix  aforesaid,  and  the 
father  of  the  said  lessor  of  *the  plaintiff,  died  intestate,  in  the  life-  rm'790 
time  of  his  said  father  John,  the  said  husband  of  the  said  Mary, 
leaving  the  said  lessor  of  the  plaintiff  Benjamin  Goodyear  Blomfield,  his 
youngest  son  and  customary  heir  by  the  immemorial  custom  of  the  said 
manor,  him  surviving ;  and  that,  on  the  6th  of  September,  1820,  the 
said  John  Blomfield,  the  said  husband  of  the  said  Mary,  and  grandfather 
and  lessor  of  the  plaintiff,  died,  having  been  until  his  death,  in  possession 
of  the  said  premises : 

That,  after  the  death  of  John  Blomfield,  the  husband  of  the  said 
Mary,  and  on  the  21st  of  February,  1821,  at  a  court-baron  (sic)  then 
held  for  the  said  manor,  the  homage  presented  the  said  surrender  of  the 
2d  of  August,  1764,  and  the  marriage  of  the  said  Mary  Sida  and  John 
Blomfield ;  and  that  there  was  issue  of  the  said  marriage,  six  children, 
t^  wit,  the  said  John,  William,  Mary,  Samuel,  Henry,  and  Sarah ;  and 
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that  the  said  Mary  Blomfield,  formerly  Mary  Sida,  died  in  the  lifetime 
of  her  husband,  without  having  made  any  appointment  or  disposition,  by 
deed  or  will,  of  the  said  premises,  leaving  six  children  her  surriving;  and 
that  John  and  Henry,  two  of  which  children  had  died  in  the  lifetime  of 
the  said  John  Blomfield,  their  father : 

That,  on  the  1st  of  November  then  last,  at  a  court  then  held,  the  death 
of  John  Blomfield  the  father  had  been  presented,  and  the  first  proclama- 
tion made ;  and,  at  another  court  held  on  the  1st  of  December  then  last, 
the  second  proclamation  had  been  made : 

That,  at  this  court  (the  21st  of  February,  1821),  Benjamin  Blomfield 
^being  the  said  Benjamin  Goodyear  Blomfield),  an  infant  under  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  six  months,  or  thereabouts,  the 
youngest  son  and  customary  heir-at-law,  according  to  the  custom  of  the 
said  manor,  of  John  Blomfield  the  son,  deceased,  by  William  Rouse, 
gentleman,  his  attorney,  was  admitted  to  one-sixth  part  or  share  of  and 
^72^1  *^^  ^^^  premises,  pursuant  to  the  said  surrender  (of  the  2d  of 
•^  August,  1764),  and  as  his  right  and  inheritance,  to  hold  the  said 
one-sixth  part  or  share  of  and  in  the  premises  unto  Benjamin  Blomfield, 
and  the  heirs  of  his  body,  pursuant  to  the  said  surrender :  [The  special 
verdict  then  stated  the  admittance  at  the  same  court  of  William  Blom- 
field,—of  Mary,  the  wife  of  Henr j  Fitch,  of  Weathersfield,  Essex,  late 
Mary  Blomfield, — of  Samuel  Blomfield, — of  Sarah,  the  wife  of  W.  C, 
Rouse,  late  Sarah  Blomfield,  sons  and  daughters  respectively  of  John 
and  Mary  Blomfield, — and  of  Mary  Blomfield,  only  child  and  heiress-at- 
law  of  Henry  Blomfield,  son  of  John  and  Mary  Blomfield,— each 
respectively  to  one-sixth  part  or  share  of  the  premises]: 

That,  between  the  months  of  February,  1821,  and  March,  1823, 
Mary  Blomfield,  the  only  child  and  heiress-at-law  of  Henry  Blomfield, 
the  son,  married  one  Kidd,  and  afterwards,  and  before  March  1823, 
died  without  leaving  issue : 

That,  at  a  court  holden  for  the  said  manor  on  the  18th  of  March, 
1823,  the  homage  presented  the  admission,  as  above,  of  Mary  Kidd, 
late  Mary  Blomfield,  (Spinster,  the  daughter  of  Henry  Blomfield, — and 
her  death ;  and  that  thereupon,  Samuel  Blomfield,  youngest  son  and 
heir-at-law  of  John  and  Mary  Blomfield,  formerly  Mary  Sida, — ^the 
said  Mary  Kidd  having  died  without  issue, — was  admitted  to  one-sixth 
part  or  share  in  the  said  premises,  to  hold  to  him,  Samuel  Blomfield,  his 
heirs  and  assigns: 

That,  in  the  year  1824,  the  present  defendant  purchased  the  interest 
of  all  the  parties  so  admitted  as  aforesaid  in  the  premises,  except  the 
interest  of  the  lessor  of  the  plaintiff,  Benjamin  Goodyear  Blomfield : 

That,  on  the  14th  of  December,   1824,  a  deed  of  covenant  was 

executed,  bearing  date  the  day  and  year  last  aforesaid,  and   made 

•*T9Ar\   ^^^^^^^  ^^®  last-mentioned  "^^ William  Blomfield,  late  of  Dedham, 

•I   but  then  of  Grinstead,  within  the  liberties  of  Colchester,  Henry 
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Fitch,  of  Weathersfield,  and  Mary,  his  wi^'e,  Samuel  Blomfield,  of 
Qrinstead,  and  W.  G.  Rouse,  of  Ipswich,  and  Sarah,  his  wife,  of  the  one 
part ;  and  the  defendant,  Charles  Eyre,  of  Dedham,  of  the  other  part ; 
whereby, — after,  amongst  other  things,  reciting  that  the  said  intended 
testamentary  appointment  of  the  said  Mary  Blomfield  was  inoperative 
and  ineffectual,  inasmuch  as  it  was  such  a  power  coupled  with  an  interest 
as  a  married  woman  could  not  by  law  exercise,  unless  there  were  in  the 
power  a  dispensation  of  coverture,  for,  all  her  children  had  vested 
estates-tail  in  the  said  hereditaments  and  premises,  subject  to  be  defeated 
by  a  valid  exercise  of  the  said  power,  and,  if  her  appointment  of  the  fee 
to  her  son  John  had  been  effectual,  it  must  have  been  carved  out  of  her 
remainder  in  fee,  of  which  she  was  seised  as  of  her  old  estate,  and  she 
would  thereby  have  affected  her  inheritance  at  a  time  when  by  law  she 
was  incapable  of  doing  it  by  such  means ;  and  that  moreover  there  was 
another  objection  to  the  validity  of  the  said  intended  appointment,  for, 
the  estate  was  appointed  to  John,  in  fee,  subject  to  an  executory  devise 
to  and  in  favour  of  persons  not  the  objects  of  the  power,  in  case  neither 
John  or  William  should  be  living  at  the  decease  of  their  father,  and 
neither  of  them  was  living  at  the  time  of  the  death  of  their  father;  and 
that  the  appointment  to  John  Blomfield,  the  elder,  in  fee,  in  trust  for 
the  legatees,  could  not  take  effect,  because  they  were  not  objects  of  the 
power,  and  the  estate  intended  to  be  appointed  to  John,  the  son,  or  the 
estate  intended  to  be  appointed  to  John,  his  grandfather,  never  com- 
menced or  took  effect,  and  the  children  of  the  said  Mary  Blomfield,  by 
her  said  husband,  took  the  said  hereditaments  as  tenants  in  common  in 
fee-tail,  in  such  and  the  same  manner  as  if  there  had  been  no  attempt 
*to  exercise  the  same  power  of  appointment ;  and  further  reciting  p^^^-oe 
that  the  said  Charles  Eyre,  the  defendant,  had  contracted  and  ^ 
agreed  with  the  several  persons  parties  thereto  of  the  first  part,  for  the 
absolute  purchase  of  the  fee-simple  and  inheritance  of  six  one-seventh 
parts  or  shares  of  and  in  the  said  hereditaments,  and  all  other  the  parts, 
shares,  estates,  and  interests  of  the  several  persons  parties  thereto  of 
the  first  part,  of  and  in  the  said  hereditaments,  free  from  all  incum- 
brances, except  the  quit-rent  of  ll8.  6(i.  per  annum^  and  the  land-tax 
charged  thereon,  for  the  sum  of  8572.  28.  lOj^d.,  to  be  paid  as  therein 
mentioned, — the  parties  thereto  of  the  first  part  respectively  covenanted, 
each  of  them  for  himself  only,  his  heirs,  executors,  and  administrators, 
and  for  the  respective  wives  only  of  such  of  them  as  were  married,  his 
and  her  heirs,  executors  and  administrators,  that  they  the  said  William 
Blomfield  (party  thereto),  Samuel  Blomfield  (party  thereto),  Henry 
Fitch  and  Mary  his  wife,  and  W.  C.  Rouse  and  Sarah  his  wife,  or  their 
respective  heirs,  would  severally,  within  ten  days  then  next,  at  the  costs 
of  each  of  them  respe/^tively,  suffer  a  good  and  effectual  common  custom- 
ary recovery  or  recoveries  of  the  said  hereditaments  with  the  appur- 
tenances, and  would,  immediately  after  such  recovery  should  be  suffered 
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and  perfected,  procure  themselves  to  be  admitted  tenants  in  fee  to  all  the 
said  copyhold  hereditaments ;  and,  after  such  recorerjr  should  be  suffered, 
would,  at  the  request  and  costs  of  the  said  Charles  Eyre,  his  heirs  and 
assigns,  at  or  before  the  next  court  for  the  manor  of  Overhall  and 
Netherhall,  in  Dedham  aforesaid,  surrender  into  the  hands  of  the  lord 
of  the  said  manor,  or  otherwise  effectually  convey  and  assure,  according 
to  the  custom  of  the  said  manor,  to  the  use  of  the  said  Charles  Evre, 
his  heirs  and  a'^signs,  six  seventh  parts  or  shalres,  and  all  the  estate  «ftnd 
interest  of  the  said  parties  thereto  of  the  first  part,  of  and  in  the  said 
♦79f;i  *^^P7^^^  hereditaments ;  and  the  said  indenture  also  contained 
-■  covenants  by  the  said  vendors,  for  title,  and  quiet  enjoyment 
against  and  notwithstanding  any  act,  wilful  omission  of  the  vendors,  or 
of  the'  said  Mary  Blomfield,  deceased,  or  any  persons  claiming  through 
or  under  them  or  her. 

That  afterwards,  on  the  14th  of  December,  1824,  a  surrender  was 
made,  and  recovery  suffered,  in  pursuance  of  the  said  deed  of  covenant ; 
and  that  Mr.  Eyre,  the  defendant,  was  thereupon  admitted  to  the  said 
premises,  except  the  share  of  the  said  Benjamin  Goodyear  Blomfield, 
accordingly,  to  hold  to  him,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor,  and  entered  into  possession  thereof,  and  con- 
tinued in  the  possession  or  enjoyment  of  the  same  until  the  present  eject- 
ment was  brought,  in  the  beginning  of  the  year  1845 : 

That  there  was  a  custom  in  the  manor  to  appoint  guardians :  that  W. 
C.  Rouse  was  appointed  guardian  of  the  lessor  of  the  plaintiff;  and  that, 
in  1825,  a  lease  was  also  granted  by  W.  C.  Rouse, — who  purported  to 
act  as  the  guardian  of  the  lessor  of  the  plaintiff, — to  the  defendant,  of 
the  one  seventh  share  of  the  lessor  of  the  plaintiff  in  the  premises,  which 
lease  had  expired  before  the  ejectment  was  brought. 

[The  special  verdict  then  stated  lease  by  Benjamin  Goodyear  Blom- 
field, the  entry  of  the  nominal  plaintiff,  and  his  ouster  by  the  defendant.] 

And  the  jurors,  &c.,  say  that  the  defendant  was  not  and  is  not  guilty 
of  the  said  trespasses  and  ejectments  within  specified,  as  to  one  seventh 
undivided  part  of  the  several  hereditaments  within  specified:  But, 
whether  or  not,  upon  the  whole  matter  aforesaid  by  the  jurors  aforesaid 
in  form  aforesaid  found,  the  defendant  be  guilty  of  the  trespasses  and 
ejectments  within  specified,  as  to  the  said  remaining  six  seventh  undi- 
vided parts  of  the  said  hereditaments,  the  jurors  aforesaid  are  wholly 
n^pjotj-t  *ignorant,  &c. :  And  if,  upon  the  whole  matter  aforesaid,  it  shall 
-■  seem  to  the  court  that  the  defendant  is  guilty  of  the  trespasses 
and  ejectments  as  last  aforesaid,  then  the  jurors,  &c.,  say  that  the  de- 
fendant 18  guilty  thereof,  in  manner  and  form  as  the  plaintiff  has  within 
complained  against  him  ;  and,  in  that  case,  they  assess  the  damages  of 
the  plaintiff  by  reason  thereof,  over  and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  to  la.,  and  for  those  costs 
and  charges  to  40«. :  But,  if,  upon  the  whole  matter  aforesaid,  it  shall 
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^em  to  the  court  that  the  defendant  is  not  guilty  of  the  said  trespasses 
and  ejectments  as  to  the  said  six  seventh  undivided  parts  of  the  said 
hereditaments,  then  the  jurors,  &c.,  saj  that  the  defendant  is  not  guilty 
thereof  in  manner  and  form  as  the  plaintiflf  has  within  complained  against 
him :  And  because,  &c. 

Judgment  having  been  entered  for  the  defendant  upon  this  special 
verdict  in  the  court  of  Common  Pleas,  a  writ  of  error  was  brought  on 
behalf  of  the  nominal  plaintiff,  and  the  common  errors  were  assigned. 

The  case  was  argued  in  the  Exchequer  Chamber,  on  the  17th  of  June, 
1847,  before  Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Platt,  B., 
Erlb,  J.,  RoLFE,  B.,  and  Wiohtmax,  J. 

John  HodgMon  (with  whom  was  WiUes)  for  the  plaintiff  in  error.(a)  Of 
the  four  points  argued  in  the  court  •below,  two  only  are  noticed  j-^n^oo 
in  the  judgment.  That  court  held,  that  the  appointment  by  '- 
Mary  Sida  was  not  void  by  reason  of  its  having  been  made  by  her  during 
coverture,  notwithstanding  the  original  surrender  contained  no  express 
dispensation  with  the  disability  arising  from  coverture, — resting  entirely 
upon  the  passage  cited  from  Sugden  on  Powers,  (b)  and  the  authorities 
referred  to  by  that  learned  author.  As  to  that  point,  the  decision  of 
the  court  below  cannot  be  impeached.  This  case,  however,  does  not 
fall  within  the  doctrine  at  all.  The  power  here  is,  to  appoint  to  chil* 
dren  of  the  marriage.  If  Mary  Sida  was  not  to  appoint  during  cover- 
ture, her  power  would  be  reduced  almost  to  nothing.  From  the  whole 
structure  of  the  instrument,  it  is  matter  of  absolute  intendment  that  the 
power  should  be  exercised  notwithstanding  coverture. 

Upon  the  other  point,  the  decision  of  the  court  below  was  erroneous. 
They  held  the  appointment  not  to  have  been  well  executed,  by  reason 
of  the  subsequent  limitation  to  John  Blomfield,  the  grandfather ;  for, 
that  the  estate  or  interest  given  to  John  Blomfield,  the  son,  by  the 
former  part  of  the  will,  was  not  less  subject  to  be  defeated  in  conse- 
quence of  the  gift  over  being  to  a  person  incapable  of  taking,  than  if  it 
had  been  to  a  person  who  was  properly  an  object  of  the  power.  In 
construing  wills,  the  courts  always  favour  the  vesting  of  estates.  The 
general  rule  is  thus  stated  in  Jarman  on  Wills :(^)  ''The  law  is  said  to 
favour  the  vesting  of  estates ;  the  effect  of  which  principle  seems  to  be, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  in  error,  were, — 

**  1.  That  the  judgment  of  the  court  of  Common  Pleas  is  erroneous,  in  this,  that  the  void 
appointment  over  to  persons  not  objects  of  the  power,  is  in  the  nature  of  a  conditional  limita- 
tion ;  and  that,  as  it  never  could  take  effect,  by  reason  of  the  incompetency  of  the  appointees, 
it  could  not  operate  to  displace  the  previous  estate  vested  by  a  valid  appointment  in  the  father 
of  the  lessor  of  the  plaintiff: 

"  2.  That  the  appointment  is  bad  only  for  the  excess: 

"  3.  That  no  dispensation  with  coverture  was  requisite  in  the  surrender  to  uses  of  Mary  Sida*8 
Mttlement : 

**  4.  That,  if  necessary,  there  is  sn  implied  dispensation: 

"  5.  That  the  surrender  to  the  uses  of  Mory  Sida's  settlement,  was  a  sufficient  surrender  to 
the  uses  of  her  will,  if  such  surrender  was  necessory/* 

(b)  7th  edit.  Vol.  I.  p.  181.  ic)  Vol.  I.  p.  726. 
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that  property  which  is  the  subject  of  any  disposition,  whether  testa- 
•7291  ^^^^^'^y  ^^  otherwise,  will  belong  to  the  object  *of  gift,  immedi- 
-^  atelj  on  the  instrument  taking  effect,  or  so  soon  afterwards  as 
such  object  comes  into  existence,  or  the  terms  thereof  will  permit.  As, 
therefore,  a  will  takes  effect  at  the  death  of  the  testator,  it  follows  that 
any  devise  or  bequest  in  favour  of  a  person  in  esse  simply  (i.  e»  without 
any  intimation  of  a  desire  to  suspend  or  postpone  its  operation), 
confers  an  immediately  vested  interest.  If  words  of  futurity  are  intro- 
duced into  the  gift,  the  question  arises,  whether*  the  expressions  are 
inserted  for  the  purpose  of  protracting  the  vesting,  or  point  merely  to 
the  deferred  possession  or  enjoyment.**  "  On  the  same  principle,(a) 
where  a  person  who  is  entitled  to  a  reversion,  or  remainder,  in  fee, 
expectant  on  an  estate-tail  in  himself,  or  in  any  other  person,  by  his  will 
devises  the  property  in  question,  in  the  event  of  the  person  who  is  tenant 
in  tail  dying  without  issue,  this  is  construed  as  an  immediate  disposition 
of  the  te8tator*s  reversion  or  remainder.**  The  principle  was  carried  to 
a  very  great  extent  in  Wrightson  v.  Maeaulet/y  14  M.  &  W.  214..  There, 
the  testator  devised  real  estates  to  his  son  and  heir-at-law,  Reginald 
Heber,  for  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder 
to  his  daughters  in  fee ;  and,  for  default  of  such  issue,  to  his  nephew, 
Reginald  Heber,  for  life,  remainder  to  Richard  Heber,  son  of  his  said 
nephew,  for  life,  remainder  to  his  first  and  other  sons  in  tail ;  and,  in 
default  of  Richard's  being  alive  at  his  father's  death,  or  in  case  of  his 
being  alive  and  taking  an  estate  under  the  will,  and  dying  without  issue 
male,  then  to  the  use  of  the  male  heir  who  should  be  in  possession  of 
the  ancient  estate  at  Marton  belonging  to  the  Heber  family,  for  life, 
and  to  his  first  and  other  sons  in  tail ;  and,  for  default  of  a  male  heir  being 
in  possession  of  the  ancient  estate  at  Marton,  or  in  default  of  issue  male 
•7^01  ^^  ^^^^  *male  heir,  then  to  the  use  of  the  testator's  own  right  heirs, 
being  of  the  name  of  Heber,  in  fee.  Reginald,  the  son,  enjoyed 
the  estate  for  life,  and  died  without  issue ;  then  Reginald,  the  nephew, 
and  Richard,  successively,  enjoyed  it  for  life,  and  the  latter  died  without 
issue ;  and  at  his  death  there  was  no  heir  of  the  testator  existing  of  the 
name  of  Heber.  The  court  of  Exchequer  held  that  the  ultimate  limita- 
tion in  fee  vested,  on  the  death  of  the  testator,  in  his  son  and  heir-at-law, 
Reginald  Heb^.  Pollock,  C.  B.,  there  said:  "There  is  no  doubt  as 
to  the  rule  of  construction  which  is  applicable  to  this  case:  and  we  are 
all  of  opinion  that  this  estate  vested,  at  the  death  of  the  testator,  in  his 
son  Reginald  Heber,  and  not  at  the  death  of  Richard  Heber,  the  third 
devisee  for  life.  The  rule  of  construction  being  as  is  laid  down  by  Lord 
Coke,(6)  we  shall  not  break  in  upon  it  further  than  has  been  already 
done.**  And  Parke,  B.,  said:  "I  am  of  the  same  opinion,  that  the 
first  question  submitted  to  us  ought  to  be  answered  in  the  aflSrmative,  in 
accordance  with  the  rule  of  law  (which  is  a  wise  and  beneficial  rule), 

(a)  Page  727.  \k)  Co.  Litt.  27  a. 
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that  we  should  construe  estates  to  vest  at  the  earliest  possible  period : 
aud  there  is  nothing  in  this  case  to  show  a  clear  intention  to  control  that 
rule  of  law."  It  is,  therefore,  submitted,  that,  under  this  appointment, 
John  Blomfield,  the  son,  took  an  estate  in  fee,  immediately  upon  the 
death  of  his  father.  The  circumstance  of  the  property  being  copyhold, 
makes  no  difference ;  copyholds  being  subject  to  the  same  rules  in  this 
respect  as  freeholds:  Driver  v.  Thompson^  4  Taunt.  294;  Boddington 
V.  Abemethy,  6  B.  &  C.  576,  8  D.  &  R.  626;  The  King  v.  TJie 
Lard  of  the  Manor  of  Oundle,  1  Ad.  &  E.  283, 1  N.  &  M.  586,  3  N. 
&  M.  484.  Powers  are  general  and  special.  This  is  a  special  power, 
^being  limited  as  to  its  objects.  No  other  than  a  child  of  the  w-^p-n-i 
marriage  could  be  an  object  of  it.  The  testatrix  has,  in  a  very  ^ 
special  manner,  executed  it.  She  clearly  contemplated  giving  a  vested 
remainder  in  fee  to  her  son  John,  expectant  upon  his  father's  estate  for 
life.  And  this  she  follows  out  by  an  appointment,  in  the  event  of  both 
the  sons'  dying  in  the  lifetime  of  their  father,  to  the  grandfather.  The 
first  devise  is  charged  with  a  payment  of  2001.  to  the  second  son.  It 
is  unnecessary,  however,  to  resort  to  that  for  the  purpose  of  showing 
that  the  son  John  took  a  fee,  there  being  hero  words  of  inheritance. 
The  2002.  is  to  be  paid  to  William  within  a  year  and  a  day  after  the 
decease  of  John  Blomfield,  the  father,  '^  in  case  William  shall  be  then 
living  and  twenty-one  years."  The  question  is,  whether  the  contingency 
expressed  as  to  the  second  son,  was  also  intended  as  to  the  first.  The 
court,  it  is  apprehended,  can  have  but  little  diflSculty  in  holding  that 
John  took  a  vested  estate.  Although  all  the  rest  of  the  appointment 
should  be  void,  it  can  have  no  efiect  in  defeating  the  interest  of  John. 
In  Sugden  on  Powers,  Vol.  II.  p.  62,  it  is  said  .that,  "  where  a  partial 
interest  is  given  to  an  object  of  the>power,  with  remainders  to  persons  not 
objects  of  it,  and  the  doctrine  of  ey  pres  cannot  be  applied,  yet  the  whole 
appointment  will  not  be  void,  but  merely  that  part  which  is  not  autho- 
rised by  the  power.  This  rule  is  observed  as  well  at  law  as  in  equity. 
The  point,  as  we  have  incidentally  seen,  was  expressly  decided  at  law, 
in  Adams  v.  Adams^  Cowp.  651,  which  was  a  case  sent  from  the  court 
of  Chancery,  where,  under  a  power  to  appoint  to  children,  the  estate 
had  been  given  to  the  two  daughters  for  life,  in  moieties,  remainder  to 
their  children  in  strict  settlement.  The  court  of  B.  R.  certified  that, 
though  they  were  of  opinion  that  the  donee  *had  exceeded  her  r-^t-nn 
power,  which  was  confined  to  child  or  children,  by  limiting  estates  ^ 
to  her  grandchildren,  yet  they  thought  that  the  same  ought  to  prevail  so 
far  as  her  power  extended,  and  that  the  limitation  to  her  daughters  for 
life  was  good ;  but  that  the  disposition  of  the  inheritance  to  their  child 
or  children,  was  void.*'  And  in  a  subsequent  page,(a)  the  learned 
author  proceeds :  ^*  But,  in  a  case  where  the  fund  was  given  to  a  son 

{ft)  Page  71. 
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-who  nvas  an  object  of  the  power,  and  was  alive  at  the  time  it  was  created, 
for  life,  and,  after  his  decease,  to  his  wife  and  children,  who  were  not 
objects ;  btU^  in  case  he  should  die  without  leaving  a  wife  or  child  him 
surviving^  then  to  his  sister,  who  was  an  object  of  the  power ;  the  trusts 
for  the  wife  and  children  were  determined  by  Lord  Alvanley,  to  be  bad  ; 
but  he  at  the  same  time  held  that,  if  the  son  should  die  without  leaving 
a  wife  or  child  surviving,  the  gift  over  to  the  daughter  would  be  good. 
And  he  distinguished  this  case  from  the  others,  on  the  ground  that  this 
limitation  over  to  the  daughter,  was,  if  the  son  should  die  without  leaving 
a  wife  or  child  surviving.  It  fails  as  far  as  it  affects  to  give  interests  to  the 
children ;  but,  was  there,  he  asked,  any  occasion  to  make  it  fail  upon  the 
other  point,  the  gift  over  to  a  person  who  is  an  object  of  the  power  ? 
Why  was  he  to  exclude  the  person  taking  over,  who  had  a  right  to  take  ? 
There  were  two  alternatives.  If  the  son  should  leave  no  wife  or  children 
at  his  death,  then  the  limitation  over,  being  to^a  good  object,  would  take 
effect;  if  he  should  leave  a  wife  or  children,  then  it  could jiot  take  effect: 
Crompe  v.  Barrow^  4  Ves.  jun.  481."  (a)  In  the  present  case^  the  court 
below  seems  to  have  considered  the  whole  as  one  devise,  subject  to  the 
^  contingency  of  •John,  as  well  as  William,  dying  in  the  lifetime 

J  of  their  father.  That,  however,  is  not  the  true  effect  of  the 
devise ;  there  are  no  words  of  contingency  at  all  with  reference  to  the 
eldest  son.  [Parke,  B.  The  estate  given  to  John  is  to  cease  if  he  dies 
before  his  father ;  the  question  is,  whether  it  is  not  to  cease,  even  though 
the  other  limitation  over  cannot  take  effect.]  There  was  evidently  no 
intention  to  create  a  determinable  estate.  [Parke,  B.  Tou  contend 
that  the  testatrix  only  meant  John's  estate  to  CQase,  in  the  event  of  the 
other  estate,  which  she  had  no  power  to  create,  taking  effect  ?]  Precisely 
so.  [Parke,  B.  The  court  below  treat  it  as  quite  clear  that  the  tes- 
tatrix intended  that  John's  estate  should  cease,  upon  the  subsequent 
limitation  over  taking  effect.]  That  is  the  whole  point.  [Platt,  B. 
If  William  had  survived  his  father,  in  whom  would  the  estate  have  been, 
but  in  John,  or  in  John's  heirs  ?]  The  judgment  of  the  court  below 
proceeds  upon  the  assumption  that  both  the  appointments  were  void. 
That,  however,  is  not  so.  The  devise  to  John  is  a  valid  devise,  not- 
withstanding the  subsequent  excess.  The  case  would  have  been  different, 
had  there  been  no  words  of  inheritance.  There  is  no  contingency, 
except  as  to  the  200/.,  which  is  to  be  paid  to  William  at  all  events,  if  he 
shall  attain  the  age  of  twenty-one.  It  is  well  settled  that,  where  a 
devise  is  capable,  according  to  the  state  of  the  objects  at  the  death  of  the 
testatovy  of  taking  effect  as  a  remainder,  it  shall  not  be  construed  to  bo 
an  executory  devise:  Purefoy  v.  Rogers^  2  Lev.  39,  2  Saund.  380: 
Jarman  on  Wills,  Vol.  I.  p.  778. 

(a)  And  see  3  Bro.  C.  C.  415  ;  Bayley  v.  Uoyd,  5  Russ.  330,  342,  344  ;  Hewitt  ▼.  Lord  Daen 
3  Keen.  6*22. 
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Bovill  (with  whom  was  Talfourd^  Serjt.)  for  the  defendant  in  error.(a) 
It  is  not  denied  that  this  ^instrument  is  to  receive  the  same  con-  rmnoA 
Btraction  that  would  be  put  upon  an  ordinary  will ;  or  that  it  is  a 
settled  rule  that  an  estate  shall  never  be  held  contingent,  if,  consistently 
with  the  apparent  intention  of  the  testator,  i^  can  be  held  to  vest.  In 
order  to  ascertain  the  intention  of  the  testatrix, — and  that,  to  use  the 
words  of  Lord  Kenyon  in  WaUim  v.  Foxon^  2  East,  86,  is  the  polar  star 
by  which  the  court  is  to  be  guided  in  the  construction  of  wills,  where  no 
rule  of  law  is  thereby  infringed, — ^the  whole  will  must  be  looked  at.  In 
SumBoll  V.  Davy^  1  Bos.  k  Pull.  215,(6)  A.  devised  all  his  freehold  and 
leasehold  estates  to  B.,  and  the  issue  of  her  body  ^'  as  tenants  in  common, 
but,  in  default  of  such  issue,  or,  being  such,  if  they  should  *all  die  r^noti 
under  twenty -one,  and  without  leaving  issue,"  then  over :  and  it  ^ 
was  lield,  that,  all  the  limitations  subsequent  to  that  to  B.  being  contin- 
gent, the  remainders  in  the  freehold  were  barred  by  fine  and  recovery, 
but  that  the  leasehold  vested  in  the  remainder-man  on  the  death  of  B. 
without  issue.  Eyrk,  C.  J.,  there  says :  "  Technical  rules  are  not  to  be 
relied  upon  in  explaining  the  intention  of  testators :  and  yet  cases  of 
intention  are  much  embarrassed  by  authorities.  If  this  case  were  stripped 
of  all  authorities,  I  would  inquire  what  was  the  intention  of  the  testator, 
as  it  appeared  from  the  circumstances  of  his  family,  and  the  words  of 
the  will :  and  next,  I  would  examine  the  rules  of  law,  to  see  how  far  the 
intention  of  the  testator  was  consistent  with  them.  An  anxiety  to 
effectuate  what  had  been  considered  as  the  leading  intention  of  testators, 
has  introduced  all  the  difficulty  in  this  kind  of  cases.  It  often  happens 
that  a  testator  means  to  limit  his  estate  in  a  way  which  the  law  does  not 
allow."  Similar  doctrine  is  laid  down  by  Lord  Kenyon,  in  Doe  d.  Com- 
berbach  v.  Perryn^  3  T.  R.  484.  "  The  grounds,"  says  his  lordship, 
^'  on  which  this  case  has  been  argued  on  the  part  of  the  defendant,  are 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 
*  "  That  the  platntitT  is  not  entitled  to  recover  the  siX'Sevenths  of  the  property,— 

'*  First,  because  the  appointment  by  the  said  Mary  Blomfield  by  her  will,  was  void,  by  reason 
of  its  attempting  to  ber^efit  persons  not  objects  of  the  power  created  by  the  surrender : 

**  Secondly,  because  the  appointment  was  entire,  and  could  not  be  separated  or  disconnected ; 
and  that  part  of  the  oppoiniment  which  by  itself  might  have  been  valid,  was  not  wholly  inde- 
pendent of  and  unconnected  with  ihat  which  was  clearly  invalid  ;  and  the  extent  and  eflect  of 
that  part  which  was  within  the  power  would  be  greater  or  less,  according  as  the  remainder  was 
▼alid  or  invalid ;  and  the  whole  is  dependent  and  inseparable  : 

*\  Thirdly,  because,  if  the  latter  part  of  the  appointment  had  been  in  favdur  of  younger 
children,  and  within  the  power,  the  appointment  to  John,  the  son,  would  clearly  have  been 
contingent,  and  is  not  the  less  contingent,  or  subject  to  be  defeated,  in  consequence  of  the  per- 
sons actually  named,  being  incapable  of  taking  under  the  appointment : 

'*  Fourthly,  because  the  intention  was,  not  to  give  the  fee  absolutely  to  John,  the  son,  but 
only  in  case  he  survived  his  father ;  and  because  any  interest  of  John,  the  son,  would  have  been, 
and  was,  defeated  and  divested  by  his  death  in  his  father's  lifetime, — the  brother  William  being 
also  dead : 

"  Fifthly,  because  the  power  was  exercised  by  Mary  Blomfield  in  the  lifetime  of  her  husband* 
and  it  contained  no  express  dispensation  of  coverture  : 

"  Sixthly,  because  there  was  no  surrender  to  the  uses  of  the  will." 

(ft)  And  see  Doe  d.  Davy  v.  BurmalU  6  T.  R.  30. 
VOL.  v.— 58  2  Q 


735  Doe  d.  Blomfield  v.  Eyre.   H.  V.  1848. 

those  on  which  we  proceed  in  giving  our  judgment,  namely,  what  is  the 
gener$i1  intention  of  the  devisor,  and  whether  he  has  used  words  sufficient 
in  law  to  carry  that  intent  into  execution.  In  doing  this,  we  are  not  to 
proceed  on  conjecture,  but  on  the  words  of  the  will ;  from  the  whole  of 
which  we  are  to  endeavour  to  extract  the  fair  meaning."  [Parkb,  B. 
What  estate  do  you  contend  that  John  Blomfield  the  son  took  ?]  It  is 
diflScult  to  define  it  with  accuracy,  seeing  that  copyholds  are  not  within 
the  statute  of  uses.  Perhaps,  the  best  definition  would  be,  to  call  it  a 
m*7Qcr\  qualified  conditional  limitation  in  fee.  [Platt,  B.  Or,  a  *con. 
ditional  copyhold  of  inheritance.]  There  are  many  cases  to  show- 
that  a  subsequent  limitation  may  have  the  efiect  of  qualifying  or  cutting 
down  a  preceding  one.  [Platt,  B.  What  estate  was  given,  in  the 
event  of  John  dying,  and  William  surviving  his  father  ?]  None.  [Parke, 
B.  The  devise  to  John  is  only  displaced  by  the  estate  subsequently 
created  ;  and,  as  the  subsequent  estate  cannot  take  efiect,  what  is  there 
to  displace  John's  interest  ?]  That  depends  upon  whether  that  part  of 
the  limitation  which  is  bad  can  be  separated  from  the  good  part,  so  that 
the  latter  may  take  effect,  notwithstanding  the  former.  Sir  Edward 
Sugden,  in  his  treatise  on  Powers,  7th  edit.  p.  78,  says :  "  Where  the 
limitations,  although  several  and  distinct,  make  but  one  estate  in  law, 
the  appointment  is  wholly  void  at  law,  by  reason  of  the  excess ;  as,  if, 
under  a  power  to  appoint  for  life,  the  donee  appoint  to  the  object  of  the 
power  for  life,  and,  after  his  death,  to  the  use  of  his  (the  appointee's) 
heirs,  T>r  the  heirs  of  his  body,  the  two  limitations  coalesce,  and  the 
appointment  is,  in  efiect,  of  an  estate  in  fee,  or  an  estate  in  tail,  and 
therefore  is  at  law  void  in  toto.**  For  this  he  cites  Peters  v.  Mashamj 
Fitzgibbon,  156, 157.  Again,  he  says  :{a)  "  Where  conditions  are  annexed 
to  the  gift  not  authorised  by  the  power,  the  gift  is  good,  and  the  con- 
dition only  is  void,  so  that  the  appointee  takes  the  fund  absolutely.  As, 
if  an  appointment  should  be  made,  and  a  condition  annexed  to  it,  that 
the  appointee  shall  release  a  debt  owing  to  him,  or  pay  money  over, 
the  appointment  would  be  absolute,  and  the  condition  only  would 
be  void,  because  the  boundaries  between  the  excess  and  proper  execu- 
tion are  precise  and  apparent."  All  the  cases  he  refers  to  are  cases  of 
a  life,  or  some  previous,  estate ;  the  residue  only  is  being  dealt  with. 
♦Such  were  the  cases  of  Adams  v.  Adams  and  Brudenell  v. 
J  Elwes,  The  same  doctrine  is  applied  in  Doe  d.  Nicholson  v. 
WeJfordy  12  Ad.  &  E.  61.  There,  under  a  power  of  appointment  to  any 
one  or  more  of  the  appointor's  children^  an  appointment  to  E.,  his 
daughter,  with  limitation  over  to  her  daughter,  was  held  good  as  to  E., 
though  void  as  to  the  grandchild.  There,  however,  the  estates  were 
clearly  divisible.  The  cases  of  Pawlet  v.  Patcletj  1  Wils.  224,  and 
Goodtitle  d.  Russell  v.  Weal^  2  Wils.  869,  are  also  authorities  to  show, 
that  the  unauthorised  annexation  of  a  condition,  or  any  other  excess,  in 

(a)  Page  84. 
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the  execution  of  a  power,  vitiates  it.  Jee  v.  Audley,  1  Cox,  S24,(a)  and 
Rautledge  v.  DorrUj  2  Ves.  jun.  857,  are  to  the  same  effect.  Alexander 
V.  Alexander^  2  Yes.  sen.  640,  shows  that  a  void  limitation  will  prevent 
a  subsequent  limitation  over  from  taking  effect.  The  general  rule  is, 
that  an  appointment  that  is  bad  in  part,  is  bad  altogether :  the  qualifi- 
cation of  that  rule  is,  where  the  first  limitation  is  clear,  and  capable  of 
being  severed  from  that  which  is  bad.  Here,  the  will  is  a  good  exercise 
of  the  power  down  to  the  point  where  the  grandfather  is  named :  but, 
taking  the  whole  will  together,  it  is  clear  that  the  testatrix  did  not  intend 
her  son  John  to  take  any  estate,  unless  he  survived  his  father.  The 
judgment  of  the  lord  chancellor  in  QanipertzY.QompertZj  2  Phillips,  107, 
affords  an  illustration  of  the  distinction  between  a  direction  in  a  will 
which  goes  to  cut  down  or  qualify  a  prior  absolute  gift,  and  one  which 
only  goes  to  regulate  the  mode  in  which  such  gift  shall  be  dealt  with  and 
enjoyed.  Doe  d.  Woodall  v.  Woodall^  3  Man.  6r.  k  S.  349,  strongly 
fortifies  the  argument.  There,  the  testator  devised  lands  to  his  son  for 
life,  with  remainders  in  strict  settlement  to  his  issue ;  remainder  to  the 
testator's  grandson  A.  for  life,  remainder  *in  strict  settlement  to  p^^i^oo 
his  issue ;  and,  for  default  of  such  issue,  then  ^'  to  the  use  of  my  ^ 
grandchildren,  B.,  C,  D.,  and  E.,  (brothers  and  sisters  of  my  grand- 
son A.)  if  they  shall  happen  to  be  living  at  the  time  of  my  decease,  for 
their  lives  and  the  life  of  the  survivor  of  them,  to  take  as  tenants  in 
common,  and  not  as  joint-tenants;'*  and,  from  and  after  their  several 
deceases,  and  the  decease  of  the  survivor  of  them,  the  said  B.,  C,  D., 
and  E.,  to  the  use  of  the  first  and  all  and  every  the  son  and  sons  of  the 
body  and  bodies  of  my  said  grandchildren,  severally  and  successively, 
and  in  remainder,  one  after  another,  as  they,  and  every  of  them,  shall 
be  in  priority  of  birth  and  seniority  of  age,  and  of  the  several  and 
respective  heirs  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  issuing,  the  elder  of  such  sons,  and  the  heirs  of  his  body,  being 
always  preferred,  and  to  take,  before  the  younger  of  them  and  the  heirs 
of  his  and  their  body  and  bodies,  to  take  as  tenants  in  common,  and  not 
as  joint-tenants;  and,  for  want  or  in  default  of  such  issue,  to  all  and 
every  the  daughter  and  daughters  of  the  four  grandchildren,  in  like 
manner:  ^'and,  in  case  either  of. my  said  grandchildren,  B.,  C,  D., 
and  E.,  shall  happen  to  die,  leaving  no  issue  behind  him,  her,  or  them, 
then  my  will  and  meaning  t>,  that  all  and  singular  the  premises  herein 
lastly  devised,  shall  go  and  remain  to  the  survivor  of  them,  and  the  heirs 
of  his  or  her  body  lawfully  to  be  begotten  in  manner  aforesaid;  and,  on 
failure  of  issue  of  either  of  their  bodies,  lawfully  begotten,  then  I  give, 
devise,  and  bequeath  the  same  premises  to  the  use  of  the  children  of  my 
brothers,  F.  and  G.,"  &c.  The  testator's  grandson,  C,  survived  his 
brothers  and  sisters,  and  entered  into  possession,  the  testator's  son  and 
his  grandson  A.  having  both  died  without  issue.     It  was  held  that  G. 

id)  Cited  (aom.  Gee  v.  Audley)  2  Ves.  jun.  365. 
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took  an  estate  for  life  only;  the  effect  of  the  words — '^ shall  go  aod 
remain  to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body,  law- 
*7^QT    ^^^^^  ^^  ^^  begotten  *tn  manner  aforesaidy**  being,  to  bring  the 

^  lands,  in  the  event  to  which  the  clause  in  which  they  were  foand 
applied,  within  the  preceding  clause,  which  gave  life-estates  to  the 
grandchildren,  with  remainders  in  tail  to  their  sons  and  daughters ;  and 
there  being  no  other  part  of  the  will  to  which  the  words  of  reference 
"in  manner  aforesaid"  could  be  applied.  Brigtowe  v.  Warde^  2  Ves. 
jun.  336,(a)  is  an  instance  of  the  execution  of  a  power,  where  the  excesa 
was  severable  from  the  rest  of  the  instrument.  [Parke,  B.  The  limi- 
tation here  to  the  grandfather,  is  clearly  bad.  The  only  question  is, 
whether  that  vitiates  the  whole.]  It  is  one  entire  dealing  with  the 
whole  estate,  and  cannot  be  separated. 

In  1  Preston  on  Abstracts,  339,(J)  it  is  said :  "  If  a  power  be  given, 
which,  in  sound  construction,  is  to  be  exercised  during  coverture,  or  by 
a  woman,  being  sohy  (3  Atk.  711,)  the  coverture  in  one  case,  and,  in  the 
other  case,  its  absence,  will  be  a  limited  period,  within  which  the  power 
may  be  exercised ;  and  the  existence  of  the  coverture  in  one  case,  and  in 
the  other  case  its  absence,  will  be  essential  to  the  valid  exercise  of  tbe 
power.  The  opinion  which  prevails  at  present,  is,  that  a  power  coupled 
with  an  interest,  and  vested  in  a  married  woman,  may  be  executed  by 
her  during  coverture.  Lord  Hardwickb,  3  Bro.  P.  C.  308,  refers  to  the 
case  of  Beaumont  v.  Rtchj{e)  as  having  decided  thi^  point.  He  also 
refers  to  the  case  of  Lady  Travel;  and  Mr.  Sugden,  in  his  valuable  Essay 
on  Powers,  has  quoted  a  long  list  of  cases  in  support  of  a  like  doctrine. 
The  case  of  Lady  Travel  ha&  not  been  found ;  and  the  case  of  Beau- 
mont  V.  Richy  instead  of  having  decided  the  point,  left  it,  as  far  as  an 
opinion  can  be  formed  from  the  reports,  in  doubt,(c)  and  all  the 
^.pjAfY^  *other  cases  are  instances  of  powers  to  lease ;  and  such  powers 

-^  are,  from  their  nature,  to  be  exercised  during  coverture ;  since 
it  is  manifestly  for  the  benefit  of  the  married  woman,  and  of  the  persons 
in  remainder  or  reversion,  that  the  property  should  be  duly  and  properij 
tenanted.  It  is  too  much,  then,  to  consider  it  to  be  clear,  that  a  power 
given  to  a  woman,  by  way  of  interest,  is  without  a  dispensation,  in  terms 
or  by  circumstances,  with  the  disability  of  coverture,  exercisable  with 
effect,  while  she  is  under  coverture.*'  In  Watkins  on  Conveyancing,(<2) 
in  a  note  by  the  editor,  it  is  said :  '^  It  is  now  clearly  settled  that  a  mar- 
ried woman  may  exercise  a  power  simply  collateral,  though  no  special 
words  are  used  to  dispense  with  the  disability  of  coverture ;  and  that,  if 
there  be  an  express  dispensation  with  the  coverture,  she  may  exercise 
powers  coupled  with  an  interest :  but,  with  regard  to  powers  coupled 

(a)2ded.  Vol.  VI.  p.  152. 

(b,  Lord  Antrim  v.  Duke  of  Buckingham,  Sugden,  134. 

(c)  But  the  lords  sent  to  have  the  opinion  of  the  judges  (4  Vin.  Abr.  168),  which  opinion  Lord 
Hardwicke  may  have  known. 
id)  9ih  edit.,  by  H.  H.  White. 
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with  an  interest,  where  the  coverture  is  not  expressly  dispensed  with, 
there  is  no  decision  on  the  point :  the  prevailing  opinion,  however,  is, 
that  she  can  exercise  such  powers  also. "(a)  [Alderson,  B.  This  is  a 
power  given  by  a  settlement  made  on  the  marriage  of  the  party.  It  is 
Bot  said  that  the  power  shall  be  exercised  only  upon  the  decease  of  the 
husband.  Erle,  J.  Mary  Blomfield  had  a  good  fee-simple  after  her 
husband's  death.  Parke,  B.  The  circumstances  of  the  case  are  an  im- 
plied dispensation  with  coverture.]  The  doctrine  is  further  adverted  to 
in  Churchill  v.  Dibben^  Kenyon's  Notes  in  Chancery,  Vol.  II.  part 
2,  p.  82.  For  anything  that  appears,  it  might  have  been  intended  that 
Mary  Blomfield  should  exercise  the  power  only  in  the  event  of  her  sur- 
viving her  husband. 

*  Hodgson,  in  reply.  [Parke,  B.  The  judges  entertain  no  rm^A\ 
doubt  that  this  was  a  power  that  might  be  exercised  by  Mary 
Blomfield  during  coverture.  Upon  that  point,  therefore,  we  agree  with 
the  judgment  of  the  court  of  Common  Pleas.]  The  other  point  lies  in 
a  very  narrow  compass.  If  the  contingency  be  applicable  to  both  the 
sons,  there  is  an  end  of  the  argument.  In  the  judgment  below,  the 
court  say :  {b)  '^  If  the  appointment  in  this  case  had  been  to  the  younger 
children  of  the  marriage,  upon  the  contingency  of  the  two  elder  sons 
dying  before  their  father,  such  an  appointment  would  have  been  free  from 
objection :  but,  in  that  case,  the  estate  given  in  the  first  instance  to  John, 
would  be  subject  to  a  contingency  by  which  it  would  be  liable  to  be 
defeated."  No  doubt  it  would.  But  the  court  go  on  to  say — ^'and  the 
estate  or  interest  given  to  John,  the  son,  by  the  actual  appointment,  is 
not  less  subject  to  be  defeated  in  consequence  of  the  gift  over  being  to 
a  person  incapable  to  take,  than  if  he  had  been  capable.  Taking  this 
appointment  as  a  whole,  the  intention  was,  not  to  give  John  a  fee  abso- 
lute at  all  events,  but  only  in  case  he  or  William,  his  brother,  survived 
the  father."  That  is  begging  the  question.  The  testatrix  gives  a  fee 
to  her  son  John.  But,  in  the  event  of  his  dying  in  his  father's  lifetime, 
she  gives  the  estate  over  to  a  person  not  an  object  of  the  power.  To 
the  extent  of  that  limitation  over,  her  will  must  be  disappointed.  The 
intention  of  the  testator,  it  is  conceded,  is  the  polar  star  by  which  the 
court  must  be  guided  in  construing  a  will.  That,  however,  is  a  some- 
what vicious  mode  of  expression :  in  truth  it  means,  the  legal  and  gram- 
matical sense  of  the  words  of  the  will.  Giving  a  fair  and  reasonable 
construction  to  the  words  of  this  will,  no  amount  of  ingenuity  can  twist 
the  devise  to  the  son  John,  into  a  '''contingent  estate.  The  rm^Ao 
question  is  by  no  means  new.  Executory  devises,  it  is  true,  had  ^ 
no  existence  in  the  time  of  Lord  Coke,  bfit  conditions  had :  and  in  Co. 
liitt.  206  a,  it  is  said,  that,  '^  if  the  condition  of  a  bond,  &;c.,  be  impos- 

(a)  Citing  1  Sugden  on  Powers,  6th  edit.  185, 194 ;  1  Preston  on  Abstracts,  340 ;  Hargreave's 
Co.  Litt.  112  a,  n.  6. 
(6)3Man.  6r.  &S.579. 
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sible  at  the  time  of  the  making  of  the  condition,  the  obligation,  kc,  is 
single.  And  so  it  is  in  case  of  a  feoffment  in  fee,  with  a  condition  sub- 
sequent that  is  impossible,  the  state  of  the  feoffee  is  absolute:  but  if  the 
condition  precedent  be  impossible,  no  state  or  interest  shall  grow  there- 
upon." The  court  below  were  clearly  wrong  in  holding  that  the  two 
limitations  were  incapable  of  being  separated.  In  Goodright  d.  Larmer 
V.  Searhy  2  Wils.  29,  it  was  held  that  an  executory  devise  in  fee  is  like 
a  contingent  remainder,  and  passes  to  the  heir  of  the  executory  devisee, 
who  dies  before  the  contingency  happens.  In  Goodtitle  d.  Vincent  ▼. 
White^  15  East,  174,  upon  a  devise  to  the  testator's  wife  B.  of  all  his 
real  and  personal  estate,  &c.,  in  trust  for  the  education  and  maintenance 
of  his  only  daughter  M.  till  she  arrives  at  the  age  of  twenty-one,  and, 
in  case  of  M.'s  death  before  she  arrives  at  twenty-one,  then  a  devise  of 
the  whole  of  his  said  estates  and  effects  to  B.,  his  wife ; — ^it  was  held 
that  M.,  the  daughter,  took  a  present  limited  fee,  either  by  descent,  or, 
by  implication,  under  the  will,  upon  the  contingency  of  her  dying  under 
twenty-one;  and  that  B.,  the  mother,  took  an  executory  devise 
in  fee,  which  upon  her  death  before  the  daughter  attained  twentj- 
one,  descended  to  the  daughter ;  and  that,  the  daughter  after- 
wards dying  before  she  attained  twenty-one,  such  executory  interest 
which  did  not  unite  with,  nor  was  merged  or  extinguished  in, 
the  fee  which  she  had  ex  parte  patemd  during  her  life,  descended 
to  her  heirs  ex  parte  matemd.  Upon  this  subject,  Mr.  Jarman 
•71^1  *®*y^  •(^)  "  ^^  ™*y  ^^  observed,  that,  where  the  defeasible  estate 
-■  in  fee,  and  the  executory  fee  to  arise  out  of  it  on  a  given  event, 
become  vested  in  the  same  person,  the  latter  is  not  merged  or  extinguished 
in  the  former,  the  two  interests  being  successive,  and  not  concurrent.'* 
Sir  Edward  Sudgen,  in  a  passage  already  quoted,(i)  says,  that,  ^*  where 
conditions  are  annexed  to  the  gift,  not  authorised  by  the  power,  the  gift 
is  good,  and  the  condition  only  is  void,  so  that  the  appointee  takes  the 
fund  absolutely."  So,  here,  suppose  the  devise  had  been  to  the  son,  on 
condition  of  his  paying  a  sum  of  money  to  the  grandfather,  who  is  not 
an  object  of  the  power ; — the  condition  would  have  been  void,  but  the 
estate  would  vest  absolutely  in  the  son.  It  may  be  conceded,  that, 
where,  in  the  case  of  a  will,  or  other  instrument,  made  in  execution  of  a 
power,  you  cannot  separate  the  good  from  the  bad  part,  the  whole  is 
bad.  But  Sadler  v,  Pratty  5  Simmons,  632,  is  an  authority  to  show, 
that  the  courts  will  be  astute  to  sustain  as  much  of  it  as  is  capable  of 
being  sustained.  There,  a  lady  having  four  children  by  her  first  husband, 
and  three  by  her  second,  and  having  power  to  appoint  a  fund  amongst 
the  former  only,  appointed  it  amongst  all  her  children  equally,  and 
declared,  that,  if  her  children  by  her  first  husband  should  refuse  to 
share  the  fund  with  her  other  children,  the  whole  fund  should  go  to  her 
youngest  child  by  her  first  husband :  and  it  was  held  that  the  appoint- 
{a)  1  Jarman  on  Wills,  791.  (b)  Sugden  on  Powers,  Vol.  II.  p.  84. 
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mcnt  WAS  not  wholly  void,  but  that  the  first  class  of  children  took  each 
one  seventh  of  the  fund  under  it,  and  that  the  other  shares  went  to  them 
as  in  default  of  appointment.  It  is  quite  unnecessary  to  quarrel 
with  the  cases  of  Ooodtitle  d.  Russell  v.  Weal^  Bumsall  v.  Davey, 
^Routledge  v.  Dorril,  and  Doe  d.  Nichohon  v.  Wehford;  they  r^^M^ 
are  all  plainly  distinguishable.  [Parke,  B.  Can  you  refer  us  to  ^ 
any  case  of  a  limitation  to  one,  and  a  conditional  limitation  over  to  a 
person  who  could  not  take,  as,  a  corporation,  a  monk,  or  a  person  not  in 
eue  at  the  time  of  the-  execution  of  the  power  ?]  No  doubt  there  are 
some  such  cases.  Of  that  class  are  the  cases  of  perpetuity.  [Rolfb, 
5.  That  can  hardly  apply :  the  first  taker  is  clearly  intended  to  take, 
and  takes  for  ever,  unless  the  estate  can  go  over  to  another.] 

Cur.  adv,  vulL 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  on  a  judgment  of  the 
court  of  Common  Pleas  on  a  special  verdict.  The  facts  of  the  case 
are  fully  stated  in  the  special  verdict.  It  is  unnecessary  to  advert  to 
them  in  detail :  a  very  short  statement  is  sufficient  to  explain  the  ques- 
tions which  we  have  to  decide. 

On  the  marriage  settlement  of  Mary  Sida,  a  copyhold  estate  of  which 
she  was  seised  in  fee,  was  settled  to  the  use  of  her  husband  for  life,  and, 
after  his  death,  to  the  use  of  Mary  Sida  for  life,  and,  from  and  after 
her  decease,  to  the  use  of  such  child  or  children  of  the  body  of  Mary 
Sida,  by  her  intended  husband,  and  for  such  estates  or  other  interest, 
and  in  such  parts,  shares,  or  proportions,  as  Mary  Sida,  by  any  deed  or 
writing,  sealed  in  the  presence  of,  and  attested  by,  two  witnesses,  or  her 
last  will,  duly  executed,  might  direct  and  appoint ;  and,  for  want  of  such 
appointment,  to  the  use  of  all  the  children  of  the  marriage,  as  tenants 
in  common  in  tail ;  and,  in  default,  to  Mary  Sida  in  fee. 

Mary  Sida,  in  the  lifetime  of  her  husband,  and  then  having  two  sons, 
made  a  will,  duly  executed  according  to  the  power,  and  appointed  the 
estate  to  her  eldest  son,  John  Blomfield,  and  his  heirs  and  assigns  for 
ever,  upon  *condition  that  he  should  pay  to  her  other  son  200/.,  j-^,- . - 
within  a  year  and  a  day  after  her  husband's  death,  in  case  he  *- 
should  be  living,  and  twenty-one  years  of  age,  &c. ;  but,  if  neither  of 
her  sons  should  be  living  at  the  decease  of  her  husband,  she  appointed 
the  estate  to  her  father-in-law,  his  heirs  and  assigns,  upon  certain 
trusts. 

The  testatrix  died  in  1782.  John  Blomfield,  the  devisee,  died  in 
1820,  in  his  father's  lifetime,  leaving  the  lesspr  of  the  plaintiff,  hid 
youngest  son  and  customary  heir:  and  the  father  died  afterwards,  in 
1 820.     William  Blomfield,  the  second  son,  had  previously  died  in  1767. 

This  action  was  brought  in  1841.  The  defendant  defended  for  six 
seventh  parts  of  the  property :  and  the  question  is,  whether  the  lessor 
of  the  plaintiff  ^  entitled  to  recover  those  six  sevenths. 
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The  court  of  Common  Pleas  decided  that  he  was  not :  and  we  are  of 
opinion  that  their  decision  was  correct. 

Two  objections  were  made  to  the  title  of  the  lessor  of  the  plaintiff. 
The  first  objection  was,  that  there  was  no  dispensation  of  coverture  in 
the  power  given  to  Mary  Sida ;  and  that  her  execution  of  the  power 
during  coverture,  was  therefore  void.  The  second  was,  that  John 
Blomfield,  the  son,  had  no  estate  which  descended  to  the  lessor  of  the 
plaintiff. 

We  intimated  our  opinion,  in  the  course  of  the  argument,  that  it  was 
clear  that  there  was  in  this  case  an  implied  dispensation  of  coverture, 
and  that  there  could  be  no  doubt  that  the  meaning  of  the  settlement  was, 
that  the  power  should  be  executed  by  Mary  Sida  whether  she  were  sole 
or  covert. 

The  second  was  the  principal  question.  It  was  contended,  on  behalf 
of  the'  defendant  in  error,  that  the  appointment  to  the  son  was  altogether 
void,  by  being  so  connected  with  the  appointment  to  the  father-in-law 
that  it  could  not  be  separated.  If  this  was  so,  the  plaintiff  could  not  be 
♦Yj.  "1  ^^*''^'^^  *^  recover.  But  the  learned  *counsel  for  the  plaintiff  in 
^  error  argued,  that  the  appointment  was  not  altogether  void,  but 
gave  a  vested  defeasible  estate  in  fee  to  the  eldest  son ;  and  that  the 
appointment  over  alone  was  void. 

Admitting  that  argument  to  be  correct,  — as  we  think  it  was, — we  are 
of  opinion,  that,  in  the  event  which  has  happened,  this  estate  was  put  an 
end  to,  and,  consequently,  that  the  lessor  of  the  plaintiff  is  not  entitled. 

The  learned  counsel  contended,  that,  where  there  is  an  estate  in  fee, 
liable  to  be  defeated  on  a  condition  subsequent,  and  that  condition  either 
originally  was,  or  by  matter  subsequent  became,  impossible  to  be  per- 
formed, the  defeasible  estate  was  made  absolute ;  and  he  cited  Co.  Litt. 
206  a.  Of  this  there  is  no  doubt ;  the  principle  is  applicable  to  this 
case,  if  the  condition  was  impossible.  But  the  question  is,  what  was  the 
condition  by  which  the  testatrix  meant  the  estate  to  be  defeated.  Was 
it, — if  the  two  sons  should  die  in  the  father's  lifetime  ?  or  was  it, — if  they 
so  died,  and  the  estate  should,  by  law,  vest  in  the  father-in-law?  In  the 
former  case,  the  plaintiff  would  fail :  in  the  latter,  he  would  succeed. 

This  question  is  not  peculiar  to  cases  of  appointments  under  powers  : 
it  might  arise  upon  an  ordinary  will.  If  a  testator  were  to  devise  to  A. 
B.  in  fee,  and  to  direct  that,  in  the  event  of  A.  B.  dying  in  the  lifetime 
of  J.  S.,  the  estate  should  go  over  to  a  charity,  it  surely  is  perfectly 
clear,  that,  if  A.  B.  died  in  the  lifetime  of  J.  S.,  he,  A.  B.,  or  rather, 
his  heirs,  would  lose  the  estate.  The  testator  could  not  give  to  the 
charity,  without  taking  away  from  the  devisee.  The  testator,  therefore, 
in  such  a  case,  by  his  will  says :  "  If  A.  B.  dies  in  the  lifetime  of  J-  S., 
I  do  not  mean  that  A.  B.  or  his  heirs  should  any  longer  have  the  estate." 
The  estate  of  A.  B.  is  in  such  case  defeated,  not  by  the  giving  over  of 
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the  estate  to  the  charity,  but  by  the  happening  of  the  event  on  r*^  17 
which  the  testator  ^intended  it  should  go  over.(a)  So,  in  the  case 
before  us :  *the  testatrix  (for  this  purpose,  she  may  be  treated  rm^AQ 
as  an  ordinary  testatrix)  says,  in  substance :  ^*  If  my  son  John 
and  his  brother  William  die  in  their  father's  lifetime,  I  do  not  mean  him 
(John)  to  have  the  property ;  but  I  give  it  over  to  strangers."  That 
which  defeats  the  estate  of  John,  is,  the  death  of  himself  and  brother  in 
his  father's  lifetime, — not  the  giving  over  of  the  estate  to  strangers.  The 
reason  why  John's  ^representatives  cannot  claim  the  property,  is,  that 
his  mother  expressly  declared,  that,  in  the  event  which  happened,  he 
should  not  have  it.  How  she  would  have  disposed  of  it,  if  she  had 
known  that  she  could  not  give  it  in  the  mode  proposed  by  her  will,  can 
only  be  matter  of  conjecture.  One  thing  quite  certain,  is,  that  she  has 
not  expressed  any  intention,  that  in  the  events  which  have  happened, 
John  should  take :  and,  as  he  could  only  be  entitled  by  virtue  of  an 
expressed  intention  in  his  favour,  we  think  that  he  fails  to  establish  any 
right.  Judgment  affirmed. 

(a)  Tn  the  case  of  a  deviM  by  A.  to  B.  in  fee,  upon  a  contingent  event,  without  more,  the 
land  descends  to  the  heir  of  A.,  subject  to  the  contingent  executory  devise,  and  the  fee  is  in 
the  heir  of  A.,  until  that  deviae  takes  effect.  Any  declaration  that,  until  the  event  content- 
plated,  A.*s  heir  shall  not  have  the  land,  would  be  nus;atory,  as  the  heir  necessarily  takes  in 
the  absence  of  an  immediate  effectual  disposition  thereof.  So,  in  the  case  of  a  devise  by  A. 
to  B.  in  fee  on  a  contingent  event,  and  subject  to  the  contingent  devise,  to  C.  in  fee,  C.  is  substi- 
tuted for  the  heir  of  A.,  and  the  fee  vested  in  C.  remains  undivested  until  the  devise  to  B. 
takes  effect.  In  each  cate  the  intention  is,  in  the  event  contemplated,  not  simply  that  the 
primary  taker  shall  not  retain  the  land,  but  that  the  land  shall  go  preferably  to  B.,  and  if,  from 
any  cause  whatever,  B.  is  incapahlp  of  taking,  the  divesting  intention  fails.  (Ace.  per  Rolfe, 
B.,  supra,  744.)  The  effect  is,  in  substance,  the  same  where  A.  devises  to  B.  in  fee,  with  a 
contingent  executory  devise  over  to  C.  If,  by  any  means,  the  devise  to  C.  is  removed  out  of 
the  way,  or  if  the  devise  to  C.  is  of  a  less  estate  than  the  fee,  the  estate  of  B.  is  not  defeated, 
or  is  only  partially  defeated.  The  estate  was  not  intended  to  be  taken  from  B.,/or  any  other 
jmrpote  than  that  of  giving  it  to  C,  and  that  purpose  failing,  A.*s  original  bounty  remains  in 
full  operation.  It  appears  to  be  immaterial  from  what  cause  the  executory  devise  to  C.  faila 
of  effect,  whether  by  reason  of  the  contingency  itself  not  arising,  or,  of  its  being  too  remote, 
or  of  the^enth  of  C.  in  the  lifetime  of  A.,  or  of  C.'s  incapacity  to  take.  The  late  case  of 
Jcekton  v.  Noble,  2  Keen,  590,  appears  to  be  in  substance  this:  A.  devises  to  B.  in  fee,  but  in 
case  B.  shall  leave  no  child,  then  to  C.  or  his  children  surviving  B.  C.  dies  in  the  lifetime  of 
B.  without  leaving  any  child.  It  was  held,  that  the  estate  already  vested  in  B.  could  not  be 
divested,  although  B.  (who  was  living)  should  die  without  issue, — that  B.  had  **  an  abtolute 
estate,  aubject  to  be  defeated  by  the  contingent  executory 'gift  over,"  of  which  g}fi  the  object 
had  failed.  It  was  not  attempted  to  be  argued  that  the  contingency  on  which  the  estate  wos 
limited  over,  could  be  incorporated,  as  a  qualifying  ingredient,  in  the  primary  gift  to  B.  The 
principle  seems  to  be, — that  the  intention  in  favour  of  the  primary  devisee  is  qualified  for  the 
beneft  t^  another  ahjeet  of  bounty,  and  is  for  that  reason  only,  not  absolute,  and  that  whenever, 
and  by  whatever  means,  that  object  is  removed,  the  inducement  to  disturb  the  primary  gift  has 
ceased.  The  same  principle  appears  to  apply  equally  to  a  conveyance  infer  vivot,  and  to  a 
posthumous  conveyance  by  devise,  although  in  the  latter  case,  the  manifestation  of  the  inten- 
tion of  the  disposing  party,  may  be  less  fettered  by  technical  rules  of  construction. 

Before  the  1  Vict.  c.  26,  s.  25,  if  A.  had  devised  Blackacre  to  B.  in  fee,  on  a  contingency 
^lehich  happened. — so  that  the  intention  in  favour  of  B.  took  effect  absolutely, — the  devise,  by 
the  death  of  B.  in  A.*s  lifetime,  lapsed,  for  the  benefit  of  the  heir  of  A.,  notwithstanding  the 
existence  of  an  operative  residuary  devise  to  C. ;  for,  every  devise  of  land  being  at  that  time 
really  specific,  the  devise  of  the  residue  was  nothing  more  than  a  devise  of  the  lands  of  which 
A.  was  then  seised,  other  than  Blackacre,  which  A.  supposed  himself  to  have  already  disposed 
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of  in  all  events.  Bat,  iioio  Blackacre  would  pase  under  the  residuary  deTise ;  such  a  deyise 
embracing  all  the  realty  from  any  cause  whatever  not  effectually  disposed  of;  and  thereby 
constituting  a  universal  kmret  foctua.  So,  under  the  old  law,  A.  might  have  expressly 
devised  Blackacre  to  P.  in  every  event  in  which  it  was  not  efiectually  devised  to  C.,and  might 
have  thereby  constituted  B.  a  special  iU^res  fatlua ;  and  the  question  is,  whether  A.  by 
devising  to  B.,  with  a  contingent  executory  devise  to  C,  would  not  have  sufficiently  declared 
that  intention.    (And  see  Sweet,  Convey.  2d  edit.  424—427.) 

Where  there  is  a  devise  by  A.  to  B.  in  fee,  defeasible  on  an  event  which  happens,  in  favour 
of  C.  in  fee,  and  C.  dies  in  the  lifetime  of  A.,  the  only  mode,  it  is  conceived,  by  which  the 
heir  of  A.  could  be  let  in,  would  be,  to  treat  the  devise  to  B.  as  revoked  by  the  devise  to  C. 
becoming  absolute,  and  to  consider  the  heir  of  A.  as  in  by  the  Ispse  of  the  devise  to  C,  instead 
of  treating  the  devise  to  B.  as  ceasing  to  be  defeasible  on  the  failurf  of  the  devise  to  C.  But 
A.,  it  is  submitted,  declares,  not  that  if  the  contingency  happens,  B.  shall  loMg  the  estate,  bat, 
simply,  that  if  the  contingency  happens,  C.  shall  kav  the  estat^. 
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The  judges  who  sat  in  banco  in  this  term,  were — 

Wilde,  C,  J.  Cresswell,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


NEWTON  V.  Lord  ALBERT  CONYNGHAM.    April  15. 

The  court  refused  to  treat  an  aasignment  of  error  as  frivolous,  where  the  ground  of  error 
assigned  was  that  a  ea.  m.  had  been  awarded  since  the  7  &  8  Vict.  c.  96,  against  a  plaintiff 
who  had  been  nonsuited. 

This  was  an  action  against  the  defendant  as  a  member  of  the  provi- 
sional committee  of  a  railway  company.  The  plaintiff  having  been  non- 
suited, a  ca,  9a.  was  issued  for  the  defendant's  taxed  costs,  amounting 
to  105Z.  The  defendant  made  up  the  judgment-roll  in  the  usual  way. 
The  plaintiff  thereupon  brought  error,  assigning  for  error  the  entry  on 
the  record  of  the  award  of  the  ca.  %a. 

Upon  being  served  with  notice  of  the  allowance  of  the  writ  of  error, 
the  defendant  took  out  a  summons  before  Goltman,  J.,  at  chambers, 
calling  upon  the  plaintiff  to  show  cause  why  execution  should  not  issue 
against  him,  ^notwithstanding  the  allowance  of  the  writ  of  error.  p^,ycA 
Upon  the  summons  coming  on  for  hearing,  the  learned  judge  ^ 
declined  to  interfere. 

BramtveU  now  moved  for  a  rule  calling  upon  the  plaintiff^  show  cause 
^^why,  upon  reading  the  judgment-roll,  with  the  awara     *  execution 
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thereon,  the  copy  of  the  assignment  of  errors  delivered  to  the  defend- 
ant's attorney,  and  a  copy  of  the  notice  of  the  allowance  of  the  writ 
of  error,  the  defendant  should  not  be  at  liberty  to  proceed  in  the 
execution  of  the  writ  of  ca.  sa.y  notwithstanding  the  allowance  of  the 
writ  of  error,  the  grounds  of  error  being  frivolous/*  The  ground  upon 
which  it  is  intended  to  support  the  writ  of  error  is,  that,  since  the  statute 
7  &  8  Yict.  c.  96,  a  ca.  sa.  cannot  issue  upon  a  judgment  for  a  defend- 
ant. The  section  relied  upon  is  the  57th,  which,  reciting  that  ^^  it  is 
expedient  to  limit  the  present  power  of  arrest  upon  final  process,"  enacts 
that  '^  no  person  shall  be  taken  or  charged  in  execution  upon  any  judg 
ment  obtained  in  any  of  Her  Majesty's  superior  courts,  or  in  any  county 
court,  court  of  requests,  or  other  inferior  court,  in  any  action  for  the 
recovery  of  any  debt,  wherein  the  sum  recovered  shall  not  exceed  the 
sum  of  201,  exclusive  of  the  costs  recovered  by  such  judgment."  That 
section,  however,  does  not  apply  to  a  judgment  of  nonsuit,  but  only  to 
judgments  for  a  debt  or  damages.  [Cresswell,  J,  Some  of  the  judges 
have,  upon  the  authority  of  that  section,  been  in  the  habit  of  dis- 
charging plaintiffs  who  have  been  taken  in  execution  for  costs.]  The 
^^-  _  language  of  the  58th  (a)  and  59th  (6)  sections  tends  very 
J   strongly  *to  show  that  the  57th  was  intended  to  apply  only  to 

(a)  Which  enacts,  "  that  all  persons  in  execution  at  the  time  of  passing  this  act,  upon  any 
judgment  obtained  in  any  of  the  courts  aforesaid,  in  any  action  for  the  recovery  of  any  debt, 
wherein  the  $um  recovered  shall  not  exceed  the  sum  of  20/.,  exclusive  of  the  costs  recovered  by 
such  judgment,  shall  and  may,  upon  the  application  of  every  such  person  or  persons  for  that 
purpose,  made  at  any  time  after  the  passing  of  this  act,  to  a  judge  of  one  of  Her  Majesty's 
superior  courts  of  law  at  Westminster,  or  to  the  court  in  which  such  judgment  shall  have  been 
obtained,  to  the  satisfaction  of  such  judge  or  court,  be  forthwith  discharged  out  of  custody  as  to 
such  execution,  by  an  order  of  such  judge  or  court :  Provided  always,  that,  if  it  shall  happen 
that  any  such  discharge  shall  have  been  unduly  or  fraudulently  obtained  upon  any  false  allega- 
tion of  circumstances,  which,  if  true,  might  have  entitled  the  prisoner  to  be  discharged  by  virtue 
of  this  act,  such  prisoner  shall,  upon  the  same  being  made  to  appear  to  the  satisfaction  of  the 
judge  or  court  by  whose  order  such  prisoner  shall  have  been  so  discharged,  be  liable  to  be 
again  taken  in  execution,  and  remanded  to  his  former  custody,  by  an  order  of  such  judge  or 
court :  Provided  also,  that  no  sheriff,  gaoler,  or  other  person  whatsoever  shall  be  liable  as  for 
the  escape  of  any  such  prisoner,  in  respect  of  his  enlargement,  during  such  time  as  he  shall 
have  been  at  large  by  means  of  such  his  undue  discharge  as  aforesaid :  Provided  also,  that,  for 
and  notwithstanding  the  discharge  of  any  debtor  or  debtors  by  an  order  of  any  such  judge  or 
court,  in  manner  aforesaid,  the  judgment  whereupon  any  such  debtor  or  debtors  was  or  were 
taken  or  charged  in  execution,  shall  nevertheless  remain  and  continue  in  full  force,  to  the  intent 
and  purpose  that  the  judgment-creditor  or  creditors  may  have  and  take  remedy  and  executioo 
upon  every  such  judgment  against  the  property  and  effects  of  any  such  debtor  or  debtors,  in 
such  manner  and  form  as  such  creditor  or  creditors  otherwise  could  or  might  have  done  In  case 
such  debtor  or  debtors  had  never  been  taken  or  charged  in  execution  upon  such  judgment ;  and 
it  shall  be  lawful  for  such  creditor  or  creditors  to  have  and  take  such  remedy  and  execution.'* 

(6)  Which  provides  and  enacts,  "  that,  if  at  any  time  it  shall  appear  to  the  judge  who  shall 
try  such  cause,  being  either  a  judge  of  one  of  the  superior  courts,  or  a  barrister  or  attorney-at- 
law,  that  the  defendant,  m  incurring  the  debt  or  liability  which  may  be  the  tubfeet  of  demand,  has 
obtained  credit  from  the  plaintiff  under  false  pretences,  or  vnih  a  fraudulent  intent,  or  has  wil- 
fully contracted  such  debt  or  liability  without  having  at  the  same  time  a  reasonable  assurance 
of  being  able  to  pay  or  discharge  the  same,  or  shall  have  made  or  caused  to  be  made  any  gift, 
delivery,  or  transfer  of  any  personal  property,  or  shall  have  removed  or  concealed  the  same. 
with  intent  to  defraud  his  creditors,  or  any  of  them,  it  shall  be  lawful  for  such  judge,  if  he  shall 
think  fit,  to  order  that  such  defendant  may  be  taken  and  detained  in  execution  upon  such  judg- 
ment, in  like  manner  and  for  such  time  as  he  might  have  been  if  this  act  had  not  been  ] 
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defendants.     It  would  be  hard,  indeed,  to  hold  it  applicable  "^to   p«».^n 
plaintiffs,  who  are   volunteers,   and   are  not,  like  defendants,    '- 
brought  into  court  against  their  will. 

Wilde,  C.  J.  The  error  assigned  in  this  case  is,  that  there  is  impro** 
perly  on  the  record  an  award  of  a  writ  of  ca.  %a.  Some  of  the  judges 
having  acted  upon  an  impression  that  the  enactment  in  question  applies 
to  plaintiffs  as  well  as  to  defendants,  I  cannot  say  that  the  error  assigned 
b  frivolous,  or  that  the  question  is  not  a  fit  one  to  be  considered. 
Without,  therefore,  offering  any  opinion  as  to  the  true  construction  of 
the  statute,  it  is  enough  to  say  that  we  cannot  entertain  this  motion. 

CoLTMAN,  J.  When  the  matter  came  before  me  at  chambers,  I  cer- 
tainly thought  that  the  writ  of  error  was  not  so  frivolous  as  to  warrant 
the  court  in  allowing  execution  to  issue :  and  I  cannot  say  that  I  am  yet 
satisfied  that  it  is  so. 

The  rest  of  the  court  concurring,  Rule  refused. 

or  for  any  time  not  exceeding  six  calendar  months,  in  any  case  in  which  the  time  for  which  a 
person  taken  in  execution  under  process  issuing  out  of  any  such  court  could  lawfully  be  detained 
in  custody  according  to  the  constitution  of  the  said  court,  before  the  passing  of  this  act,  is  lesa 
than  six  calendar  months,  whether  or  not  execution  against  the  goods  and  chattels  of  such 
defendant  shall  have  issued  as  hereinafter  provided." 


•In  the  Matter  of  L^TITIA  MILLARD.     April  11.    [*753 

The  court  refused  to  allow  the  amendment  of  the  certificate  of  the  acknowledgment  by  a  mar- 
ried woman  of  a  deed  conveying  an  interest  in  land,  where  the  commission  issued  in  January, 
1848,  and  the  certificate,  erroneously,  stated  the  acknowledgment  of  the  deed  to  have  been 
taken  in  February,  1847. 

Byles,  Serjt.,  moved  for  leave  to  amend  the  certificate  of  an 
acknowledgment  by  a  married  woman,  of  a  deed  conveying  her  inte* 
rest  in  certain  property  to  which  she  was  separately  entitled,  pur- 
Buant  to  the  statute  3  &  4  W.  4,  c.  74.  It  appeared  that  the  commission 
went  out  to  Canada  West  in  January,  1848,  and  that  the  acknow- 
ledgment was  duly  made  by  Mrs.  Millard  on  the  25th  of  February  in 
that  year ;  but  the  certificate  erroneously  stated  the  acknowledgment  to 
have  been  taken  on  the  25th  of  February,  1847.  [Cresswell,  J.  In 
the  affidavit  of  the  due  taking  of  the  acknowledgment,  the  deponent 
states  that  the  acknowledgment  was  made  on  the  day  and  year  men- 
tioned in  the  certificate.  How  can  we  alter  the  affidavit  ?]  It  being 
plainly  and  palpably  a  mere  blunder,  the  court  may  amend  the  certifi- 
cate, without  at  all  interfering  with  the  affidavit. 

Wilde,  C.  J.  I  think  we  have  no  authority  to  do  that  which  is  asked. 
The  only  matter  of  record  being  the  certificate  of  the  acknowledgment, 
if  we  were  to  permit  the  amendment,  there  would  be  nothing  accompa- 
nying it  to  show  the  nature  of  the  mistake.  It  is  impossible  to  foresee 
to  what  questions  an  alteration  of  the  certificate  might  give  rise.  This, 
it  is  to  be  observed,  is  not  the  case  of  an  acknowledgment  of  a  deed  to 

2R 
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•7f;n  ^^^  dower  merely,(a)  but  of  a  deed  by  which  the  lady's  ^interest 


*754] 


in  the  property  is  to  pass.     It  cannot  be  done. 


The  rest  of  the  court  concurring,  Byles  took  nothing. 

(a)  See  Ex  parte  Carr,  ante,  p.  496.  In  that  case  the  objection  was,  thai  the  affidarit  Terify- 
ing  the  certificate  was  on  paper,  and  not  on  parchment.  This  objection  was  OYcmiled  by  the 
court,  on  the  ground  that  the  affidavit  was  required  merely  for  the  temporary  purpose  of  satisfy- 
ing the  court  as  to  the  regularity  of  the  proceedings,  and  formed  on  part  of  the  record.  In  that 
case  it  was  said, — *'  This  being  merely  an  acknowledgment  taken  to  bar  the  party*s  right  to 
dower,  the  reason  for  requiring  parchment  to  be  used  does  not  apply,  even  if  it  were  necessary 
in  the  case  of  an  acknowledgment  for  the  purpose  of  passing  the  fee.*'  The  ground  of  the  deci- 
sion in  that  case,  however. — that  the  affidavit  formed  no  part  of  the  record, — was  no  leas  appli- 
cable to  the  case  of  a  deed  to  pass  the  entire  fee,  than  to  that  of  a  deed  to  pass  a  freehold  interest 
in  a  third  part  of  the  land,  by  barring  dower.  In  the  principal  case,  by  reason  of  the  false  date, 
there  was  mo  certificate,  and  there  was  no  affidavit — coming  within  the  purview  of  the  commis- 
sion,— an  objection  which  would  be  clearly  fatal,  whatever  the  subject-matter  of  the  acknow- 
ledgment might  be. 


HOARE  V.  LEE.    April  17. 

A  count  in  trespass  for  entering  rooms  and  taking  goods,  was  not  allowed  to  be  joined  with  a 
count  for  taking  goods  of  the  like  quantity,  &.C.,  as  and  for  a  distress  ibr  rent  falsely  pretended 
to  be  due. 

Trespass.  The  first  count  of  the  declaration  charged  the  defendant 
with  breaking  and  entering  certain  rooms  of  the  plaintiff,  and  seizing 
and  conTerting  his  goods. 

The  second  count  stated  that  the  defendant,  on,  &c.,  by  and  under 
colour  of  the  statute  in  such  case  made  and  provided,(a)  with  force  and 
arms  seized,  took,  and  distrained  divers  other  goods  and  chattels  of  the 
^^_._  plaintiff,  *to  wit,  goods  and  chattels  of  like  quantity,  quality, 
^  description,  and  value,  to  the  goods  and  chattels  in  the  first  count 
mentioned,  as,  for,  and  in  the  name  of,  a  distress  for  certain  rent  then 
claimed  and  pretended  by  the  defendant  to  be  due  and  in  arrear  from 
the  plaintiff,  for  and  in  respect  of  certain  rooms  and  premises  theretofore 
demised  by  one  John  Brown  to  the  plaintiff,  and  then  carried  the  same 
away,  and  detained  the  same,  as  and  for  such  distress,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  two  calendar  months  then  next  following, 
and  afterwards,  to  wit,  on  the  1st  of  May,  in  the  year  aforesaid,  by  and 
under  the  like  colour  and  pretence,  sold  and  disposed  of  the  last-mentioned 
goods  and  chattels,  and  converted  and  disposed  of  the  same,  and  the 
moneys  therefrom  arising,  to  his,  the  defendant's,  own  use ;  whereas,  in 
truth  and  in  fact,  no  rent  was  due  or  in  arrear  from  the  plaintiff  for  the 
last-mentioned  premises,  during  the  time  in  that  count  aforesaid ;  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
other  wrongs,  &c. 

On  the  14th  of  February, — ^upon  a  summons  calling  upon  the  plaintiff 
to  show  cause  why  one  of  the  above  counts  should  not  be  struck  out,  on 
the  ground  that  they  were  founded  on  the  same  subject-matter  of  com- 

(o)  2  W.  &  M.  seaa.  1.  c.  5.  a.  5. 
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plaint,  and  joined  in  violation  of  the  5th  rule  of  Hilary  term,  4  W.  4. — 
Cresswell,  J.,  made  an  order  ^'  that  the  plaintiff,  within  three  days, 
elect  which  count  he  will  strike  out;  otherwise,  that  the  second  be 
struck  out,  and,  in  either  event,  at  the  cost  of  the  plaintiff,  to  be 
taxed,  &c." 

W.  H.  Cooke  now  moved  for  a  rule  nisi  to  rescind  that  order.  The 
question  is,  whether  these  two  counts  are  so  apparently  in  violation  of 
the  rule  of  Hilary  term,  4  W.  4,  that  the  plaintiff  is  not  entitled  to 
retain  them.  *That  rule,(a)  provides  that  '^several  counts  shall  p^p.^^ 
not  be  allowed,  unless  a  distinct  subject-matter  of  complaint  is  ^ 
intended  to  be  established  in  respect  of  each:"  and  one  of  the  examples 
given,  is,  ^'  Several  counts  in  trespass,  for  acts  committed  at  the  same 
time  and  place,  are  not  to  be  allowed."  Here,  the  plaintiff  means  to 
set  up  a  separate  and  distinct  subject-matter  of  complaint  in  each  count. 
The  first  count  is  for  an  ordinary  trespass  in  breaking  and  entering 
the  plaintiff's  rooms,  and  seizing  and  converting  his  goods :  the  second 
is  a  count  under  the  2  W.  &  M.  sess.  1,  c.  5,  s.  5,(6)  to  recover  double 
the  value  of  the  goods  distrained  and  sold.  To  entitle  the  plamtiff  to  a 
verdict  upon  the  second  count,  the  evidence  must  be  totally  different 
from  that  which  would  sustain  the  first  count.  In  Thoroton  v.  White- 
head, 1  M.  &  W.  14,  Tyrwh.  &  Gr.  318,  4  Dowl.  P.  C.  747,  a  count  for 
double  rent,  under  the  statute  11  G.  2,  c.  19,  s.  18,  was  allowed  to  be 
joined  with  a  count  for  use  and  occupation.  The  case  of  Lawrence  v. 
Stephens,  8  Dowl.  P.  C.  778, 1  Gale,  164, — where  it  was  doubted  whether 
a  plaintiff  could  declare  in  debt  on  the  statute  2  &  8  E.  6,  c.  13,  for  not 
setting  out  tithes,  and  also  for  a  composition, — being  there  cited,  Parke, 
B.,  said :  ''  I  think  no  clear  or  decided  opinion  was  expressed  in  Lawrence 
V.  Stephens;  *but,  at  all  events,  I  am  of  opinion  that  there  do  ap-  rmnr^^ 
pear,  in  the  present  case,  distinct  subject-matters  of  complaint.  The  ^ 
plaintiff  cannot  recover  on  both,  and  must  shape  his  case  quite  differently 
upon  each."  In  Gilbert  v.  Hales^  2  D.  &  L.  227,.the  declaration  contained 
twenty-five  counts :  the  first  fifteen  were  on  bills  of  exchange  drawn  at 
Paris ;  the  next  five,  which  related  to  the  same  billsj  were  special  counts 
founded  on  the  law  of  France;  and  the  last  five  were  on  a  special 
agreement  to  pay  the  bills,  in  consideration  of  the  plaintiffs  procuring 
them  to  be  discounted:  and  the  court  of  Exchequer  refused  to  strike 
out  the  last  set  of  counts,  as  being  in  apparent  violation  of  the  4th  rule 
of  Hilary  term,  4  W.  4.     In  support  of  the  application,  it  was  suggested 

(a)3N.  &;M.  2,  3. 

ib)  Which  enacts,  *'  that,  in  case  any  such  distress  and  sale  as  aforesaid  [s.  1]  shall  be  made 
by  virtue  or  colour  of  this  present  act,  for  rent  pretended  to  be  in  .arrear  and  doe,  where,  in 
truth,  no  rent  is  arrear  or  doe  to  the  person  or  persons  distraining,  or  to  him  or  them  in  whose 
name  or  names,  or  right,  such  distress  shall  be  taken  as  aforesaid,  that  then  the  owner  of  such 
goods  or  chattels  distrained  and  sold  as  aforesaid,  his  executors  of  administrators,  shall  and  may, 
by  action  of  trespass,  or  upon  the  case,  to  be  brought  against  the  person  or  persons  so  distrain- 
ing,  any  or  either  of  them,  his  or  their  executors  or  administrators,  recover  double  of  the  value 
of  the  goods  or  chattels  so  distrained  and  sold,  together  with  full  costs  of  suit." 
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that  the  true  test  is,  to  consider,  whether  the  plaintiff  could  recovei 
under  the  last  set  of  counts,  any  damage  to  which  he  would  not  be 
entitled  under  the  other  counts.  But  Pollock,  C.  B.,  said:  "I  do  not 
think  that  the  true  criterion  in  these  cases,  is  that  suggested  by  the 
defendant's  counsel.  In  the  example  given  in  the  rule  of  court,  freight 
on  a  charter-party  is  allowed  to  be  joined  with  a  count  for  freight  pro 
raid  itineris;  and  such  two  counts  might  fairly  be  joined  with  a  third, 
on  a  special  -agreement  to  pay  for  the  goods  carried.  Each  of  those 
counts  would  require  different  pleadings,  and  different  evidence  to  sup- 
port it.  60,  in  the  present  case,  the  three  sets  of  counts  are  founded  on 
separate  and  distinct  rights, — the  first,  on  the  lex  mercatoria;  the 
second,  on  the  law  of  France ;  and  the  third,  on  the  special  agreement." 
And  Alderson,  B.,  said :  "  These  counts  certainly  do  not,  on  the  fact 
of  them^  appear  to  be  in  violation  of  the  rule ;  although  it  may  probably 
turn  out  that  there  was,  in  point  of  fact,  but  one  contract  between  the 
parties."  That  case  was  confirmed  by  Cahoon  v.  Burford,  18  M.  k  W. 
♦7581  ^^^^  2  D.  &  L.  234,  *where  a  count  for  money  had  and  received 
was  allowed,  with  a  special  count  for  the  breach  of  warranty  of  a 
horse,  the  breach  alleged  being,  that  ^^  the  horse  became  and  was  of  no 
value  to  the  plaintiff,  and  that  the  plaintiff  had  been  put  to  expense  in 
and  about  the  feeding,  keeping,  and  taking  care  of  the  said  horse,  and 
returning  the  same  to  the  defendant.  There  Alderson,  B.,  said:  *'  The 
question  is,  does  it  appear,  on  the  face  of  the  second  county  that  it  is  for 
the  same  cause  of  action  as  the  first?  It  certainly  does  not;  and  it  is 
plain  that  the  two  counts  are  not  in  respect  of  the  same  cause  of  action ; 
since  the  first  is  for  the  recovery  of  damages  for  the  breach  of  a  warranty 
of  a  horse,  but  the  second  is,  to  recover  money  paid  to  the  defendant, 
on  the  ground  that  it  was  paid  on  a  consideration  which  has  failed. 
That  count  is  for  the  price  of  the  horse  ;  whereas,  the  preceding  count 
is  for  unascertained  damage,  the  true  measure  of  which  may,  in  some 
degree,  be  the  price  of  the  horse."  Bulmer  v.  Bovsfield,  16  Law 
Journ.  N.  S.,  Q.  B.  237,  is  to  the  same  effect.  In  Vaughan  v.  Glenn^ 
5  M.  &  W.  577,  8  Dowl.  P.  C.  396,  the  plaintiff,  in  the  first  count, 
declared  on  a  charter-party,  whereby  the  defendant  agreed  that  the  ship 
should  sail  to  Honduras,  and  there  take  on  board  a  cargo  of  mahogany, 
&c.,  and  proceed  to  London  or  Liverpool,  and  deliver  the  same  on  pay- 
ment of  freight, — assigning  for  breach,  that  part  of  the  cargo  was  not 
taken  on  board,  or  delivered,  according  to  the  agreement:  and  the 
second  count  alleged,  that,  in  consideration  that  the  plaintiff  had  caused 
certain  goods  to  be  taken  to,  and  loaded  on  board,  the  defendant's  vessel, 
in  the  bay  of  Honduras,  to  be  carried  to  England,  &c.,  the  defendant 
promised  that  due  and  proper  care  should  be  taken  of  the  goods,  until  they 
•7  ^91  ^^^^  loaded  on  board  the  vessel, — assigning  for  *breach  that,  whilst 
■^  the  goods  were  in  the  defendant's  custody,  to  be  loaded  on  board  the 
vessel,  they  were  lost :  and  it  was  held  that  these  counts  contained  dis- 
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tinct  subject-matters  of  complaint.  [Cresswell,  J.  Here,  each  count 
is  founded  on  the  same  trespass.]  So,  each  count,  in  Gilbert  v.  ffales^ 
and  Oahoon  v.  Burfardy  was  founded  on  the  same  identical  contract. 
[COLTMAN,  J.  .  Suppose  the  plaintiff  fails  at  the  trial  to  prove  the  latter 
part  of  the  second  count  ?]  In  that  case,  he  would  fail  altogether  to 
suhstantiate  his  right  to  double  valu6  under  the  statute.  [Cresswell,  J. 
Might  you  not  recover  under  the  second  count,  damages  for  a  simple 
trespass  ?  Is  not  that  in  effect  a  count  for  a  trespass  accompanied  by 
circumstances  of  aggravation  ?  Suppose  you  were  to  allege  any  other 
pretence,  and  failed  to  prove  it,  what  would  be  the  consequence  ?]  Upon  a 
count  in  debt  for  double  value,  the  plaintiff  cannot  recover  the  single  value. 
Ireland  v.  JohiBon^  1  N.  C.  162,  4  M.  &  Scott,  706 ;  Masters  v.  Farris^ 
1  Man.  6r.  &  S.  715.  [Cresswell,  J.  In  the  case  you  put,  the  plaintiff 
does  not  claim  a  compensation  for  the  use  and  occupation  of  the  premises; 
but  he  seeks  to  recover  a  penalty  for  holding  over  without  any  contract. 
WxLDB,  C.  J.  Suppose  it  should  turn  out  that  you  are  not  entitled  to 
recover,  under  the  second  count,  for  a  simple  trespass,  are  you  not  still 
within  the  express  terms  of  the  rule,  that  '^  several  counts  in  trespass, 
for  acts  committed  at  the  same  time  and  place,  are  not  to  be  allowed  ?" 
I  think  you  are  bound  by  that  rule,  even  though  the  consequences  you 
apprehend  should  follow.  I  think,  however,  the  plaintiff  may  recover 
under  the  second  count  all  he  could  recover  under  the  first.]  It  is  pos- 
sible that  there  may  be  two  distinct  causes  of  action  arising  out  of  the 
same  act  of  trespass.     [Wilde,  C.  J.    The  expression  used  in  the  rule, 


is,    *"  subject-matter  of  complaint."]     The  gist  of  the  charge 
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in  the  second  count,  is,  the  sale,  which  is  a  transaction  subsequent 
to  the  trespass  charged  in  the  first  count, — an  offence  against  the  statute. 
[Y.  Williams,  J.  The  cause  of  action  is,  the  distress  and  sale.]  The 
Bale  is  a  new  and  continuing  trespass. 

Wilde,  C.  J.  The  question  for  us  to  consider  is,  whether  the  joining 
of  the  two  counts  in  this  case,  is  an  apparent  violation  of  the  5th  rule 
of  Hilary  term,  4  W.  4.  That  rule  provides,  that  "  several  counts  shall 
not  be  allowed,  unless  a  distinct  subject-matter  of  complaint  is  intended 
to  be  established  in  respect  of  each ;"  therefore,  '^  counts  founded  on 
one  and  the  same  principal-matter  of  complaint,^ut  varied  in  statement, 
description^  or  circumstances  only,  are  not  to  be  allowed :"  and  one  of 
the  examples  given,  is,  that  '^  several  counts  in  trespass,  for  acts  com- 
mitted at  the  same  time  and  place,  are  not  to  be  allowed."  It  is  conceded 
that  there  has  been  but  one  single  act  of  trespass  here :  but  it  is  insisted 
that  the  plaintiff  is  entitled  to  retain  the  two  counts,  inasmuch  as  he 
might,  under  the  second,  recover  aggravated  damages  under  the  statute 
2  W.  &  M.  sess.  1,  c.  5,  s.  5.  The  second  count,  however,  as  it  seems  to 
me,  is  little  more  than  a  statement  of  the  same  trespass  as  is  charged  in 
the  first  count,  with  the  addition  of  special  damage.  The  effect  '^f  the 
second  count  is  the  same  as  if  the  statute  did  not  exist.     I  think  che 

VOL.  v.— 60  2  R  2 


760         ToLsoN  V.  Bishop  of  Carlisle.   E.  T.  1848. 

plaintiff  may,  under  that  count,  recover  precisely  the  same  as  he  could 
under  the  first,  even  though  he  should  fail  to  prove  the  latter  part  of  it. 
I  therefore  think  the  order  of  my  brother  Cresswell  was  correct. 

Cresswell,  J.  When  the  matter  was  before  me  at  chambers,  I 
thought  the  case  differed  from  those  cited.  In  ChUhert  v.  Hale9j  there 
**I^\^  were  three  different  causes  of  ^action ;  three  separate  and  distinct 
contracts.  The  case  of  double  value  is  distinguishable,  upon  the 
ground  I  have  already  pointed  out.  In  the  case  of  counts  for  freight 
upon  a  charter-party,  and  for  freight  pro  raid  itineriSy  upon  a  contract 
implied  by  law,  the  distinction  is  obvious ;  the  one  proceeds  upon  the 
ground  that  the  contract  contained  in  the  charter-party  has  been  fulfilled; 
the  other  upon  the  ground  that  it  has  not.  In  the  present  case,  there 
was  but  one  trespass, — one  seizure  and  sale  of  the  goods.  That  which 
is  called  a  second  trespass,  is,  in  truth,  mere  circumstance  and  aggra- 
vation. 

The  rest  of  the  court  concurring.  Rule  refused. 


RICHARD  HENRY  TOLSON  v.  HUGH,  Bishop  of  CARLISLE, 
MARY  BALLANTINE  DYKES,  Widow,  and  JOSEPH  BALLAN- 
TINE  DYKES,  Clerk.     AprU  17. 

To  a  plea  in  quare  impedit,  the  plaintiiT  replied  traversing  a  material  allegation  in  the  plea,  and 
adding  another  distinct  replication.  The  court  ordered  the  second  replicatioa  to  be  stmck 
out,  with  costs. 

QuARE  IMPEDIT,  of  the  presentation  to  the  vicarage  of  Bridekirke, 
otherwise  Brydekirke,  in  the  county  of  Cumberland  and  in  the  diocese  of 
Carlisle. 

The  declaration  consisted  of  six  counts. 

The  bishop  disclaimed. 

The  other  defendants  pleaded  forty-seven  pleas,  (a)  The  forty-sixth,— 
which  was  founded  upon  the  8  &  4  W.  4,  c,  27,  s.  30,(6) — was  as  fol- 
^pjnn-i  l^^s  •"""  -^^^  f^^  *  *further  plea  in  this  behalf,  the  said  M.  B. 
^  Dykes  and  J.  B.  Dykes  say  that  the  plaintiff  ought  not  to  hare 
his  aforesaid  action  against  them,  because  they  say  that  this  action  was 
brought  after  the  81st  of  December,  1888,  and  that  theretofore,  to  wit, 

(a)  As  to  this  multiplicity  of  pleas,  t'fi  quare  impedit,  see  GuUey  v.  The  Bishop  of  E*Her,  A 
Bingh.  525,  2  M.  &  P.  105. 

(6)  Which  enacts,  "  that,  after  the  Slat  of  December,  1833,  no  person  shall  bring  any  quart 
impeditt  or  other  action,  or  any  suit,  to  enforce  a  right  to  present  or  to  bestow  any  church, 
Ticarage,  or  other  ecclesiastical  benefice,  as  the  patron  thereof,  after  the  expiration  of  such  period 
as  hereinafter  mentioned,  that  is  to  say,  the  period  during  which  three  clerks  in  succession  shtll 
have  held  the  same,  all  of  whom  shall  have  obtained  poaaession  thereof  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some  person  through  whom  he  claims,  if  the  times 
of  such  incumbencies,  taken  together,  shall  amount  to  the  full  period  of  sixty  years;  and,  if  the 
time  of  such  incumbencies  shall  not  together  amount  to  the  full  period  of  sixty  years,  then 
after  the  expiration  of  such  further  time  as  with  the  times  of  such  incumbencies,  will  make  ap 
the  full  period  of  sixty  yeara." 
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on  the  T8th  of  April,  1720,  in  the  county  aforesaid,  a  certain  clerk,  to 
wit,  one  John  Harrison,  was  presented  to  the  said  vicarage,  then  being 
vacant,  to  wit,  by  one  R.  Lamplugh,  and  that  the  said  John  Harrison 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  upon  such  pre- 
sentation, was  admitted,  instituted,  and  inducted  into  the  same  vicarage, 
then  being  vacant,  to  wit,  in  the  county  aforesaid,  and  obtained  posses- 
sion thereof;  and  that  afterwards,  to  wit,  on  the  80th  of  May,  1755,  in 
the  county  aforesaid,  a  certain  other  clerk,  to  wit,  one  John  Bell,  was 
presented  to  the  said  vicarage,  then  being  vacant,  to  wit,  by  one  R.  Lamp- 
lugh, Esq.,  and  that  the  said  John  Bell  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  upon  such  presentation  as  last  aforesaid, 
admitted,  instituted,  and  inducted  into  the  same  vicarage,  then  being 
vacant,  to  wit,  in  the  county  aforesaid,  and  obtained  possession  thereof; 
and  that  afterwards,  to  wit,  on  the  8d  of  August,  1795,  in  the  county 
aforesaid,  a  certain  other  clerk,  to  wit,  one  H.  A.  Harvey,  was  presented 
to  the  said  vicarage,  then  being  vacant,  by  the  said  M.  B.  Dykes,  and 
that  *the  said  H.  A.  Harvey  was  afterwards,  to  wit,  on  the  day  r-i^nf^o 
and  year  last  aforesaid,  upon  such  presentation  as  last  aforesaid, 
admitted,  instituted,  and  inducted  into  the  same  vicarage,  then  being 
vacant,  to  wit,  in  the  county  aforesaid,  and  obtained  possession  thereof; 
and  that,  afterwards,  and  before  the  commencement  of  this  action,  to 
wit,  on  the  4th  of  November,  1843,  in  the  county  aforesaid,  a  certain 
other  clerk,  to  wit,  the  defendant  J.  B.  Dykes,  was  presented  to  the  said 
vicarage,  then  being  vacant,  by  the  defendant  M.  B.  Dykes,  and  that 
the  said  J.  B.  Dykes  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  upon  such  presentation  as  last  aforesaid,  admitted,  instituted, 
and  inducted  into  the  same  vicarage,  then  being  vacant,  to  wit,  in  the 
county  aforesaid,  and  obtained  possession  thereof:  And  the  said  M.  B. 
Dykes  and  J.  B.  Dykes  further  say  that  the  said  several  clerks  in  this 
plea  mentioned  have  held  the  said  vicarage  in  succession,  that  is  to  say, 
John  Bell  next  after  the  said  John  Harrison,  the  said  H.  A.  Harvey 
next  after  the  said  John  Bell,  and  the  said  J.  B.  Dykes  next  after  the 
said  H.  A.  Harvey ;  and  that  the  defendant  J.  B.  Dykes  so  obtained 
possession  of  the  said  vicarage  adversely  to  the  right  of  presentation  or 
gift  of  the  plaintiff;  and  that  the  said  John  Harrison,  John  Bell,  and 
H.  A.  Harvey,  in  this  plea  mentioned  respectively,  so  as  aforesaid  ob- 
tained possession  of  the  said  vicarage  each  of  them  adversely  to  the  right 
of  presentation  or  gift  of  some  person  then,  at  the  time  of  his  so  obtaining 
possession,  living,  and  through  whom  the  plaintiff  claims  in  this  action, 
to  wit,  to  be  entitled  to  present  to  the  said  vicarage :  And  the  said  M. 
B.  Dykes  and  J.  B.  Dykes  further  say  that  the  times  of  such  incum- 
bencies in  this  plea  mentioned,  taken  together,  amounted  to  the  full 
period  of  sixty  years  before  the  commencement  of  this  suit;" — verifica- 
tion and  prayer  of  judgment. 
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•►7ftn  *^^^  forty-seventh  plea  was  substantially  the  same  as  tho 
•^  forty-sixth,  but  founded  on  the  33d  section  of  the  same  8tatute.(a) 

The  plaintiff  joined  issue  upon,  or  traversed,  all  the  pleas  except  the 
forty-sixth  and  forty-seventh. 

The  replication  to  the  forty-sixth  plea  was  as  follows :  "  And,  as  to 
the  forty-sixth  plea  of  the  said  M.  B.  Dykes  and  J.  B.  Dykes,  the  said 
B.  H.  Tolson  says,  that,  by  reason  of  anything  in  that  plea  alleged,  he 
ought  not  to  be  barred  from  having  his  aforesaid  action  against  the  said 
M.  B.  Dykes  and  J.  B.  Dykes,  because  he  says  that  the  said  John  Har- 
rison was  not  presented  to  the  said  vicarage  by  the  said  R.  Lamplugh 
mode  et  formd;  and  this  he  the  said  R.  H.  Tolson  prays  may  be 
inquired  of  by  the  country :  And  for  a  further  answer  in  this  behalf  to 
the  forty-sixth  plea  of  the  said  M.  B.  Dykes  and  J.  B.  Dykes  pleaded 
to  the  sixth  count  of  the  declaration,  the  said  R.  H.  Tolson  says,  that, 
by  reason  of  anything  in  that  plea  alleged,  he  ought  not  to  be  barred 
from  having  his  aforesaid  action  against  the  said  M.  B.  Dykes  and  J.  B. 
Dykes,  because  he  says  that  B.  H.  Tolson  being  seised  of  the  manor  of 
Brydekirke,  otherwise  Bridekirke,  in  the  county  of  Cumberland,  for 
•Tft'^i  upwards  of  twenty-seven  years  last  past,  by  decretal  *order  of 
J  the  High  Court  of  Chancery,  bearing  date  the  9th  of  August, 
1820,  and  which  manor  of  Brydekirke,  &c.,  by  virtue  of  a  grant  from 
King  Henry  the  Eighth,  bearing  date  the  29th  of  July,  in  the  thirty- 
fifth  year  of  his  reign,  was  granted  to  Henry  Tolson,  therein  named, 
and  his  heirs,  for  ever ;  and  which  Henry  Tolson  was  the  great-grand- 
father's father  of  Richard  Tolson,  who  is  first  named  in  the  said  first 
count ;  by  which  grant  the  said  vicarage  became  and  was  an  appendage 
to  the  said  manor  of  Brydekirke,  otherwise  Bridekirke,  aforesaid :  and 
the  said  R.  H.  Tolson  says  he  ought  not  to  be  barred  from  bringing  the 
aforesaid  action  in  pursuance  to  the  statute,  heretofore,  and  after  the 
passing  of  the  act  of  parliament  made  and  passed  in  the  seventh  year 
of  the  reign  of  her  late  Majesty,  Queen  Anne,  intituled  "  An  act  to 
preserve  the  rights  of  parties  to  advowsons,"  which  enacts  that  no 
usurpation  upon  any  avoidance  in  any  church,  vicarage,  or  other  eccle- 
siastical promotion,  shall  displace  the  estate  or  interest  of  any  person 
entitled  to  the  advowson  or  patronage  thereof,  or  turn  it  to  a  right,  but 
he  or  she  that  would  have  had  a  right,  if  no  usurpation  had  been,  may 
present,  or  maintain  his  or  her  quare  impedit  upon  the  next  or  any  other 

(a)  Which  provides  and  enacts,  "  that,  after  the  said  3l8t  of  December,  1633,  no  person  shall 
bring  any  quare  impedit,  or  other  action,  or  any  suit  to  enforce  a  right  to  present  to,  or  bestow 
any  ecclesiastical  benefice,  as  the  patron  thereof,  after  the  eipirationof  one  hundred  years  from 
the  time  at  which  a  clerk  shall  have  obtained  possession  of  such  benefice  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some  person  through  whom  he  claims,  or  of  some 
person  entitled  to  some  preceding  estate  or  interest,  or  undivided  share,  or  alternate  right  of 
presentation  or  gift,  held  or  derived  under  the  same  title,  unless  a  clerk  shall  subsequently  have 
obtained  possession  of  such  benefice  on  the  presentation  or  gift  of  the  person  so  claiming,  or  of 
some  person  through  whom  he  claims,  or  of  some  other  person  entitled  in  respect  of  an  estate, 
■hare,  or  right  held  or  derived  under  the  same  title.*' 
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avoidance,  if  distnrbed,  notwithstanding  such  usurpation,  the  said  church 
of  Brydekirke,  &c.,  aforesaid,  being  full  at  the  time  of  the  title  of  the 
said  R.  H.  Tolson  accrued,  to  wit,  on  the  12th  of  June,  1815,  he  could 
not  be  barred  from  having  his  aforesaid  action  against  the  said  M.  B. 
Dykes  and  J.  B.  Dykes ;  and  moreover  that  the  said  R.  H.  Tolson  was 
BO  seised  thereof,  that  the  said  advowson  was  an  appendant,  and  still  is 
appendant  to  the  aforesaid  manor  of  Brydekirke,  &c.,  is  sufficient  in  law 
to  reduce  the  said  advowson,  being  an  appendant  to  the  demesnes  of  the 
aforesaid  manor,  into  actual  possession,  in  manner  and  form  as  in  the 
first  count  alleged ;  and  this  the  said  R.  H.  Tolson  is  ready  to  verify : 
And,  *further,  as  to  the  forty-sixth  plea  of  the  said  M.  B.  Dykes  r*»T^g 
and  J.  B.  Dykes,  the  said  R.  H.  Tolson  says,  that,  by  reason  of 
anything  in  that  plea  alleged,  he  ought  not  to  be  barred  from  having 
his  aforesaid  action  against  the  said  M.  B.  Dykes  and  J.  B.  Dykes, 
because  he  says  that,  on  or  before  the  Slst  of  December,  1838,  and 
before  the  presentation  of  the  last  incumbent  (the  said  Rev.  J.  B. 
Dykes)  to  the  said  vicarage  in  the  pleadings  in  that  behalf  mentioned, 
to  wit,  on  the  8d  of  December,  1829,  he  the  said  R.  H.  Tolson  did  lodge 
with  the  Bishop  of  Carlisle  a  caveat  or  protest  against  the  inducting  by 
the  said  Bishop  of  Carlisle,  of  any  person  or  clerk  whatsoever  upon  the 
presentation  or  nomination  of  any  person  or  party  whatsoever  to  the 
vicarage  of  the  parish  church  of  Brydekirke,  otherwise  Bridekirke 
aforesaid,  [setting  it  out :]  and  the  said  R.  H.  Tolson  avers  that  he  did, 
on  the  29th  of  May,  1831,  further  deliver  to  the  said  Lord  Bishop  of 
Carlisle  a  further  caveat  or  protest,  in  similar  words,  or  to  the  same 
effect,  as  the  last-mentioned  caveat  or  protest,  for  by  reason  whereof  the 
said  R.  H.  Tolson  says  that  such  caveats  and  protests  being  duly  lodged 
with  the  said  Lord  Bishop  of  Carlisle  for  the  sole  purpose  of  preventing 
or  hindering  the  said  M.  B.  Dykes  and  J.  B.  Dykes,  and  other  persons, 
from  presenting  and  inducting  their  clerk  to  the  vicarage  church 
of  Brydekirke  aforesaid:  And  the  said  R.  H.  Tolson  says,  that,  by 
reason  of  anything  in  the  forty-sixth  plea  alleged,  he  ought  not  to 
be  barred  from  having  his  aforesaid  action  against  the  said  M.  B. 
Dykes  and  J.  B.  Dykes,  because  he  says  that  the  said  John  Har- 
rison, John 'Bell,  and  H.  A.  Harvey,  or  any  other  three  clerks,  is 
not  necessary  for  a  period  of  sixty  years,  they  were  not  in  adverse 
possession  of  the  said  vicarage,  as  alleged  in  the  said  forty-sixth  plea, 
for  that  the  said  John  Harrison  was  presented  to  his  said  incum- 
bency of  Brydekirke  aforesaid,  by  the  said  Henry  Tolson,  and  not 
•by  the  said  R.  Lamplugh,  and  because  the  presentation  of  the  p^j^/,,- 
said  John  Bell  to  the  said  incumbency  of  Brydekirke  aforesaid  ^ 
was  upon  the  petition  of  the  parishioners  of  the  parish  of  Brydekirke 
aforesaid  to  the  Lord  Bishop  of  Carlisle,  and  not  by  the  said  R.  Lamplugh, 
and  because  the  said  presentation  of  the  said  H.  A.  Harvey  to  the  said 
incumbency  of  Brydekirke  aforesaid,  was  by  the  presentation  of  the 
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parishioners  of  the  parish  of  Brydekirke  aforesaid  to  the  Lord  Bishop 
of  Carlisle,  and  not  by  the  said  defendant  M.  B.  Dykes,  and  the  said 
incumbency  of  H.  A.  Harvey  afterwards,  by  the  said  defendant  M.  B. 
Dykes,  was  usurpation  within  the  true  intent  and  meaning  of  the  said 
act  of  parliament  made  and  passed  in  the  seventh  year  of  the  reign  of 
Queen  Anne ;  and  because  during  the  incumbency  and  usurpation  of  the 
said  H.  A.  Harvey  aforesaid,  the  said  R.  H.  Tolson  instituted  a  suit  in 
the  High  court  of  Chancery  against  J.  D.  B.  Dykes  and  M.  B.  Dykes, 
his  wife  (being  the  said  M.  B.  Dykes  herein  mentioned),  who  duly  put  in 
their  answers  on  the  27th  of  October,  1828,  and  the  last-mentioned  J. 
D.  B.  Dykes  departed  this  life  on  the  29th  of  December,  1830,  and  on 
that  occasion  the  said  R.  H.  Tolson  filed  his  bill  of  revivor  of  the  26th 
of  April,  1882,  against  the  said  M.  B.  Dykes,  his  widow,  and  F.  L.  B. 
Dykes,  his  son  and  heir ;  and  they,  the  said  M.  B.  Dykes  and  F.  L.  B. 
Dykes,  duly  put  in  their  answers  to  the  said  bill  of  revivor  on  the  5th 
of  September,  1845,  whereby  the  matter  is  ^pendente  lite,'  for  that, 
during  the  incumbencies  of  the  said  three  clerks,  John  Harrison,  John 
Bell,  and  H.  A.  Harvey,  the  said  period  of  sixty  years  could  not  com- 
mence to  be  in  this  suit,  as  in  the  said  forty-sixth  plea  of  the  said  M.  R 
Dykes  and  J.  B.  Dykes  is  respectively  alleged,  did  not  nor  have  not  run, 
to  bar  the  said  R.  H.  Tolson  during  that  period,  and  whilst  the  said 
♦7RA1  causes  in  Chancery  were  *and  are  now  pending ;  and  this  the 
'^^J  said  R.  H.  Tolson  is  ready  to  verify."(a) 

There  was  a  similar  replication  to  the  forty-seventh  plea. 

F.  RobiiMon,  for  the  defendants  M.  B.  Dykes  and  J.  B.  Dykes,  in 
Hilary  term  last,  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  replications  to  the  forty-sixth  and  forty-seventh  pleas  should 
not  respectively  be  set  aside,  or  why  the  whole  of  those  replications 
except  the  traverse  first  taken  by  each  of  them  respectively,  should  not 
be  set  aside,  with  costs. 

Manning,  Serjt.,  now  showed  cause.  It  may  be  conceded  that  the 
replications  to  the  forty-sixth  and  forty-seventh  pleas  are  objectionable 
on  the  score  of  duplicity,(i)  and  would  not  stand  the  test  of  a  special 
demurrer.  There  is,  however,  no  pretence  for  making  a  defect  in  the 
replications  the  ground  of  an  application  to  the  summary  jurisdiction  of 
the  court.  The  defendant  must  have  recourse  to  the  ordinary  remedy 
provided  by  the  practice  of  the  court.  In  ChiffUhs  v.  Eyle%j  1  B.  &  P. 
413,  to  debt  for  an  escape,  the  defendant  pleaded  a  negligent  escape 
and  a  voluntary  return,  since  which  the  prisoner  had  been  safely  kept. 
The  plaintiff  in  his  replication  admitted  the  negligent  escape  and  volun- 
tary return,  but  alleged  that  the  prisoner  had  not  been  safely  kept  since 
that  time,  having  again  escaped,  and  that  this  was  a  different  escape 

(a)  This  special  matter  is  understood  to  have  been  added  by  the.  plaintiflf  himself,  after  the 
replication  had  been  drawn  by  a  special  pleader. 
{h)Rex  T.  EpiuMp.  Cestr.  P.  14,  H.  7,  fo.  26 ;  Plowd.  139,  S40;  Hob.  127,  187,  215,  295. 
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from  that  mentioned  in  the  plea,  and  was  the  same  escape  for  which  the 
action  was  brought.  The  defendant  in  his  rejoinder  traversed  the 
^allegation  that  the  prisoner  had  not  been  safely  kept,  and  then  r«./>q 
pleaded  to  the  latter  part  of  the  replication,  as  to  a  new  assign-  '• 
meat,  a  negligent  escape,  voluntary  return,  and  safe  keeping  since,  in 
the  same  manner  as  in  the  plea.  Le  Blanc,  Serjt.,  for  the  plaintiff, 
moved  to  strike  out  the  latter  part  of  the  rejoinder,  contending  that  the 
defendant  had  pleaded  two  rejoinders,  which  he  could  not  do  even  with 
the  leave  of  the  court,  much  less  without  it ;  and  that  ,it  was  like  the 
case  of  a  defendant  pleading  two  pleas,  without  the  leave  of  the  court, 
where  the  plaintiff  might  apply  to  the  court  to  strike  out  one  of  them. 
Bat  Etre,  C.  J.,  said :  "  There  is  a  difference  between  this  case  and 
that  of  two  pleas  pleaded  without  leave  of  the  court :  the  two  pleas  are 
distinct  from  each  other:  this  is  but  one  rejoinder,  containing  double 
matter;  it  may  be  a  subject  for  demurrer,  but  not  for  the  exercise  of  the 
summary  jurisdiction  of  the  court."  The  replication  was  afterwards 
specially  demurred  to,  and  held  bad.  If  a  motion  of  this  sort  were 
allowed  to  prevail,  the  plaintiff  would  be  precluded  from  urging  any 
objections  to  the  pleas,  which  he  might  do  if  the  defendants  had 
adopted  the  ordinary  and  proper  course,  vu.,  of  demurring  to  the 
replications. 

J*.  Bobi'Many  in  support  of  the  rule.  The  plaintiff  in  each  of  these 
replications  seeks,  in  violation  of  all  the  rules  of  pleading,  to  set  up 
three  distinct  answers  to  the  pleas  to  which  they  are  respectively  pleaded ; 
and  that,  in  a  manner  that  is  informal  to  a  most  absurd  degree.  Chtffith$ 
Y.  Eyle9  was  a  totally  different  case. 

Wilde,  C.  J.  This  case  certainly  does  not  fall  within  the  rules  of 
Hilary  term,  4  W.  4,  by  which  pleadings  in  personal  actions  are  regu- 
lated :  but  those  rules,  at  all  events,  furnish  us  with  a  good  guide  for  the 
exercise  of  our  discretion.  These  replications  are  so  ^manifestly  p^,-»«/v 
contrary  to  the  general  course  and  practice  of  pleading,  that  I  ^ 
can  have  no  hesitation  in  saying  that  they  ought  not  to  be  allowed  to 
stand.  Incumbering  the  record  with  matter  so  utterly  useless  and  imper- 
tinent, is  very  much  like  a  contempt  of  the  court.  I  think  the  least  we 
can  do,  is,  to  order  that  the  whole  of  the  replications  objected  to,  except 
the  traverse  first  taken  by  each,  shall  be  set  aside,  with  costs. 

The  rest  of  the  court  concurring, 

Bole  absolute  accordingly. 
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By  an  order  of  reference,  a  Terdict  wu  taken  for  the  plaintiff,  damages  5001.,  subject  to  the 
award  of  a  barrister,  who  was  empowered  to  direct  that  a  verdict  should  be  entered  for  the 
plaintiff  or  the  defendant  as  he  should  think  proper,  and  to  whom  the  cause  and  all  matters 
in  difference  between  the  parties  were  referred,— the  costs  of  the  suit  to  abide  the  event  of 
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.  the  award,  &c.  The  order  also  contained  the  usual  clause  precluding  the  parties  from  brmg- 
ing  any  wrii  of  error,  &c. 

The  arbitrator,  by  his  award,  directed  that  a  verdict  be  entered  for  the  plaintiflf  on  the  second 
and  fif:h  issues,  and  on  all  the  other  issues  (some  going  to  the  whole  cau^e  of  action)  for 
the  defendant ;  and  he  assessed  the  damages  of  the  plaintiff  on  the  issues  found  for  him 
at  U.y  **  which  sum.  except  for  my  finding  upon  the  other  issues,  the  plaintiff  would  be 
entitled  to  recover  in  the  cause.**  As  to  the  matters  in  difference,  he  awarded,  that  neither 
party  had  any  claim  against  the  other  in  respect  thereof;  and  he  directed  that  they  should 
each,  upon  the  requisition  of  the  other  of  them,  and  at  the  costs  of  the  party  requiring  the 
same,  sign  and  deliver  mutual  general  releases,  &c. 

One  of  the  matters  pressed  upon  the  arbitrator,  was,  that  two  of  the  pleas  (the  issues  upon  the 
rejoinders  to  the  replications  to  which  were  afterwards  found  fof  the  defendant)  were  bad  in 
law,  and  he  was  requested,  on  the  part  of  the  plaintif)',  in  the  event  of  his  finding  thoee  pleas 
proved,  to  enter  judgment  foTh\m,non  obstante  veredicto.—^^hich  the  arbitrator  thought  he 
had  no  power  to  do,  and  which  he  did  not  do  :— ~ 

Heldf  that  the  arbitrator  had  no  power  to  enter  judgment  non  obstantt  veredicto  ;  that  tha 
award  was  sufficiently  certain  in  respect  of  the  contingent  assessment  of  damages;  and  thu 
the  direction  as  to  mutual  releases  was  unobjectionable. 

Covenant,  by  the  father  of  an  apprentice,  against  his  master,  npon 
an  indenture  of  apprenticeship,  whereby  the  defendant  covenanted  with 
•7711   P'^^^^^ff   ^^  *teach  and  instruct  the  apprentice  in  the  art  or 

J  mystery  of  an  ale  and  porter  brewer,  and  to  find  him  sufficient 
meat,  drink,  medicine,  and  lodging,  as  one  of  his  own  family  during  the 
term.  Two  breaches  were  assigned  in  the  declaration : — first,  that  the 
defendant,  from  the  time  the  said  E.  J.  Toby,  the  apprentice,  so  entered 
into  the  said  service  of  the  defendant,  during  the  said  term,  hitherto, 
did  not  nor  would,  although  the  defendant  was  oftentimes  during  the 
time  last  aforesaid,  requested  by  the  plaintifi*  and  by  the  said  E.  J.  Toby 
so  to  do,  teach  or  instruct  his  said  apprentice  in  the  art  or  mystery  of 
an  ale  and  porter  brewer,  nor  had  he,  the  defendant,  during  that  time, 
taught  or  instructed  the  said  E.  J.  Toby,  his  said  apprentice,  in  the  said 
art  or  mystery  of  an  ale  and  porter  brewer,  nor  did  nor  would  the 
defendant,  during  the  time  last  aforesaid,  cause,  nor  hath  he  caused,  the 
said  E.  J.  Toby,  his  said  apprentice,  to  be  taught  or  instructed  in  the 
said  art  or  mystery  of  an  ale  and  porter  brewer,  as  he  ought  to  have 
done,  according  to  the  form  and  effect  of  his  said  covenant  in  that 
behalf;  but,  on  the  contrary  thereof,  the  defendant,  during  all  the  time 
aforesaid,  hitherto,  hath  wholly  neglected  and  refused,  and  still  did 
neglect  and  refuse,  to  teach  or  instruct,,  or  to  cause  the  said  E.  J.  Toby, 
his  said  apprentice,  to  be  taught  or  instructed,  in  the  said  art  or  mystery 
of  an  ale  and  porter  brewer ; — secondly,  that  the  defendant,  from  the 
time  the  said  E.  J.  Toby  so  entered  into  the  said  service  of  the  defend- 
ant as  aforesaid,  hitherto,  did  not  nor  would  find,  nor  had  he  found, 
unto  or  for  the  said  E.  J.  Toby,  the  said  apprentice,  sufficient,  or  any, 
^  meat,  *drink,  medicine,  and  lodging,  as  one  of  his  the  defendant's 

J  own  family,  as  he  ought  to  have  done,  according  to  the  form  and 
effect  of  his  said  covenant  in  that  behalf;  but  that  the  defendant,  during 
all  the  time  last  aforesaid,  hitherto,  had  wholly  neglected  and  refused, 
and  still  refused  and  neglected,  so  to  do,  or  to  find  any  meat,  drink, 
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medicine,  or  lodging  whatsoever  for  his  said  apprentice,  contrary  to  the 
said  indenture,  and  the  said  covenant  of  the  defendant  in  that  behalf 
made  as  aforesaid. 

Pleas,  first — as  to  so  much  of  the  first  breach  as  related  to  the  not 
teaching  or  instructing  the  said  E.  J.  Toby,  or  causing  him  to  be  taught 
and  instructed  in  the  art  or  mystery  of  an  ale  and  porter  brewer  for 
part  of  the  said  time  in  that  breach  mentioned,  that  is  to  say,  from  the 
time  the  said  E.  J.  Toby  so  entered  into  the  said  service  of  the  defend- 
ant as  in  the  declaration  mentioned,  until  and  upon  the  4th  of  July, 
1846 — that  he,  the  defendant,  did,  during  all  the  time  last  aforesaid, 
teach  and  instruct,  and  cause  to  be  taught  and  instructed,  the  said  E.  J. 
Toby,  his  said  apprentice,  in  the  art  or  mystery  of  an  ale  and  porter 
brewer,  according  to  the  form  and  effect  of  his  said  covenant  in  that 
behalf ;  concluding  to  the  country. 

Secondly — as  to  so  much  of  the  breach  of  covenant  first  above 
assigned,  as  related  to  t^e  not  teaching  or  instructing  the  said  E.  J. 
Toby,  or  causing  him  to  be  taught  or  instructed,  in  the  art  or  mystery 
of  an  ale  and  porter  brewer,  for  the  residue  of  the  said  time  in  the  said 
first  breach  mentioned — that  the  defendant,  during  all  the  time  last 
aforesaid,  was  ready  and  willing  to  teach  and  instruct,  and  cause  to  be 
taught  and  instructed,  the  said  E.  J.  Toby,  in  the  art  and  mystery  of 
an  ale  and  porter  brewer,  according  to  the  form  and  effect  of  the  said 
covenant  of  the  defendant  in  that  behalf,  but  that  the  said  E.  J.  Toby 
did  not  nor  would,  after  the  making  of  the  said  indenture,  and  during 
the  said  term  therein  *mentioned,  faithfully  and  duly  serve  the  r-^^^o 
defendant  as  an  apprentice  in  his  said  art  or  mystery  of  an  ale  ^ 
and  porter  brewer,  but  afterwards,  and  during  the  said  term,  to  wit,  on 
the  said  4th  of  July,  1846,  aforesaid,  witho«t  the  permission  of  the 
defendant,  absented,  and  wholly  withdrew  himself  from  the  service  of 
the  defendant  in  his  said  art  or  mystery  of  an  ale  and  porter  brewer, 
and  thenceforth  hitherto  had  remained  and  continued,  and  still  remained 
and  continued  absent  therefrom;  whereby,  during  all  the  time  last 
aforesaid,  the  defendant  was  prevented  from  teaching  and  instructing, 
and  causing  to  be  taught  and  instructed,  the  said  E.  J.  Toby  in  the 
said  art  or  mystery  of  an  ale  and  porter  brewer,  as  be,  the  defendant, 
otherwise  would  have  done ;  verification. 

Thirdly — as  to  the  same  portion  of  the  first  breach  as  in  the  second 
plea — that,  after  the  making  of  the  said  indenture,  and  after  the  said 
E.  J.  Toby  so  entered  into  the  said  service  of  the  defendant  as  in  the 
declaration  mentioned,  to  wit,  on  the  30th  of  March,  1846,  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  said  4th 
of  July,  1846,  aforesaid,  he,  the  said  E.  J.  Toby,  as  such  apprentice 
as  aforesaid,  received  from,  and  was  intrusted  by,  divers  customers  of 
him  the  defendant,  with  divers  sums  of  money  for  and  on  behalf  of  the 
defendant,  his  said  master,  that  is  to  say,  &c.,  &c.  (enumerating  them, 
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with  the  names  of  the  several  parties) ;  that  he,  the  said  E.  J.  Toby, 
on  the  several  days  and  times  last  aforesaid,  neglected  and  refused  to 
render  to  the  defendant  a  proper  or  any  account  of  the  said  moneys 
so  received  by  him  for  and  on  behalf  of  the  defendant  as  aforesaid,  and, 
on  the  contrary  thereof,  he  the  said  £.  J.  Toby,  so  being  such  apprentice 
as  aforesaid,  and  having  received  and  taken  into  his  possession  the  said 
last-mentioned  moneys  for  and  in  the  name  and  on  account  of  the  said 
defendant,  his  said  master,  afterwards,  to  wit,  on  the  day  and  year 
**r*Tii  *^*®^  aforesaid,  the  said  last-mentioned  moneys  respectively  did 
^  fraudulently  and  feloniously  embezzle  and  steal ;  and  that  after- 
wards, to  wit,  on  the  said  4th  of  July,  1846,  aforesaid,  he,  the  defend- 
ant, did  discover  that  the  said  E.  J.  Toby  had  been  and  was  guilty  of 
embezzling  the  said  last-mentioned  moneys ;  wherefore,  he,  the  defend- 
ant, did  then  refuse  any  longer  to  keep  or  continue  the  said  E.  J.  Toby 
in  his  said  service  and  employ  as  such  apprentice,  or  to  continue  any 
longer  to  teach  and  instruct,  or  cause  to  be  tauglit  or  instructed,  him, 
the  said  E.  J.  Toby,  in  the  said  art  or  mystery  of  an  ale  and  porter 
brewer,  as  he,  the  defendant,  otherwise  would  have  done;  and  as  he 
lawfully  might  for  the  cause  in  that  plea  mentioned ;  verification. 

The  fourth,  fifth,  and  sixth  pleas,  to  the  second  breach,  were  similar 
to  the  first,  second,  and  third,  respectively. 

The  plaintiff  joined  issue  on  the  first  and  fourth  pleas,  and  replied 
de  injurid  to  the  third  and  sixth.  To  the  second  and  fifth,  respectively, 
he  replied — that,  after  the  said  E.  J.  Toby  so  absented  and  withdrew 
himself  from  the  said  service  of  the  defendaint  as  aforesaid,  and  during 
the  said  term  in  the  indenture  mentioned,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  5th  of  July,  1846,  he,  the  said  E.  J.  Toby, 
returned  to  the  defendant,  and  then,  and  on  divers  other  days  and  times 
afterwards  during  the  said  term,  and  before  the  commencement  of  this 
suit,  tendered  and  offered  himself  to  the  defendant  to  serve  and  obey 
him,  the  defendant,  as  sucUapprentice,  and  was  then,  on  the  said  several 
days  and  times  last  aforesaid,  and  always  afterwards  during  the  said 
term,  hitherto,  ready  and  willing,  and  offered  to  the  defendant  then,  for 
and  during  the  residue  of  the  said  term,  faithfully  and  duly  to  serve  the 
defendant,  as  such  apprentice,  in  the  defendant's  art  and  mystery  of  an 
♦TY^l  *^®  *^^  porter  brewer,  and  to  perform  all  things  in  *the  said 
^  indenture  contained  on  his  part  to  be  performed ;  and  that  the 
said  E.  J.  Toby,  on  the  said  several  days  and  times  in  this  replication 
mentioned,  requested  the  defendant  to  receive  him,  the  said  E.  J.  Toby, 
into  his,  the  defendant's,  service  as  such  apprentice,  and  to  continue  to 
teach  and  instruct  him,  and  to  cause  him  to  be  taught  and  instructed,  in 
the  said  art  and  mystery  of  an  ale  and  porter  brewer,  for  the  residue 
of  the  said  term,  in  the  said  indenture  mentioned ;  but  that  the  defend- 
ant then,  to  wit,  on  the  said  5th  of  July,  1846,  and  on  the  said  several 
daVB  and  times  in  that  replication  mentioned,  before  the  commencement 
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of  this  Bttit,  wholly  refused,  then,  or  at  any  other  time,  to  receive  back 
the  said  E.  J.  Toby  in  his,  the  defendant's,  service  as  such  apprentice, 
and  then  wholly  refused  to  teach  and  instruct  the  said  E.  J.  Toby,  or  to 
cause  him,  the  said  E.  J.  Toby,  to  be  instructed  in  the  said  art  and 
mystery,  according  to  the  covenant  of  the  defendant  in  the  said  inden- 
ture in  that  behalf;  verification. 

Rejoinder,  taking  issue  on  the  replications  to  the  third  and  sixth  pleas, 
and  traversing  the  replications  to  the  second  and  fifth  pleas.  Issue 
thereon. 

The  cause  came  on  for  trial  before  Wilde,  G.  J.,  at  the  sittings  at 
Westminster  after  Easter  term,  1847,  when  a  verdict  was  taken  for  the 
plaintiff,  by  consent,  damages  500Z.,  subject  to  the  award  of  a  barrister. 
The  terms  of  the  order  of  nisi  prius  were  these : — "  to  direct  that  a  ver- 
dict 9hall  be  entered  for  the  plaintiffs  or  the  defendant^  us  he  shall  think 
proper,  and  to  whom  (the  barrister)  this  cause,  and  all  matters  in  differ- 
ence between  the  said  parties,  are  hereby  referred,  so  as  the  said 
arbitrator  shall  make  and  duly  publish  his  award  in  writing,  of  and  con- 
cerning the  matters  in  difference,  ready  to  be  delivered  to  the  said  parties, 
or  to  either  of  them,  or,  if  they,  or  either  of  them,  shall  be  dead  before 
the  making  of  the  said  award,  to  their  ^respective  personal  repre-  r^nna 
sentatives  who  shall  require  the  same,  on  or  before  the  fourth  ^ 
day  of  Michaelmas  term  next  ensuing  the  day  of  the  date  of  this  order, 
or  on  or  before  any  other  day  to  which  the  said  arbitrator  shall,  by 
any  writing  under  his  hand,  from  time  to  time,  enlarge  the  time  for 
making  his  said  award :  And,  by  the  like  consent,  it  is  also  ordered  that 
the  said  arbitrator  shall  be  at  liberty,  if  he  shall  think  fit,  to  examine 
the  parties  to  this  suit  upon  oath,  &c.,  &c. :  And,  by  the  same  consent,  it 
is  also  ordered  that  the  costs  of  the  said  suit,  to  be  taxed,  shall  abide  the 
event  of  the  said  award  to  be  made  and  published  as  aforesaid,  and  that 
the  costs  of  the  reference  and  award,  to  be  taxed,  shall  be  in  the  discre- 
tion of  the  said  arbitrator:  And,  by  the  like  consent,  it  is  further  ordered, 
that  the  said  parties,  on  their  respective  parts,  in  all  things  stand  to, 
obey,  abide  by,  perform,  fulfil,  and  keep,  the  award,  order,  arbitrament, 
final  end,  and  determination  of  the  said  arbitrator,  so  to  be  made  and 
published  as  aforesaid ;  and  that  neither  of  the  said  parties  shall  bring 
or  prosecute  any  writ  of  error,  or  any  action  or  suit  at  law  or  in  equity 
against  the  said  arbitrator,  or  against  each  other,  of  or  concerning  the 
matters  referred  by  this  order ;  and  that,  if  either  party  shall,  by 
affected  delay,  or  otherwise,  prevent  the  arbitrator  from  making  an  award, 
he  or  they  shall  pay  such  costs  to  the  other  as  the  said  court  of  Common 
Pleas  shall  think  reasonable :  And,  by  the  like  consent,  it  is  also  ordered, 
that  the  indenture  of  apprenticeship  in  the  pleadings  of  this  cause  men- 
tioned shall  be  cancelled ;  and  that  the  said  arbitrator  shall  by  his  award 
order  and  direct  what  shall  be  done  by  the  parties  respectively,  except 
that  he  is  not  to  have  power  to  order  the  defendant  to  take  E.  J.  Toby 
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into  his  service  again :  And,  by  the  like  consent,  it  is  also  ordered  that 
the  defendant  shall  not  interfere  with  the  said  E.  J.  Toby  entering  into 
any  other  service,"  &c, 

•7^*71  *The  arbitrator,  on  the  14th  of  January,  1848,  made  his  award, 
J  as  follows : — "  I  do  hereby  award,  order,  and  adjudge,  as  to  the 
said  cause,  that  the  verdict  now  entered,  be  set  aside,  and  that  the  two 
several  issues  in  the  said  cause  arising  respectively  upon  the  rejoinders 
of  the  defendant  to  the  replications  of  the  plaintiff  to  the  second  and 
fifth  pleas  of  the  defendant,  be  entered  for  the  plaintiff;  and  that  all  the 
other  issues  in  the  said  cause,  be  entered  for  the  defendant :  And  I  do 
hereby  assess  the  damages  of  the  plaintiff  upon  the  said  two  several 
issues  which  I  have  ordered  to  be  entered  for  him,  at  the  sum  of  1«., 
which  said  sum,  except  for  my  finding  upon  the  other  issues,  the  plaintiff 
would  be  entitled  to  recover  in  the  said  cause  :  And,  as  to  the  said  mat- 
ters in  difference,  I  do  award,  order,  and  determine,  that  neither  of  the 
said  parties  hath  any  claim,  right,  title,  or  cause  of  action  whatsoever 
against  the  other  of  them,  in  respect  of  any  matters  in  difference 
referred  to  me  :  And  I  do  order  and  direct  that  the  said  parties  respec- 
tively, shall  and  do,  each,  upon  the  requisition  of  the  other  of  them, 
and  at  the  costs  and  charges  of  the  party  requiring  the  same,  sign,  seal, 
and  as  their  respective  acts  and  deeds  deliver,  each  unto  the  other  of 
them,  mutual  general  releases  in  writing,  of  all  and  all  manner  of  actions 
and  causes  of  action,  controversies,  claims,  and  demands,  of  what  kind 
soever,  from  the  beginning  of  the  world  until  the  time  of  the  making 
of  the  said  order  of  reference :  And,  as  to  the  costs  of  this  reference 
and  award,  I  do  award,  order,  and  determine,  that  each  of  the  said  par- 
ties shall  bear  and  pay  his  own  costs  incurred  by  him  in  and  about  the 
Baid  reference ;  and  that  the  costs  of  this  award  be  borne  and  paid  by 
the  said  parties  in  equal  moieties ;  and  that,  if  either  of  the  said  parties 
shall  pay  the  whole  thereof,  for  the  purpose  of  taking  up  this  my  award, 
then  I  direct  that  the  other  of  them  shall  repay  one  moiety  of  the  said 
•TTfti  ^^®^*  *^^  *^®  party  so  taking  up  this  my  award,  when  and  so  soon 
-'  as  the  costs  of  the  said  cause  shall  have  been  taxed." 
Prentice^  in  Hilary  term  last,  on  the  part  of  the  plaintiff,  obtained  a 
rule,  calling  upon  the  defendant  to  show  cause  why  the  award  should  not 
be  set  aside,  on  the  grounds, — ^first,  that  the  arbitrator  did  not  award 
and  adjudicate  or  decide  upon  a  matter  brought  before  him  under  the 
order  of  reference,  viz.  that  the  plaintiff  was  entitled  to  judgment  n(rt% 
obstante  veredicto  upon  each  of  the  issues  raised  on  the  third  and  sixth 
pleas ;  secondly,  that  the  award  left  it  doubtful  whether  that  matter  had 
been  so  adjudicated  upon  and  decided ;  thirdly,  that  the  said  award  was 
bad  upon  the  face  of  it,  as  appeared  therefrom,  and  from  the  pleadings  ; 
fourthly,  that  the  said  third  and  sixth  pleas  were  each  of  them  manifestly 
bad  non  obitante  veredicto  ;  fifthly,  that  the  award  was  bad  upon  the  face 
of  it,  for  awarding  to  the  plaintiff  one  shilling  damages,  as  it  was  uncer- 
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tain  therefrom  whether  the  plaintiff  was  entitled  to  recover  one  Bhilling, 
and,  if  he  was,  how  he  was  to  recover  it ;  sixthly,  that  the  award  was 
bad  and  uncertain  upon  the  face  of  it,  for  awarding  mutual  releases  to 
be  executed  between  the  parties,  which  was  an  excess  of  authority  on 
the  part  of  the  arbitrator  ;  seventhly,  that  the  award  was  bad,  and  not 
final,  because  it  awarded  mutual  releases  between  the  parties,  without 
showing  in  what  form  and  manner,  and  when,  such  releases  were  to  be 
executed :  and  also  why  the  order  of  nisi  prius,  &c.,  should  not  be 
rescinded,  and  the  verdict  set  aside,  and  a  new  trial  had ;  or  why  judg- 
ment should  not  be  entered  for  the  plaintiff  on  the  issues  raised  on  the 
third  and  sixth  pleas,  non  obstante  veredicto. 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that,  at  one 
of  the  meetings  before  the  arbitrator,  •the  plaintiff  *s  counsel  sub-  p^h-^q 
mitted,  as  a  matter  for  the  decision  and  consideration  of  the  ^ 
arbitrator  under  the  order  of  reference,  that  the  third  and  sixth  pleas 
were  bad  in  point  of  law,  and  that  each  of  them  would  be  bad  non 
obstante  veredicto  ;  that  the  defendant's  counsel  admitted  that  the  pleas 
were  bad,  but  contended  that  the  arbitrator  had  no  power  to  consider  the 
sufficiency  of  the  pleas,  or  to  give  judgment  non  obstante  veredicto^  or  to 
arrest  the  judgment ;  that  the  arbitrator  was  formally  requested  to  give 
judgment  non  obstante  veredicto  upon  each  of  those  issues,  in  case  he 
should  find  the  pleas  proved  in  point  of  fact,  and  should  so  award ;  and 
that  the  arbitrator  intimated,  that,  in  his  opinion,  he  had  no  power  to 
give  judgment  non  obstante  veredicto^  if  either  of  the  pleas  was  bad  in 
point  of  law  and  offered  no  defence  to  the  action ;  but  said  that  he  would 
endeavour  so  to  frame  his  award,  that  the  party  against  whom  he  should 
decide  upon  this  point,  might  be  in  a  situation  to  take  the  opinion  of  the 
court  upon  it. 

Unthank  now  showed  cause.  Assuming  that  the  arbitrator  had 
power  to  order  judgment  non  obstante  veredicto^  he  had  clearly  a  right 
to  exercise  his  discretion  as  to  whether  he  would  do  so  or  not.  But  it  is 
submitted  that  the  arbitrator  had  no  such  power :  all  he  could  deal  with, 
was,  the  verdict.  In  Steeple  v.  BonsaU^  4  A.  &  E.  950,(a)  three  pleas 
were  pleaded  in  bar  to  a  declaration  in  trespass  containing  one  count, 
on  which  pleas  issues  were  joined.  By  order  of  nisi  prius,  a  verdict  was 
taken  for  lOOZ.  damages,  subject  to  the  award  of  a  barrister,  to  whom 
the  cause  and  all  matters  in  difference  were  referred,  with  power  to 
direct  what  should  be  done  by  the  parties.  The  arbitrator  directed  a 
verdict  for  the  plaintiff  on  two  issues,  and  for  the  defendant  on  the 
•third,  adding,  that,  if  there  had  not  been  the  third  issue,  he  r^^c^rv 
should  have  awarded  \s,  damages  to  the  plaintiff  on  the  other  '- 
issues :  and  it  was  held  that  it  was  not  competent  to  the  plaintiff  to 
move  for  judgment  non  obstante  veredicto  on  the  third  issue ; — and  this, 
without  reference  to  any  special  clause  in  the  order  of  reference,  restrain- 

ko)  And  see  Doe  v.  Homer,  6  A.  Sl  E.  235. 
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ing  the  parties  from  bringing  a  writ  of  error,  &c.  So,  in  Angtis  t. 
Bedford,  11  M.  &  W.  69,  2  Dowl.  N.  S.  735.  it  was  held  that  an 
arbitrator  to  whom  a  cause  is  referred,  with  power  to  direct  how  the 
verdict  shall  be  entered,  has  no  authority  to  arrest  the  judgment. 
Parke,  B.,  says:  "I  think  the  arbitrator  had  no  power  to  direct  the 
judgment  to  be  arrested.  He  could  not  order  judgment  to  be  entered 
for  the  plaintiff  or  defendant ;  so  neither  could  he,  under  this  submis- 
sion, order  it  to  be  arrested.  He  is  put  into  the  situation  of  the  jury, 
and  no  more ;  nothing  is  said  in  the  order  of  reference  about  the  judg- 
ment ;  and  the  only  object  of  referring  the  cause  to  him,  is,  that  he 
may  direct  how  the  verdict  shall  be  entered."  And  Alderson,  B., 
says:  "As  to  the  power  of  the  arbitrator  to  arrest  the  judgment,  I 
think  no  doubt  can  be  entertained.  If  Mr.  Peacoek^s  argument  were 
well  founded,  that  an  arbitrator  to  whom  a  cause  stands  referred,  has 
therefore  authority  to  deal  with  the  judgment,  I  do  not  see  why  there 
should  ever  be  a  stipulation  in  the  order  of  reference,  that  no  writ  of 
error  shall  be  brought :  for,  as  it  is  fully  established  that  an  arbitrator  id 
absolute  judge  between  the  parties,  as  well  of  the  law  as  of  the  facts, 
and  even  without  such  a  stipulation,  the  parties  cannot  appeal  against 
his  determination,  he  ought  to  determine  whether  the  judgment  is  to  be 
arrested  or  not,  and  his  omission  to  do  so  would  invalidate  his  award. 
On  the  other  hand,  if  he  made  any  determination  as  to  the  judgment, 
^  that  would  of  itself  have  the  effect  of  •taking  away  the  writ  of 

J  error ;  so  that  the  ordinary  stipulation  in  the  order  of  reference, 
that  no  writ  of  error  shall  be  brought,  would  be  altogether  superfluous, 
if  the  defendant's  construction  be  correct."  Choumes  v.  Brmm^  14 
Law  Journ.,  N.  S.  Exch.  216,  is  an  authority  to  the  same  effect. 
[Wilde,  C.  J.  Suppose  the  arbitrator  to  direct  all  proceedings  to  be 
stayed,  would  not  that  in  effect  be  arresting  the  judgment  ?]  The  par- 
ties have  a  vested  right  to  costs  according  to  certain  events;  the 
arbitrator  having,  by  the  terms  of  the  reference,  no  power  over  the 
costs.  He  must  decide  the  issues.  In  Britt  v.  Pashley,  1  Exch.  64,  5 
D.  &  L.  97,  an  order  of  reference  contained  a  clause  restraining  either 
party  from  bringing  or  prosecuting  any  action  or  suit  in  any  court 
concerning  the  premises  referred:  and  it  was  held  that  the  plaintiflT 
could  not  afterwards  move  for  judgment  non  obstante  veredicto.  There, 
Alderson,  B.,  says:  "This  case  is  entirely  governed  by  Steeple  v. 
Bonsall.  There,  Sir  W.  Follett  argued  that  the  parties  ought  not  to  be 
prevented  from  taking  the  opinion  of  the  court  as  to  the  legal  effect  of 
the  finding  in  the  award.  The  question  was,  whether,  upon  a  bad  plea, 
the  plaintiff  should  not  be  allowed  to  enter  up  judgment  non  obstante 
veredicto,  and  the  court  refused  to  do  so,  saying  that  *  the  arbitrator  had 
power  to  do  what  the  court  could  do ;  and  his  award,  therefore,  put  an 
end  to  the  proceedings.'  In  this  case,  the  arbitrator  finds  for  the 
defendant,  and  the  court  gives    the   same  judgment.      If  it  is  not 


5  Manning,  Granger,  &  Scott.  */?! 

competent  for  the  plaintiff  to  reverse  that  judgment  by  writ  of  error,  be 
cannot  have  judgment  n&ri  obstante  veredicto.*' 

The  arbitrator  is  to  direct  what  he  shall  think  fit  to  be  done.  He 
clearly  had  power  to  direct  mutual  releases:  and  he  has  sufficiently 
done  so. 

*The  assessment  of  contingent  damages  on  the  issues  on  the  r»»7Qo 
second  and  fifth  pleas,  was  unobjectionable;  or,  at  all  events,  ^ 
assuming  it  to  be  void,  it  is  separate  and  distinct  from  the  rest  of  the 
award,  and  may  be  rejected.  The  arbitrator  deals  with  the  verdict,  by 
reducing  it  to  one  shilling.  [Grebswell,  J.  He  finds  as  a  fact,  that  the 
damages  are  one  shilling :  but  he  does  not  award  that  sum ;  on  the  con- 
trary, he  gives  a  reason  for  not  doing  so.]  In  Morrish  v.  Murray^  13 
M.  &  W.  52,  in  trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  the  judge,  at  the  trial,  having  ruled  that  a  plea, — justifying  the 
entry,  the  outer  door  being  open,  to  search' for  C.  F.,  who  for  six  months 
had  resided  in  the  plaintiff's  house,  and  alleging  that  the  defendant  had 
good  grounds  to  suspect  and  believe  that  she  was  in  the  plaintiff's  house 
at  the  time, — had  been  proved,  and  constituted  a  good  defence,  stated,  in 
the  presence  of  the  counsel  on  both  sides,  who  made  no  objecti6n,  that 
he  should  direct  the  jury  to  assess  the  damages  contingently,  and  should 
give  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  amount  found 
by  the  jury.  It  was  held,  that  both  parties  were  bound  thereby,  and 
that  the  plaintiff's  counsel  was  not  at  liberty  to  move  for  a  new  trial,  for 
misdirection.  So,  here,  the  parties  are  bound  by  the  arbitrator's  deci- 
sion, whatever  it  may  be. 

Prentice^  in  support  of  the  rule.  The  arbitrator  has  omitted  to  decide 
upon  all  the  matters  within  the  scope  of  the  order,  that  were  brought 
before  him.  He  was  expressly  required  to  decide  upon  the  plaintiff's 
right  to  have  judgment  non  obstante  veredicto  on  the  third  and  sixth 
pleas  ;  and  he  has  said  nothing  about  it  on  the  face  of  his  award.  Stee- 
ple V.  Bonsall  is  an  authority  for  the  plaintiff:  it  was  there  held  that 
the  court  could  *not  direct  a  judgment  non  obstante  veredicto.  In  r^it^Qo 
Angus  v.  Bedford^  the  reference  was  of  the  cause  only.  [V. 
Williams,  J.  So  it  is  stated  in  the  report  in  11 M.  k  W.  69 ;  but,  from 
the  report  in  2  D.  &  L.  735,  that  appears  to  be  a  mistake :  the  reference 
was  of  the  cause  and  all  matters  in  difference.]  The  judgment  of  the 
court  in  Cliownes  v.  Brown^  shows  that  the  whole  is  for  the  arbitrator. 
[Crbsswell,  J.  It  is  quite  consistent  with  Angus  v.  Bedford.  Wilde, 
C.  J.  The  entering  of  judgment  non  obstante  veredicto  is  not  a  matter 
in  difference  until  there  is  a  legal  decision  upon  the  facts  raised  on  the 
issues ;  and  that  arises  subsequently  to  the  submission.  How  can  one 
court  entertain  a  motion  to  arrest  the  judgment,  or  to  enter  judgment 
mm  obstante  veredicto,  if  a  court  of  error  is  by  the  agreement  of  the 
parties  precluded  from  entertaining  the  question  ?  Gresswell,  J.  This 
is  matter  arising  out  of  the  award.     Your  motion  is  founded  upon  the 
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award.  The  arbitrator  had  no  power  to  deal  with  the  judgment  before 
making  his  award ;  and  then  he  would  be  functus  officio.']  The  court 
clearly  has  no  power  to  direct  judgment  non  obstante  veredicto  to  be 
entered  here.  [Cresswell,  J.  The  court  agree  with  you.]  It  therefore 
follows  that  the  arbitrator  has  the  power.  [Cresswell,  J.  To  that  I 
cannot  assent.]  The  arbitrator  had  power  to  do  what  the  court  might 
have  done  in  the  absence  of  an  order  of  reference :  Steeple  t.  Bonsallj 
Britt  V.  Pashhy.  [Coltman,  J.  The  arbitrator  is  fettered  by  the  terms 
of  the  order.  What  reservation  of  power  to  enter  judgment  non  obst4inte 
veredicto  is  there  here  ?]  It  must  be  admitted  that  there  is  no  express 
reservation.  [Cresswell,  J.  Suppose  the  arbitrator  had  stated  on  the 
face  of  the  award,  that,  in  his  opinion,  the  third  and  sixth  pleas  were 
bad, — what  would  have  been  the  effect  of  that  ?]  The  judgment  of  the 
law  would  follow  upon  that  finding.  All  matters  in  difference  connected 
*7«41  ^^^^  ^^^  *cau8e  were  referred.  The  plaintiff  never  intended  to 
•^  give  up  any  substantial  objection  to  the  pleas. 

As  to  the  mutual  releases,  the 'award  is  clearly  uncertain.  The  time 
and  manner  of  executing  such  releases  ought  to  have  been  pointed  out 
distinctly.  In  Glover  v.  Barrie,  1  Salk.  71,  in  debt  upon  a  bond  con- 
ditioned that  A.  and  B.  should  perform  an  award,  the  defendant  pleaded 
no  award  made :  the  plaintiff  replied  an  award,  which  wa9  that  A.  should 
pay  B.  50Z.,  and  that  A.  should  beg  B.'s  pardon  in  su^h  manner  and  m 
sxich  place  as  B,  should  appoint ;  and  that  then  each  party  should  seaJ 
mutual  releases.  '^The  court. held  this  naught;  for,  the  arbitrator  was 
to  determine,  and  not  to  make  B.  his  own  judge  in  his  own  cause ;  and, 
though  the  time  and  place  be  but  circumstances,  yet,  in  this  sort  of  satis- 
faction, they  make  the  most  considerable  part.  Ergo^  the  award  was 
held  void  as  to  this  part.'* 

As  the  costs  of  the  issues  are  to  abide  the  event,  the  damages  ought 
to  have  been  so  assessed  as  that  it  might  be  ascertained  distinctly  how 
the  costs  are  to  be  apportioned. 

Wilde,  C.  J.  It  appears  to  me  that  none  of  the  grounds  upon  which 
we  are  asked  to  set  aside  this  award,  are  substantial ;  and  that  the  part 
of  the  rule  which  calls  upon  the  defendant  to  show  cause  why  judgment 
should  not  be  entered  for  the  plaintiff  on  the  issues  raised  on  the  third 
and  sixth  pleas  non  obstante  veredicto,  seeks  that  which  the  court  has  no 
power  to  grant.  It  has  long  been  settled  that,  where  parties  have 
selected  their  own  tribunal  for  the  settlement  of  their  differences,  the 
court  is  not  at  liberty  to  interfere  with  the  decision  either  as  to  the  law 
or  as  to  the  facts.(a)  The  parties  •cannot  be  permitted  to  escape 
J  from  the  judgment,  if  adverse.  At  the  same  time,  if  there  be  any 
matter  of  law  upon  which  the  arbitrator  thinks  fit  to  raise  a  question  for 
the  opinion  of  the  court, — whether  formally  on  the  face  of  the  award,  or 
by  a  paper  annexed  to  the  award, — the  court  will  entertain  it.    The  court, 

(a)  See  FulUr  v.  Fenwkk,  3  Man.  Gr.  &  S.  705. 
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upon  this  occasion,  is  not  asked  to  review  the  judgment  of  the  arbitrator 
apon  any  of  the  matters  submitted  for  his  decision :  but  the  motion  is 
rested  upon  the  ground  that  he  has  come  to  an  erroneous  conclusion  as 
to  the  extent  of  the  authority  conferred  upon  him  by  the  order  of  nisi 
prius ;  and  it  is  said  that  the  court  is  not  concluded  by  the  erroneous 
opinion  of  the  arbitrator  upon  that  point.  The  error  that  is  imputed  to 
the  arbitrator  is,  that  he  conceived  he  had  no  power  to  direct  judgment 
to  be  entered  non  obstante  veredicto.  Supposing  it  to  be  made  out  by  a 
reference  to  decided  cases  that  the  arbitrator  had  such  power,  it  would 
then  be  matter  for  consideration,  whether  the  non-exercise  of  that  power 
affords  ground  for  the  interference  of  the  court.  What  is  the  matter 
to  which  the  question  applies  ?  The  plaintiff  insists  that  he  is  entitled 
to  judgment  on  the  issues  raised  on  the  third  and  sixth  pleas,  notwith* 
standing  the  matter  of  those  pleas  has  been  found  by  the  arbitrator  to 
be  true  in  fact,  because  the  pleas  are  bad  in  law.  The  arbitrator  in 
bound  to  decide  on  all  the  issues,  whether  of  fact  or  of  law,  that  are 
joined  between  the  parties.  Until  they  are  disposed  of,  no  question  of 
law  can  arise  as  to  the  effect  of  the  finding.  The  go6dness  or  badne^ss 
of  the  pleas  is  not  a  matter  in  difference  at  the  time  the  parties  submit 
themselves  to  a  reference.  No  question  of  that  sort  can  arise  until  the 
arbitrator  has  made  his  award.  It  is  material,  in  the  present  case,  to 
see  what  it  is  that  the  arbitrator  was  required  to  do.  The  affidavit  upon 
which  the  rule  was  granted,  states  that  it  was  objected  before  the  arbi- 
trator that  the  third  *and  sixth  pleas  were  bad  in  point  of  law ;  r-^^r^n 
and  that  he  was  thereupon  requested  to  give  judgment  for  the  '- 
plaintiff  non  obstante  veredicto^  in  case  he  should  find  those  pleas  to  be 
proved;  but  that  the  arbitrator  intimated  an  opinion  that  he  had  no 
power  to  do  so.  Angus  v.  Redford,  11  M.  &  W.  69,  2  Dowl.  N.  S. 
735,  is  a  direct  authority  to  show  that  the  arbitrator  could  not,  with  refe- 
rence to  the  general  nature  of  the  power  conferred  upon  him,  give 
judgment  nan  obstante  veredicto.  Some  general  expressions  certainly 
are  found  in  some  of  the  cases  cited,  to  the  effect  that  an  arbitrator  has 
the  same  power  that  the  court  has.  But  all  the  cases  concur  in  holding 
that  the  court  has  no  power  to  arrest  the  judgment,  or  to  give  judgment 
non  obstante  veredicto,  after  a  reference  of  the  cause  in  terms  like  these : 
and  Angus  v.  Redford  decides  that  an  arbitrator  has  no  such  power :  to 
give  him  such  power,  there  must,  at  least,  be  an  express  reservation  of 
authority  for  that  purpose.  I  therefore  think  the  arbitrator  has  been 
guilty  of  no  omission,  in  declining  to  give  judgment  non  obstante  vere^ 
dicto.  What  the  parties  here  meant,  is  clear.  Had  he  thought  fit,  the 
arbitrator  was  at  liberty  to  direct  that  a  stet  processus  be  entered,  or  a 
general  release  given.  Everybody  understands  the  nature  of  that.  Not 
only  have  the  parties  here  given  the  arbitrator  that  general  power,  but 
they  have  also  agreed  that  no  writ  of  error  shall  be  brought.  That  is 
atrong  evidence  to  show  that  it  never  was  contemplated  that  the  arbi- 
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trator  or  the  court  should  have  power  to  do  that  which  we  are  now  asked 
to  do.     The  main  point,  therefore,  upon  which  this  rule  was  moved,  fails. 

But,  when  we  look  at  the  award,  what  is  there  upon  the  face  of  it 
that  necessarily  gives  rise  to  the  objection?  Whatever  intimation  of 
opinion  the  arbitrator  may  have  thrown  out  in  the  course  of  the  inquiry,  we 
^^  *are  not  to  assume  that  he  retained  the  same  impression  down  to 
4  the  time  of  making  his  award.  Suppose  he  had  expressed  an 
opinion  that  the  plaintiff  was  not  entitled  to  judgment  non  obstante  vere- 
dicto, the  court  could  not  have  reviewed  that  decision.  The  award  is  quite 
consistent  with  the  two  pleas  in  question  being  held  good.  Whatever, 
therefore,  may  have  been  the  opinion  intimated  by  the  arbitrator,  he  may 
possibly  have  held  the  pleas  good.  We  cannot  say  that  he  has  not 
exercised  a  judgment  upon  them. 

It  is  not  necessary  particularly  to  advert  to  the  other  points  that  were 
urged :  I  think  none  of  them  are  well  founded.  The  mode  in  which  the 
arbitrator  has  awarded  mutual  releases  is  sufficiently  certain :  they  are 
to  be  executed  when  called  for.  As  to  the  alleged  uncertainty  in  the 
award  of  damages,  the  objection  was  not  much  pressed.  It  is  clear  that 
the  arbitrator  never  contemplated  the  recovery  of  any  damages  at  all. 
The  rule  must  be  discharged. 

GoLTMAN,  J.  I  am  of  the  same  opinion.  The  arbitrator  has,  in  my 
judgment,  done  all  that  he  ought  to  have  done.  That  which  forms  the 
main  ground  of  complaint  clearly  was  not  a  matter  in  difference  sub> 
mitted  to  the  arbitrator.  The  matters  referred  to  him  were  matters  of 
fact.  I  do  not  apprehend  that  it  was  ever  intended  to  refer  to  him  the 
question  whether  the  third  and  sixth  pleas  were  good  or  not.  The  posi- 
tion of  the  defendant  might  be  very  materially  prejudiced,  if  the  plaintiff 
were  held  entitled  now  to  insist  upon  the  insufficiency  of  the  pleas  in 
point  of  law.  He  might  have  been  very  willing  to  refer,  upon  the 
understanding  that  no  writ  of  error  should  be  brought,  when  he  might 
not  have  been  willing  to  submit  the  question  of  law  to  the  arbitrator. 
It  seems  to  me  that  it  would  be  manifestly  unjust  on  such  a  reference,  to 
m^roo-i  hold  a  plaintiff  ^entitled  to  ask  for  judgment  nan  obstante  vere- 
dicto.  That  seems  also  to  have  been  the  view  taken  by  the  court 
of  Exchequer  in  Angtis  v.  Bedford,  I  see  no  reason  to  find  fault  with 
that  decision:  and  it  is  expressly  in  point. 

Cresswell,  J.  I  am  of  the  same  opinion.  I  quite  agree  that  an 
arbitrator  cannot,  by  his  own  decision,  limit  the  extent  of  the  authority 
conferred  upon  him.  If  he  mistakes  the  extent  of  his  power,  and 
declines  to  decide  upon  a  matter  submitted  to  him,  his  award  will  clearly 
be  bad.  In  the  present  case,  however,  I  think  the  arbitrator  has  fully 
and  faithfully  exercised  the  authority  conferred  upon  him.  The  cause 
being  at  issue,  certain  issues  of  fact  were  agreed  to  be  referred ;  the 
parties  having  consented  to  waive  all  questions  as  to  the  validity  of  the 
pleadings.     All,  therefore,  that  the  arbitrator  had  to  decide  upon,  was. 
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the  issues  in  fs^U  Suppose  that,  instead  of  being  referred,  the  cause  had 
gone  to  trial  in  the  ordinary  way,  and  no  motion  had  been  made  in  arrest 
of  judgment,  or  to  enter  judgment  non  obstante  veredicto^  the  judgment 
would  have  followed  the  finding  of  the  jury.  Here,  the  arbitrator 
stood  in  the  place  of  the  jury.  He  had  to  find  a  verdict  upon  the  issues 
joined.  What  was  he  called  upon  to  do  ?  He  was  asked  to  enter  judg- 
ment for  the  plaintiff  upon  the  issues  on  the  third  and  sixth  pleas,  not- 
withstanding the  verdict  found.  What  verdict?  Why,  the  verdict  found 
by  his  award.  That  is,  in  effect,  calling  upon  him  to  make  a  second 
award,  his  authority  having  already  been  exercised.  Angus  v.  Bedford 
is  precisely  in  point,  and  was,  I  think,  well  decided.  This  was  no  mat- 
ter in  difference  at  the  time.  The  parties  have,  by  the  terms  of  the 
submission,  precluded  themselves  from  asking  the  court  to  enter  judg- 
ment non  obstante  *  veredicto.  As  to  this  point,  therefore,  there  ri^noa 
is  clearly  no  foundation  for  the  rule. 

As  to  the  direction  respecting  the  execution  of  mutual  releases,  there 
is  no  such  uncertainty  in  the  award  as  to  constitute  an  objection. 

And,  with  regard  to  the  finding  of  one  shilling  damages  upon  the 
issues  joined  upon  the  rejoinders  to  the  replications  to  the  second  and 
fifth  pleas,  it  amounts  to  this — the  arbitrator  having  found  the  other 
issues  for  the  defendant,  says,  as  to  these  two  issues,  that  the  damages 
amount  to  one  shilling  only,  but  that  he  does  not  mean  to  award  the 
plaintiff  that  sum,  because  he  has  found  for  the  defendant  upon  issues  that 
bar  the  whole  action.     I  therefore  think  the  award  is  unobjectionable. 

y.  Williams,  J.  I  am  of  the  same  opinion.  I  apprehend  it  to  be 
quite  clear  that  an  arbitrator  cannot  do,  or  direct  to  be  done,  any  act 
that  is  proper  to  be  done  by  the  court,  unless  the  power  so  to  do,  is 
expressly  reserved  to  him  by  the  order  of  reference.  And  there  is  no 
hardship  in  this ;  for,  it  may  be  that  the  defendant  was  willing  to  refer, 
in  the  supposition  that  the  matters  to  be  tried  were  matters  of  fact 
only,  and  that  no  points  of  law  were  to  be  raised. 

Rule  discharged,  with  costs. 

m 
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THE  SAME  V.  FISHER.    April  17. 

Upon  a  pleaof  nul  tid  record  of  a  judgment  in  replevin  in  a  county  court,  under  the  9  &  10  Vict. 
c.  95  :— 

JieM,  that  an  allegation  that  **  it  was  adjudged  by  the  said  court  that  the  plaintifl*  should  take 
nothing  by  bis  said  plaint,** — was  not  sustained  by  a  certified  copy  of  an  entry  in  the  minute- 
book  of  the  county  court,  stating  that  the  cause  waa  '*  struck  out  for  want  of  jurisdiction, 
a  disputed  title  baying  been  sworn  to.** 

Two  several  distresses  having  been  levied  upon  premises  in  the  occu- 
pation of  Abraham  Hart,— one  on  the  28th  of  September,  1847,  for  61, 
rent,  the  other  on  the  80th  for  8/.  rent, — the  goods  were  replevied,  and 
certain  proceedings  thereupon  took  place  in  the  Whitechapel  County 
Court  of  Middlesex. 
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The  replevin-bonds  having  been  assigned  by  the  sheriff,  two  several 
actions  were  brought  upon  each  bond,  against  the  present  defendants, 
the  sureties,  on  the  17  th  of  November,  1847. 

The  declaration,  in  each  action,  stated  that  the  plaintiff,  on,  &c.,  as 
bailiff  of  J.  A.,  distrained  the  goods  of  Hart  for  61.  rent  due  to  J.  A. 
from  Hart ;  that  Hart,  within  five  days  then  next,  to  wit,  on,  &c.,  and 
after  the  passing  of  the  statute  9  &  10  Vict.  c.  95,  made  his  plaint  to 
the  sheriff  of  Middlesex,  of  the  taking  the  said  goods  and  chattels,  and 
prayed  that  the  same  might  be  replevied ;  and  alleged  the  taking  of  a 
replevin-bond  by  the  said  sheriff  from  Hart,  with  Stanhope  and  Fisher, 
as  sureties, — setting  out  the  bond,  with  the  usual  condition  to  prosecute 
the  suit  with  effect  and  without  delay :  the  declaration  then  alleged  that 
Hftrt  made  his  plaint  at  The  Whitechapel  County  Court  of  Middlesex 
against  the  now  plaintiff,  and,  after  averring  that  Hart  did  not  prosecute 
his  plaint  with  effect  against  the  now  plaintiff,  alleged  that  such  proceed- 
ings were  thereupon  afterwards  had,  that  it  was  adjudged  in  and  by  the  said 
county  court,  that  Hart  should  take  nothing  by  his  said  plaint,  but  that 
•7Qn  *^^  ^^^  ^'®  pledges  to  prosecute  (a)  should  be  in  mercy ,(a)  &c., 
-^  and  that  he,  the  now  plaintiff,  should  go  thereof  without  day,  &c., 
whereby  the  said  bond  was  forfeited,  &c. 

The  defendants  in  each  case  pleaded  nul  tiel  record. 

A  transcript  of  the  record  in  the  county  court  was  returned  pursuant 
to  the  certiorari^  and  was  as  follows : — 


"  WHITECHAPEL  COUITTY  COURT  OP  MIDDLESEX. 

"  Minute  of  Judgments,  Orders,  and  other  Proceedings,  at  a  court  holden  on  Tuesday, 
the  26th  day  of  October,  1847,  before  ,  who  has  practised,  dcrc,  acting  for  Jambs  Majt- 

xiNo,  one  of  Her  Majesty's  Serjeants-at-Law,  Judge  of  the  same  court,  in  the  unaToidabls 
absence  of  the  said  James  Manniko. 


No. 

PbiBiift 

Ddnda^L 

PaitieuUn 
oreUin. 

ctoinMd. 

ForwhoBjvIr 

BflOtglTCB. 

AaDoMof 
J»dc»«t 

C<M. 

Olte. 

7479 
7«0 

AbnlmBut. 
AbnlMi  HMt 

(kaotlTiiU^. 
SuMMl  Tubby. 

Uolawfitl  dcteD- 
tioDofffoodabc- 

Ditto. 

6l.0i.ai. 

Stmk    •>*    a>r 
irut  of  tanrfae. 

title  haciH^M 

*'"*"DiMD. 

"  WHrrECBAPEL  COUNTY  COURT  OF  MIDDLESEX. 

'*  Minute  of  Judgments,  Orders,  and  other  Proceedings  at  a  court  holden  on  Friday,  the 
26th  day  of  November,  1847,  before  James  Manning,  one  of  Her  Miyesty's  Serjeants^at-Law, 
Judge  of  the  same  Court. 


Now 

rbintUC 

Dsbntent. 

ofcUim. 

Anmat    i  For  whnn  Judc 
claioied.    1      BWirtgtTCn. 

Asmator 
Judf»«iit 

Coaii. 

Oiim. 

7479 
7410 

AbnlaunHut. 
AbnhinHafl 

SimudTttbbj. 
Samuel  T^bby. 

Rep|p%iii.roran- 

inC  to  pUialift 
Dito. 

PUiotiC 
FUiBHC 

iLtt.Oi. 

6l.8a.KML 
(»> 

2Lea;M 

To  be  |«id  ea 
tba    U    4af   or 

Ditto. 

This  is  to  certify,  that  the  above  extracts  are  true  copies  of 
the  entries  Nos.  7479  and  7480,  pursuant  to  section  cxi. 
of  9  &  10  Vict.  cap.  59. 


(Signed  by  the  clerk.) 


(d)  The  countj^court  does  not  take  pledges,  and  cannot,  in  any  case,  amerce.    This  would 
seem  to  be  a  fatal  variance. 
(6)  The  costs  had  been  increased  by  several  adjourriments  at  the  request  of  the  parties. 
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The  return  having  been  read  by  the  master, 

Liuh^  for  the  plaintiff,  moved  for  judgment.  The  first  entry  shows  a 
termination  of  the  suit  in  the  county  *court ;  the  second  has  r^p^go 
reference  to  transactions  taking  place  €rfter  the  commoncement  of  ^ 
the  present  actions.  [Wilde,  C.  J.  Does  the  first  entry  amount  to 
a  judgment  ?]  The  decision,  that  the  judge  of  the  county  court  had  no 
jurisdiction,  by  reason  of  a  disputed  title  having  been  sworn  to,  is 
tantamount  to  a  judgment  of  nonsuit.  The  judge  might,  indeed,  upon 
the  application  of  the  plaintiff,  have  directed  a  new  trial ;  (a)  but  this  he 
did  not  do.  The  causes  having  been  disposed  of  on  the  26th  of  October, 
the  jurisdiction  of  the  county  court  was  at  an  end,  though  the  judge  was 
probably  mistaken  in  supposing  that  he  had  no  jurisdiction.(i)  It 
appears  by  affidavit  that  the  entry  here  made  is  the  usual  form  of 
entry  in  these  courts  where  the  plaintiff  is  nonsuited.  Cresswell,  J. 
We  cannot  receive  such  an  affidavit :  we  can  only  deal  with  the  record.] 

(7.  Brown^  for  the  defendants,  was  not  called  upon. 

Wilde,  C.  J.  The  causes  appear  to  have  been  struck  out  on  the  first 
occasion,  upon  an  erroneous  supposition  on  the  part  of  the  judge,  that 
he  had  no  jurisdiction,  inasmuch  as  a  disputed  title  had  been  sworn  to. 
We  cannot  construe  the  judge's  declining  to  decide  the  matter,  to  amount 
to  a  judgment.  The  court  proceeded  properly  afterwards,  and  decided 
the  causes :  and  the  only  judgments  returned  to  us  in  obedience  to  the 
certiorari,  are  those  pronounced  on  the  26th  of  November.  I  therefore 
think  there  most  be  judgments  for  the  defendants  upon  these  issues. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant  in  each  case. 

(a)  Vide  9  &  10  Vict.  c.  95,  8.  89.  (6)  Vide  9  &  10  Vict.  c.  95»  8.  121. 


•HARDINGHAM  v.  ALLEN.    April  26.  [*793 

Money  paid  by  A.  to  B.  upon  a  condition  which  has  not  been  complied  with,  cannot  be  reooTered 

aa  money  had  and  received  to  A.'s  ase. 
A.  demands  from  B.  1/.  ?«.  for  several  matters,  including  ID*,  for  a  particular  service  performed 

by  A.    B.  tenders  19<.  M,    This  will  not  support  a  plea  of  tender  of  lOt .  on  account  of  such 

service. 

Debt,  for  money  had  and  received ;  with  a  count  in  detinue,  for  a 
horse. 

Pleas — ^first,  to  the  first  count,  never  indebted ;  secondly,  to  the  last 
count,  that  the  defendant  did  not  detain  the  said  horse  in  manner  and 
form,  &c. ;  thirdly,  to  the  last  count,  that  the  plaintiff  was  not  lawfully 
possessed  of  the  said  horse,  in  manner  and  form,  &;c. ;  fourthly,  to  the 
last  count,  that  the  defendant  was  possessed  of  a  repository  for  the  sale 
of  horses ;  that  the  plaintiff  delivered  the  said  horse  to  the  defendant  to 
be  there  sold,  on  certain  conditions  then  agreed  upon  between  them,  that 
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is  to  say,  *^  Should  any  horse  be  warranted,  and  prove  nnsonnd,  he  moat 
be  returned  within  the  second  day  after  the  sale,  before  five  o'clock, 
with  a  certificate  from  a  veterinary  surgeon,  particularly  describing  the 
unsoundness,  when,  if  confirmed  by  the  veterinary  surgeon  of  the  estab- 
lishment, the  amount  received  for  the  horse  shall  be  immediately  paid 
back ;  but,  if  he  should  not  confirm  the  certificate,  another  veterinary 
surgeon  shall  be  called  in,  and  his  decision  shall  be  final;  and  the 
expenses  of  such  umpire  shall  be  borne  by  the  party  in  error.  If  a 
horse  warranted  quiet  in  harness,  or  quiet  to  ride,  or  in  any  other  respect 
(except  as  to  soundness),  shall  be  returned  within  the  prescribed  period, 
as  not  answering  the  warranty  given  with  him  at  the  time  of  the  sale, 
he  shall  be  tried  and  examined  by  an  impartial  person,  whose  decision 
shall  be  final ;  and  the  consideration  for  the  trial  and  examination,  viz. 

♦7Q4.1  ^^*''  *^*^^  ^®  P*^^  "^y  ^^^  party  i»  error.  All  horses,  •carriages, 
-■  Ac,  brought  to  this  repository  for  sale,  and  sold,  either  by  any 
person  employed  by  the  proprietor,  or  by  the  owner  of  the  lot,  shall  pay 
the  usual  commission ;  and  no  horses,  carriages,  &c.,  shall  be  taken  away 
until  the  keep,  commission,  and  all  other  expenses  are  paid,  whether  sold 
by  public  auction,  private  contract,  or  not  sold."  The  plea  then  pro- 
ceeded to  aver  that  the  horse  was  sold  at  the  repository,  upon  and  sub- 
ject to  such  conditions,  to  one  Bardell,  and  by  the  plaintifi"  warranted, 
at  the  time  of  the  sale  to  Bardell,  to  be  quiet  in  harness ;  that  the  horae 
was  then  taken  away  by  Bardell  from  the  repository,  and  afterwards, 
and  within  the  time  limited  by  the  said  conditions,  returned  to  the  said 
repository,  according  to  the  said  conditions,  because  he  was  not  quiet  in 
harness ;  that  the  horse  was  tried  according  to  the  said  conditions,  and 
found  not  to  be  quiet  in  harness-— of  which  the  plaintiff  had  notice ; 
and  that,  by  means  of  the  premises,  the  plaintiff  became  liable  to  pay 
the  sum  of  10«.,  being  the  consideration  for  the  said  trial  and  examina* 
tion  of  the  said  horse,  and  an  expense  which,  according  to  the  said  con- 
ditions, should  have  been  paid  by  the  plaintiff  before  the  said  horse 
should  be  taken  away  from  the  repository— -of  all  which  premises  the 
plaintiff,  before  the  said  detention,  had  notice,  and  was  then  required  to 
pay  the  sum  of  10«.,  which  the  plaintiff  refused  to  do ;  wherefore,  after 
the  plaintiff  had  refused  to  pay,  and  in  consequence  of  such  refusal  to 
pay,  the  said  sum  of  10«.,  the  defendant  refused  to  permit  the  plaintiff 
to  take  away  the  said  horse  from  the  possession  of  the  defendant,  as  it 
was  lawful  for  the  defendant  to  do ;  which  was  the  same  detention,  &c. ; 
verification. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and  replied  to  the 
fourth — that,  after  he  became  liable  to  pay  the  sum  of  10«.,  in  the 
fourth  plea  mentioned,  and  just  before  the  detention  in  the  last  count 
*^Qf{l  ^i^^^tioned,  he  tendered  and  offered  the  defendant  to  pay  him 
-^  the  said  sum  of  10«.  for  the  trial  and  examination  of  the  said 
horse  of  the  plaintiff,  which  the  defendant  then  refused  to  receive,  and 
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of  his  own  wrong  detained,  and  continued  to  detain,  the  plaintifTg 
horse, — verification . 

The  defendant  rejoined, — ^that  the  plaintiff  did  not  tender  or  offer  the 
defendant  to  pay  him  the  said  sam  of  10«.  for  the  trial  and  examination 
of  his,  the  plaintiff's,  horse,  in  manner  and  form,  &c.     Issue  thereon. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  adjourned  sittings  in  London, 
after  the  last  term,  it  appeared  that  the  plaintiff  had  sent  a  horse  to  the 
defendant's  repository  for  sale ;  that  the  horse  was  sold  for  16/.  to  one 
Bardell,  with  a  warranty  that  it  was  quiet  in  harness ;  that  Bardell  took 
it  away,  but  afterwards  returned  it,  on  the  ground  that  it  did  not  answer 
the  warranty ;  and  that  the  horse  was  afterwards  put  into  a  break,  and 
tried.  The  plaintiff  put  in  the  printed  regulations  of  the  repository, 
which,  in  addition  to  the  conditions  set  out  in  the  fourth  plea,  contained  a 
provision  that  the  purchase-money  for  any  horse,  carriage,  &c.,  sold  at 
the  repository,  was  not  to  be  paid  over  to  the  vendor,  until  four  days 
after  the  sale. 

It  further  appeared,  that,  after  the  trial  of  the  horse,  the  plaintiff 
called  at  the  repository,  and  demanded  an  account  of  the  expenses, 
when  he  received  the  following : — 

«.    d, 

"1847.    July  81.     Bay  gelding,  bait  16 

Auction 6    0 

^^^  ^H  Bay  gelding,  tkroe  days 10    6 

Aug.   8.     To  cask  for  trial  of  bay  gelding  in  harness      .  10    0 

£1     7    0" 

^The  plaintiff,  objecting  that  the  charge  was  exorbitant,  laid  down   r*>Tgg 
19«.  6d.  on  the  desk  in  the  defendant's  office,  and  demanded  his 
horse.     The  defendant's  clerk  told  him  he  could  not  have  it,  unless  he 
complied  with  the  rules,  and  paid  the  1/.  7«.     The  plaintiff  then  went 
away,  leaving  the  19«.  6<2.  on  the  desk. 

His  lordship  was  of  opinion,  that,  as  the  horse  was  sold,  subject  to 
certain  conditions,  the  sum  received  by  the  defendant  on  the  sale,  was 
not  money  had  and  received  to  the  use  of  the  plaintiff,  until  those  con- 
ditions had  been  complied  with,  and  the  time  for  returning  the  horse  had 
elapsed ;  and  that  the  evidence  did  not  support  the  replication  of  tender, 
inasmuch  as  there  was  no  specific  appropriation  of  any  part  of  the  199. 
Qd.  to  the  10«.  claimed  in  respect  of  the  trial  of  the  horse. 

The  plaintiff  thereupon  submitted  to  be  nonsuited. 

Suddkstane  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection.  There  clearly  was  evidence  to  go  to  the  jury  in  support 
of  the  count  for  money  had  and  received.  According  to  the  rules  of  the 
repository,  the  price  must  have  been  paid  before  the  horse  was  taken 
away.  When  a  horse  is  returned  for  breach  of  warranty  of  soundness, 
it  appears,  the  purchase-money  is  to  be  returned  immediately ;  but  there 
18  no  such  provision  for  the  case  of  a  horse  warranted  quiet  in  harness, 
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and  sent  back  for  a  breach  of  that  warranty.  [Cresswell,  J.  The 
horse  being  returned,  what  is  to  be  done  with  the  money  ?]  There  wan 
no  evidence  to  show  that  the  horse  was  pronounced  unquiet  when  tried. 
[Wilde,  C.  J.  The  money  having  been  received  subject  to  certain  con- 
ditions, until  the  conditions  were  complied  with,  it  could  not  be  money 
had  and  received  to  the  use  of  the  plaintiff.  Unless  the  plaintiff 
rescinded  the  sale,  the  tender  meant  nothing.]  With  respect  to  the 
*»7Q7l  ^^'^^^^J  ^^®  defendant,  by  his  fourth  plea,  sets  up  a  •right  of  lien 

-I  for  the  10«.  paid  by  him  for  the  trial  of  the  horse.  To  this,  the 
plaintiff  replies  a  tender,  and  he  proves  a  tender  of  19«.  6(2.  [Cress- 
well,  J.  The  defendant  claims  a  specific  lien  of  10«.  for  the  trial 
The  plaintiff  tendered  19«.  6d^  not  in  respect  of  that  claim,  but 
generally,  in  satisfaction  of  the  1/.  7«.  Wilde,  G.  J.  The  opinion 
I  intimated  was,  that,  where  a  claim  consists  of  several  items,  the 
party  making  the  tender  has  a  right  of  appropriation ;  but  that,  if 
he  omits  to  make  any  appropriation,  the  right  to  appropriate  is  trans- 
ferred to  the  other  party,  (a)]  The  amount  tendered  being  sufficient 
to  cover  all  the  claim  the  defendant  had,  it  was  unnecessary  to  specify 
the  particular  items  in  respect  of  which  it  was  made.  In  Douglas  v. 
Patrick,  3  T.  R.  683,  it  was  held,  that,  if  A.,  B.,  and  C.  have  a  joint  demand 
against  D.,  and  G.  has  a  separate  demand  against  D.,  and  D.  offers  A. 
to  pay  him  both  the  debts,  which  A.,  without  objecting  to  the  form  of  the 
tender,  refuses,  on  the  ground  of  his  being  entitled  only  in  respect  of 
the  joint  demand,  D.  may  plead  this  tender  in  bar  of  an  action  on  the 
joint  demand,  stating  it  as  a  tender  to  A.,  B.,  and  G.  [Wilde,  C.  J. 
In  that  case,  the  judgment  assumes  the  tender  to  have  been  composed 
of  two  distinct  sums.  Here,  the  objection  made,  is,  that  the  entire 
charge  was  exorbitant :  the  tender  was  not  applied  to  any  particular  item 
or  items,  but  generally  to  the  whole  demand.]  It  was  for  the  jury  to 
say  whether  the  tender  was  on  account  of  the  whole  demand,  or  of  any 
specific  item. 

CoLTMAK,  J.  It  seems  to  me  that  there  is  no  ground  for  a  rule  in 
this  case.  With  regard  to  the  first  count,  the  money  received  by  the 
rnnqQ-}  defendant  as  the  price  of  the  *horse,  was  received  conditionally 

-^  only,  and  never  in  fact  became  money  had  and  received  to  the 
use  of  the  plaintiff.  And,  with  regard  to  the  tender,  no  doubt,  if  the 
19«.  6d.  tendered  was  sufficient  to  cover  the  plaintiff's  entire  deman'l,  it 
yrould  be  a  good  tender  as  to  the  10«. ;  but,  if  it  was  insufficient  to  corer 
the  entire  demand,  then,  inasmuch  as  it  was  not  specifically  applied  to 
any  portion  of  it,  it  does  not  sustain  the  replication.  It  is  said,  that, 
whether  or  not  there  was  such  specific  appropriation,  was  a  question  for 
the  jury.  The  plaintiff's  counsel,  however,  did  not  require  that  point 
to  be  put  to  the  jury.     He  insisted  that  the  sum  tendered  was  sufficient 

(a)  For  the  rules  u  to  the  appropriation  of  paymentt,  see  16  Vin.  Ahr.  Paymemt  (M) ;  1 
(fann.  6l  R.  308;  4  N.  &  M.  17;  2  Man.  Gr.  6l  S.  479,  n. 
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to  cover  the  whole  that  was  in  reality  due.  I  see  no  ground  for  objecting 
to  the  way  in  which  the  question  was  left,  or  to  the  conclusion  the  jury 
came  to  upon  the  evidence  that  was  l^efore  them. 

The  rest  of  the  court  concurring,  Rule  refused. 


WHITEHOUSE  v.  THE  LIVERPOOL  NEW  GAS-LIGHT  AND 
COKE  COMPANY.    April  19. 

By  an  agreement  under  seat,  the  plaintiff  engaged  during  the  period  of  three  years,  to  supply 
the  defendants, — a  gas  company  incorporated  by  act  of  parliament, — with  such  quantities  of 
pipes,  SLCt  09  tkould,  from  time  t»  time,  during  the  »aid  period^  he  required  by  the  dffendauts, 
at  given  prices  :^>tfeAi,  that  the  plaintiff  was  bound  to  supply  all  such  pipes  as  the  company 
might  resMnably  require  for  all  such  works  as  they  were  actually  carrying  on  under  the 
authority  of  their  act. 

Debt.  The  first  count  of  the  declaration  stated,  in  substance,  that, 
on  the  18th  of  June,  1844,  by  articles  of  agreement  then  made  and 
entered  into  between  the  plaintiff  and  the  defendants,  the  plaintiff 
undertook  and  agreed  with  the  defendants,  that  he  would,  during  the 
•period  of  three  years  from  the  date  of  the  said  articles,  supply  rmnqo 
the  defendants  with  such  quantities  of  main-pipes,  bored  and  ^ 
tamed  bends,  syphons,  and  branch-pipes,  and  turned  and  bored  syphons, 
and  branch-pipes,  as  shouldj  from  time  to  time^  during  the  said  period, 
be  required  by  the  defendants,  and  that  all  pipes  and  syphons  so  supplied, 
should  be  cast  and  wrought  of  good  soft  metal,  &c.  (describing  the 
several  articles),  and  atso  would,  at  his  own  cost,  cause  every  lot  or 
parcel  of  such  pipes,  so  to  be  ordered  by  the  defendants,  to  be  delivered 
in  Liverpool,  free  of  all  charge  whatever,  within  one  month  from  the  date 
of  such  order  for  such  lot  or  parcel  respectively :  that,  in  consideration 
thereof,  and  of  the  due  performance  by  the  plaintiff  of  all  the  stipulations 
and  agreements  in  the  said  articles  of  agreement  contained,  on  his  part, 
the  defendants  did  thereby  agree  with  the  plaintiff,  his  executors  and 
administrators,  that  the  defendants  would  pay,  or  cause  to  be  paid,  for 
the  furnishing  and  delivery  of  the  said  pipes,  at  and  after  the  following 
rates,  viz,  (setting  out  the  prices),  the  said  several  payments  to  be  made 
in  three  months  after  delivery  as  aforesaid  of  each  lot  of  the  said  pipes 
to  be  ordered  by  the  defendants  as  aforesaid :  that  it  was  thereby  agreed 
and  declared  by  and  between  the  said  parties  thereto,  that,  if  default 
should  be  made  in  the  furnishing  and  delivery  of  the  said  pipes  as  afore- 
said, contrary  to  the  true  intent  of  those  presents,  it  should  be  lawful 
for  the  defendants  to  procure  the  said  pipes  elsewhere,  and  the  loss 
thereby  incurred  by  the  defendants  should  or  might  be  deducted  or  made 
good  out  of  any  sum  or  sums  of  money  then  due  or  thereafter  to  become 
due  to  the  plaintiff,  his  executors  or  administrators,  from  the  defendants, 
or  be  recoverable  by  the  defendants  by  action  at  law,  or  otherwise,  as 
and  for  liquidated  and  ascertained  damages:  that  afterwards,  to  wit, 
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on,  &c.,  and  on  divers  other  ^days,  &c.,  during  the  said  period  of 


three  years  from  the  date  of  the  said  articles  of  agreement,  the 
defendants  did  require  and  order  of  and  from  the  plaintiff  divers  lots 
and  parcels  of  such  pipes  as  in  the  said  articles  mentioned  and  provided, 
to  wit,  &c.,  &c.,  and  the  prices  of  which  said  pipes,  at  and  after  the  said 
rates  in  the  said  articles  severally  mentioned  and  provided,  amounted  in 
the  whole  to  a  large  sum,  to  wit,  &c. :  that  afterwards,  to  wit,  on  the 
several  days  and  times  aforesaid,  the  plaintiff  furnished  and  supplied  to 
the  said  company  the  said  pipes  so  required  and  ordered,  in  compliance 
with  the  terms  of  the  said  articles,  and  according  to  the  description 
therein  contained,  and  at  his  own  cost  caused  the  same  to  be  delivered 
in  Liverpool,  free  of  all  charges,  which  the  defendants  then  received 
and  accepted  as  and  for  the  pipes  so  required  and  ordered  as  aforesaid : 
and  that,  although  the  plaintiff  did  at  all  times  duly  perform  all  the 
stipulations  and  agreements  in  the  said  articles  contained  on  his  part, 
and  although  the  period  of  six  months  after  the  delivery  and  acceptance 
of  the  last  of  the  said  pipes  so  required  and  ordered  as  aforesaid  had 
elapsed  before  the  commencement  of  this  suit,  yet  that  the  defendants 
did  not  nor  would  pay  for  the  same,  or  any  part  thereof,  and  there  was 
due  and  owing  to  the  plaintiff  from  the  defendants,  for  the  said  pipes,  at 
and  after  the  rates  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of 
5000/., — whereby  an  action  had  accrued  to  the  plaintiff  to  demand  and 
have  from  the  defendants  the  said  sum  of  5000/.,  parcel  of  the  moneys 
above  demanded,  &c. 

The  defendants  pleaded, — first,  as  to  the  sum  of  252/.  12».  7</.,  parcel 
of  the  sum  of  money  in  the  first  count  demanded,  actio  non,  because  the 
defendants  now  bring  into  court  the  sum  of  252/.  12«.  7</.,  and  the 
mQM-\  further  sum  of  10/.,  making  together  the  sum  of  *262/.  12«.  7<f., 
''  ready  to  be  paid  to  the  plaintiff;  and  the  defendants  furdier  say 
that  they  never  were  indebted  to  the  plaintiff,  in  respect  of  the  said  maoB 
of  252/.  12«.  7d,j  to  a  greater  amount  than  the  said  sum  of  252/.  12«.  Td., 
and  that  the  plaintiff  has  not  sustained  damages,  by  reason  of  the  deten- 
tion thereof,  to  a  greater  amount  than  the  said  sum  of  10/. ;  wherefore, 
4;c., — verification. 

Secondly,  as  to  the  residue  of  the  said  first  count, — except  as  to  tlie 
articles  covered  by  the  payment  into  •  court  under  the  first  plea, — that 
the  plaintiff  did  not  furnish  the  said  pipes,  or  any  of  them,  in  manner 
and  form,  4;c., — concluding  to  the  country. 

Thirdly,  to  the  said  residue  of  the  first  count,  payment. 

Fourthly,  to  the  said  residue  of  the  first  count,  that,  after  the  making 
of  the  said  articles  of  agreement,  and  during  the  said  period  of  three 
years  from  the  date  thereof,  to  wit,  on,  &c.,  and  on  divers  other  days  and 
times  during  the  said  period  of  three  years,  the  defendants,  according  to 
the  terms  of  the  said  agreement,  ordered  of  the  plaintiff  divers  lots  and 
parcels  of  such  pipes  as  in  the  agreement  mentioned  (being  oth^  and 
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diAerent  pipes  from  the  pipes  in  the  first  count  alleged  to  have  been 
furnished  by  the  plaintiff,  and  delivered  in  Liverpool),  which  were,  to 
wit,  on  the  days  and  times  last  aforesaid,  required  by  the  defendants, 
and  which  the  plaintiff  was  then  bound  to  supply  to  the  defendants, 
according  to  the  said  agreement,  to  wit,  ten  thousand  yards  of  pipes  of 
seven  inches  diameter,  &c.,  &c. ;  and  that,  although  the  times  for  the 
plaintiff  to  have  furnished  and  supplied,  and  to  have  delivered,  the  said 
several  pipes,  respectively  so  ordered  by  the  defendants  as  in  this  plea 
mentioned,  according  to  the  terms  of  the  said  agreement,  had,  before  the 
defendants  pcocured  the  ^same  pipes  elsewhere,  as  thereinafter  t^oaq 
mentioned,  and  before  the  expiration  of  the  said  period  of  thr^e 
years,  and  before  the  commencement  of  this  suit,  expired,  yet  the  plaintiff 
did  not,  within  the  time  in  the  said  agreement  in  that  behalf  mentioned, 
or  at  any  other  time,  furnish  and  deliver  to  the  defendants  the  said 
several  pipes  so  ordered  by  the  defendants  as  in  this  pita  aforesaid,  and 
which  the  defendants  so  required  as  aforesaid,  according  to  the  terms  of 
the  said  agreement,  but  wholly  refused  and  failed  so  to  do ;  and  that 
thereupon  the  defendants,  from  time  to  time  after  the  plaintiff 's  default  in 
furnishing,  supplying,  and  delivering  the  said  several  pipes,  respectively, 
to  wit,  on,  &c.,  and  on  divers  other  days  and  times,  &c.,  did  procure  the 
said  several  pipes  which  they  so  required  as  in  this  plea  aforesaid,  else- 
where, according  to  the  true  meaning  of  the  said  agreement,  and,  in  so 
procuring  the  same,  did  necessarily  pay,  for  the  price  thereof,  certain 
large  sums  of  money,  to  wit,  10,000/.,  being  a  much  greater  sum,  by,  to 
wit,  5,000/.,  than  the  defendants  would  have  been  bound  to  pay  to  the 
plaintiff  for  the  same  pipes,  according  to  the  terms  of  the  said  agreement; 
and  that,  by  reason  of  the  plaintiff's  having  failed  as  aforesaid  to  furnish, 
supply,  and  deliver  the  said  pipes  in  this  plea  mentioned,  and  of  the 
defendants'  having  been  obliged  to  procure  the  same  elsewhere,  they,  the 
defendants,  had  incurred,  before  the  commencement  of  this  suit,  a  loss, 
to  wit,  to  the  amount  of  5,000/.,  which  sum  is  still  due  and  unpaid  to  the 
defendants,  and  exceeds  the  said  debt  in  the  said  count  demanded,  except 
the  sum  of  252/.  12«.  Ti.,  parcel,  &c.,  and  the  damages  sustained  by 
the  plaintiff  by  the  detention  thereof,  and  out  of  which  said  sum  of  5,000/. 
so  due  to  the  defendants,  they  are  ready  and  willing  to  set  off  the  full 
amount  of  the  said  last-mentioned  debt  and  damages,  except  as  aforesaid, 
according  to  the  terms  of  the  said  agreement, — verification. 

*The  plaintiff  accepted  and  took  out  of  court  the  262/.  12«.  p^j;./.Q 
7</.,  in  discharge  of  the  252/.  128.  7e/.,  parcel,  &c.,  and  of  the  ^ 
damages  for  the  detention  thereof,  and  replied  damages  uUrd.  Upon 
the  second  and  third  pleas  issue  was  joined :  and,  as  to  the  fourth,  the 
plaintiff  replied  that  the  said  lots  and  parcels  of  pipes  in  that  plea  men- 
tioned, were  not,  nor  were  any  of  them,  or  any  part  thereof,  required 
by  the  defendants,  and  that  he  was  not  bound  to  supply  the  jame,  or 
any  part  thereof,  modo  etformd.     Issue  thereon. 
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The  cause  was  tried  before  Patteson,  J.,  at  the  last  spring  assizes  fo: 
the  county  of  Stafford.  The  facts  were  as  follows : — The  plaintiff  is  ai: 
iron-manufacturer  at  Sedgley,  in  Staffordshire;  the  defendants  are  m 
company  incorporated  by  act  of  parliament,  4  G.  4,  c.  S9,  for  the  sup- 
ply of  gas  to  the  town  of  Lirerpool  and  its  neighbourhood.  The  agree- 
ment declared  on  was  entered  into  between  the  parties  on  the  18th  of 
June,  1844.  During  the  eighteen  months  succeeding  the  making  of  the 
agreement,  the  plaintiffs  had  duly  supplied  all  pipes  required  by  the 
company.  At  the  close  of  the  year  1845,  the  price  of  iron  had  rery 
materially  increased;  and  then  the  demands  of  the  company  also 
increased  to  such  an  extent  that  it  became  physically  impossible  for  the 
plaintiff  to  supply  them — the  defendants,  in  fact,  between  that  date  and 
the  time  of  the  expiration  of  the  contract,  in  June,  1847,  calling  upon 
the  plaintiff  to  furnish  three  times  the  quantity  of  pipes  they  had  ordered 
previously,  whei  the  market  was  low,  and  having  on  hand,  at  the  expi- 
ration of  the  three  years,  about  four  thousand  yards  of  pipes.  It 
appeared  that,  during  the  last  year  of  the  contract,  the  company  had 
ordered  of  the  plaintiff  a  large  quantity  of  pipes,  which  the  plaintiff  had 
•ftnj.1  ^™^^*®^  **^  supply,  and  which  the  company  had  obtained  from 
J  another  iron-master,  at  a  price  exceeding  by  1200Z.  the  sum  they 
would  have  paid  to  the  plaintiff  for  them,  had  they  been  supplied  under 
the  agreement.  This  sum  the  defendants  claimed  to  be  entitled  to  set 
off,  under  the  fourth  plea,  against  the  balance  claimed  to  be  due  to  the 
plaintiff  f<H*  pipes  furnished  to  the  company,  pursuant  to  the  contract. 

It  appeared  that  the  defendants  did  not  want  the  large  quantity  of 
pipes  so  as  above  ordered  by  them,  for  their  ordinary  works,  but  that 
they  had  ordered  them  with  a  view  to  certain  contemplated  extensions 
of  them,  within  the  act  of  parliament ;  and  that  it  would  have  taken 
them  about  eighteen  months  to  use  all  the  pipes  they  had  on  hand  at 
the  expiration  of  the  contract. 

The  contention  on  the  part  of  the  plaintiff  was,  that  the  company 
were  only  entitled  to  demand  of  him  under  the  contract,  such  qnantitiea 
of  pipes  as  they  might  from  time  to  time  require  for  the  purpose  of  their 
ordinary  works,  and  not  an  indefinite  supply,  either  for  the  purpose  of 
projected  new  works,  or  to  lay  up  in  stock,  and  that  the  plaintiff  iraa 
entitled  to  recover  a  reasonable  price  for  the  excess. 

The  counsel  for  the  defendants  called  upon  the  learned  judge  to  con- 
strue the  contract,  and  to  say  whether  or  not  it  embraced  the  supply  of 
pipes  for  extended  works. 

The  learned  judge  thereupon  s&id  that,  in  his  opinion,  the  plaintiff 
was  bound,  under  the  terms  of  the  agreement,  to  supply  the  company 
with  all  such  pipes  as  they  might  at  any  time  within  the  three  years 
require,  for  all  works  they  wei-e  actually  carrying  on  under  the  authority 
of  their  act  of  parliainentj  whether  ordinary  or  extended.     And  he  left 
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it  to  the  jury  to  say  whether  or  not  the  pipes  so  ordered  hy  the  company 
were  requisite  for  either  of  those  purposes. 

•The  jury  found  that  they  were  requisite  for  the  extended  r»oAc 
works ;  and  they  accordingly  returned  a  verdict  for  the  defendants.   '- 

Talfourdy  Serjt.,  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  evidence.  If 
the  word  *'*•  required,'*  in  the  contract,  was  to  be  understood  to  mean 
reqtU8tedj  there  is  no  doubt  that  the  defendants  had  given  orders  for 
pipes  which  the  plaintiff  had  failed  to  supply.  But  it  is  submitted  that 
the  fair  meaning  of  the  contract,  is,  that  the  orders  of  the  company 
should  be  restricted  to  such  quantities  of  pipes,  &c.,  as  they  could  within 
a  reasonable  time  after  the  order  make  use  of;  and  that  they  were  not 
at  liberty  to  lay  up  a  stock  for  an  indefinite  period.  [Wilde,  G.  J.  The 
learned  judge  ruled  that  the  company  were  entitled  to  call  for  any 
quantity  of  pipes  that  might  be  requisite  for  any  of  the  works  they  were 
actually  carrying  on  under  the  act.  How  can  you  limit  it?]  By  their 
ability  to  lay  them  down  from  time  to  time.  [Cresswell,  J.  The 
plaintiff  might  have  so  limited  it  by  the  agreement ;  but  the  difficulty  is, 
that  he  has  not  done  so.]  The  large  quantity  of  pipes  that  the  company 
had  in  stock  at  the  expiration  of  the  term,  clearly  showed  that  the  orders 
they  had  so  profusely  given  were  given  in  fraud  and  contravention  of 
the  fair  meaning  of  the  agreement. 

Wilde,  C.  J.  This  certainly  is  a  very  unfortunate  case  for  the  plain- 
tiff. The  terms  of  the  agreement  are  very  large,  and  on  the  plaintiff's 
part  most  improvident.  I  think  that  the  word  *'  required"  meant,  not 
all  such  pipes  as  the  company  might  think  fit  to  order,  but  only  such  as 
were  requisite  to  supply  the  reasonable  wants  of  the  company  in  the 
course  of  the  execution  of  works  authorised  by  their  act  of  parliament. 
And  the  learned  *judge  seems  to  have  thought  so  too :  for,  he  left  r^ong 
it  to  the  jury  to  say  whether  the  quantity  of  pipes  ordered  by  the 
company  was  such  as  was  reasonably  necessary  for  the  works  they  were 
then  carrying  on.  It  is  impossible  to  hold  that  the  supply  was  to  be 
limited  to  the  replacing  of  worn-out  pipes.  The  jury  were  left  to  apply 
their  minds  to  the  evidence  that  was  laid  before  them :  and  there  is 
nothing  to  show  that  they  have  not  properly  done  so.  I  see  no  reason, 
therefore,  for  saying  either  that  the  jury  were  misdirected,  or  that  their 
verdict  was  not  warranted  by  the  evidence. 

CoLTMAN,  J.  I  also  am  of  opinion  that  there  is  no  ground  to  find 
fault  with  the  summing  up,  or  with  the  conclusion  at  which  the  jury 
have  arrived.  The  question  was  one  that  the  jury  could  not  enter  into 
very  nicely. 

The  rest  of  the  court  concurring.  Rule  refused. 
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The  court  refused  to  allow  the  venue  to  be  changed  after  issue  joined  and  notice  of  trial  given, 
upon  a  mere  suggestion  by  the  defendant  that  all  the  material  witnestet  on  his  behalf  resided 
in  the  county  to  which  it  was  proposed  to  change  it. 

BuRCHELL,  on  a  former  day  in  this  term,  obtained  a  mie  nisi  to 
change  the  venue  from  Middlesex  to  Cambridgeshire.  The  motion  was 
founded  upon  an  affidavit  by  the  defendant's  attorney,  which  stated,  in 
substance,  that  the  action  was  brought  to  recover  692.  4«.,  alleged  to  be 
due  from  the  defendant  to  the  plaintiff  for  and  in  respect  of  the 
i^QQn-i  ploughing,  seeds,  labour,  ^cropping,  fixtures,  and  effects  of  and 
^  belonging  to  the  plaintiff  as  an  out-going  tenant  of  a  farm  situate 
and  being  at  Wisbech-St-Mary,  in  the  isle  of  Ely,  and  county  of  Cam- 
bridge, which  was  purchased  by,  and  was  then  in  the  possession  and 
occupation  of,  the  defendant ;  that  the  defendant  by  his  plea  had  denied 
that  he  owed  any  greater  sum  than  18/.,  which  amount  he  had  paid  into 
court,  and  thereupon  issue  had  been  joined,  and  notice  of  trial  had  been 
given  for  the  first  sitting  at  Westminster  in  the  present  term  ;  that  the 
cause  of  action,  if  any,  arose  in  the  county  of  Cambridge,  and  not  in  the 
county  of  Middlesex ;  that  the  grounds  of  defence  of  the  defendant  to 
the  action,  were,  that  there  never  was  any  agreement  on  the  part  of  the 
defendant  to  take  or  purchase  the  great  bulk  of  the  articles,  matters, 
and  things  mentioned  in  the  particulars  of  demand,  and  that  the  claim 
made  by  the  plaintiff  comprised  and  included  various  articles,  matters, 
and  things  for  which  the  plaintiff  was  not  entitled  to  payment  as  an  out- 
going tenant,  and  also  that  the  same  were  greatly  overvalued;  that, 
if  the  action  were  tried  in  Middlesex,  much  greater  expense  would 
be  necessarily  incurred  than  if  the  trial  took  place  in  the  county  of 
Cambridge,  inasmuch  as  all  the  material  and  neeeBsary  toitnesseii  far  and 
on  behalf  of  the  defendant^  resided  in  Cambridgeshire,  and  were  farmers 
residing  near  to  the  said  farm,  and  the  labourers  of  the  defendant  also 
residing  upon  the  said  farm ;  that  the  deponent  was  informed,  and  be- 
lieved, that  the  above-named  plaintiff  resided  at  Sutton-St-James,  in  the 
county  of  Lincoln,  but  which  parish  adjoins  the  county  of  Cambridge, 
^and  that  all  the  material  and  necessary  witnesses  of  the  plaintiff  resided 
in  the  county  of  Cambridge;  that  the  sole  question  to  be  tried  in 
action,  was,  as  to  the  custom  of  the  country,  in  the  county  of 
Cambridge,  with  respect  to  the  taking  and  quitting  of  farms  and 
*8081  1^^^^'  ^^^  ^^®  liability  of  the  '^'in-coming  tenant  to  pay  the  out- 
^  going  tenant  for  and  in  respect  of  the  ploughing,  seeds,  labour, 
cropping,  fixtures,  and  effects  of  and  belonging  to  an  out-going  tenant 
in  that  county,  and  that  a  jury  of  farmers  of  the  county  of  Cambridge 
would  be  better  able  to  decide  questions  of  that  nature  than  a  jury  of 
tradesmen  from  the  county  of  Middlesex :  and  that  the  expenses  would 
be  greatly  enhanced  by  a  trial  of  the  cause  in  Middlesex. 
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T,  Saunders  now  showed  caase,  upon  an  affidavit  stating  that  the  writ 
of  summons  in  this  action  was  issued  on  the  21st  of  February  last,  and 
served  on  the  22d ;  that  an  appearance  was  entered  for  the  defendant, 
according  to  the  statute,  on  the  8th  of  March ;  that  a  declaration  was 
filed,  and  notice  thereof  served  on  the  defendant,  on  the  9th ;  that,  on 
the  nth  and  24th  of  March  respectively,  the  defendant  obtained  orders 
for  time  to  plead ;  that  the  defendant  pleaded  on  the  29th ;  and  that 
issue  was  joined  and  notice  of  trial  given  on  the  29th  of  April.  He  sub- 
mitted, that,  coming  after  having  obtained  time  to  plead,  and  having 
pleaded,  the  defendant  ought  to  have  shown  special  circumstances  to 
warrant  the  application,  and  should  have  sworn  to  merits :  Fouks  v. 
Fisher,  2  Dowl.  P.  C.  22 ;  Archbold's  Practice,  8th  edit,  by  Chitty, 
1171. 

Burehdl,  in  support  of  his  rule.  The  affidavit  upon  which  the  rule 
was  obtained  discloses  ample  grounds  for  changing  the  venue.  [Wildb, 
C.  J.  Why  not  come  in  the  ordinary  way  ?  The  defendant  has  twice 
had  the  benefit  of  time  to  plead.  The  affidavit  as  to  special  grounds  is 
▼ery  loose.  It  does  not  state  how  many  witnesses  there  are.  There 
may  be  but  one.]  It  must  necessarily  be  inferred  that  on  such  a  subject 
the  witnesses  would  be  numerous.  Enough,  it  is  submitted,  is  shown  to 
satisfy  *the  court  that  justice  will  be  best  administered  between  r«o/xQ 
the  parties  in  the  county  where  the  cause  of  action  arose.  ^ 

Wilde,  G.  J.  The  defendant  must  have  been  fully  apprised,  when 
the  declaration  came  to  his  hands,  of  the  nature  of  the  plaintiff's  demand 
against  him.  He  had  then  all  the  information  necessary  to  enable  him 
to  judge  whether  or  not  it  would  be  proper  to  move  to  change  the  venue. 
Instead  of  adopting  the  ordinary  course,  he  obtains  two  several  orders 
for  time  to  plead,  and  now,  at  the  eleventh  hour,  comes  for  leave  to 
change  the  venue  on  special  grounds, — the  effect  of  which,  if  successful, 
would  be,  to  postpone  the  trial  of  the  cause  until  July  or  August  next. 
To  justify  this,  he  should  at  least  show  circumstances  that  reasonab^ 
entitle  him  to  what  he  asks.  All  he  states,  is,  that  all  the  material  and 
necessary  witnesses  on  his  behalf^ — which  may  be  one  only, — reside  in 
the  county  of  Cambridge.  For  anything  that  appears,  the  plaintiff  may 
have  many  witnesses  in  or  near  London.  The  defendant  was  bound  ta 
show  a  manifest  preponderance  of  convenience  in  trying  the  cause  in  the 
county  to  which  he  seeks  to  remove  the  venue.  In  this  respect  his  affi- 
davit is  deficient ;  and,  therefore,  I  think  his  rule  must  be  discharged. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 

m 

•WHITE  and  Others  v.  WOODWARD.    May  8.        [•810 

Goarantee — "  In  consideration  of  your  agreeing  to  supply  S.  with  goods  upon  credit,  in  the 
way  of  your  trade  (the  amount  to  be  in  your  own  discretion',  I  hereby  guarantee  you  the  duo 
and  regular  payment  of  such  sum  or  sums  as  he  may  now,  or  at  any  time,  and  from  time  to 
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time  hereafter,  owe  to  you,  Slc.  My  liability  under  this  guarantee  is  to  be  limited  to  principal 
sum,  in  running  account,  of  100/.** 

A  declaration  upon  this  guarantee  stated  that  the  plaintiff,  confiding  in  the  promise  of  the  defend- 
ant, afterwards  supplied  S.  with  goods  to  the  amount  of  85/.  )0«.  9d.,  and  that,  although  the 
credit  had  expired,  S.  had  not  paid  for  them,— of  which  the  defendant  had  notice  ;  and  alleged 
for  breach,  the  non-payment  of  the  amount  by  the  defendant,  on  request : — /feU,  that  the 
guarantee  disclosed  a  8uf!icient  consideration,  and  that  the  declaration  waa  good  on  general 
demurrer. 

Held,  also,  that  the  omission  to  give  reasonable  notice  of  the  principal's  default,  if  it  would 
have  amounted  to  matter  of  discharge,  should  have  been  pleaded. 

Assumpsit,  on  a  guarantee.  The  declaration  stated,  that,  before  and 
during  the  times  thereinafter  mentioned,  the  plaintiffs  were,  and  still  con- 
tinued, warehousemen  and  wholesale  drapers ;  that  also,  before  the  com- 
mencement of  the  suit,  to  wit,  on,  &c.,  the  defendant,  by  a  certain 
promise  in  writing,  signed  by  the  defendant,  and  directed  to  the  plain- 
tiffs, addressed  and  promised  the  plaintiffs  in  and  by  the  words  and 
figures  following,  that  is  to  say, — "  Gentlemen,  in  consequence  of  your 
agreeing  to  supply  Mr.  Henry  Slater  with  goods  upon  credit  in  the  way 
of  your  trade  (the  amount  to  be  in  your  own  discretion),  I  hereby 
guarantee  you  the  due  and  regular  payment  of  such  sum  or  sums  as  he 
may  now,  or  at  any  time,  and  from  time  to  time  hereafter,  owe  to  you^ 
or  to  the  .persons  who  for  the  time  being  may  comprise  your  firm,  and 
against  any  loss  you  may  sustain  by  his  dealings  with  you ;  and  I  give 
you  full  liberty  to  extenii  the  period  of  credit  to  the  said  Henry  Slater, 
and  to  take  collateral  security  for  any  moneys  in  which  the  said  Henry 
Slater  may  be  indebted  to  you,  and  to  hold  over  or  renew  any  bills, 
notes,  or  other  securities  you  may  at  any  time  hold,  and  to  grant  him 
and  the  parties  liable  upon  bills,  notes,  or  other  securities  any  indulgence, 
and  to  compound,  concur  in  assignment,  or  otherwise  arrange  with,  and 
to  release,  him  and  them  respectively,  as  you  may  think  fit,  without 
•ftin  *^^®^^^y  discharging,  or  in  any  manner  affecting,  my  liability  by 
-I  virtue  of  this  guarantee,  or  entitling  me  to  set  off  or  claim, 
against  the  sum  hereby  secured,  any  dividend  or  payment  you  may 
receive  from  the  said  Henry  Slater  or  his  estate,  or  any  securities  you 
may  hold:  my  liability  under  this. guarantee  is  to  be  limited  to  principal 
sum,  in  running  account,  of  lOOi."  Averment,  that  the  plaintiffs,  con- 
fiding in  the  said  promise  of  the  defendant,  did  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.,  supply  the  said  Henry 
Slater  with  goods  of  great  value,  to  wit,  of  the  value  of  85Z.  10«.  9ci., 
in  the  way  of  their  said  trade  as  aforesaid,  and  for  certain  reasonable 
prices  and  sums  of  money,  amounting  in  the  whole  to  a  large  sum,  to 
wit,  85/.  10«.  9c?.,  and  that,  although  the  said  credit,  and  the  time  for 
the  payment  of  the  prices  of  the  said  goods,  elapsed  before  the  com- 
mencement of  this  suit ;  and  although  the  said  Henry  Slater  was  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
requested  by  the  plaintiffs  to  pay  them  the  said  sum  of  money  ;  yet  the 
said  Henry  Slater  did  not  pay  the  same,  or  any  part  thereof;  and  that 
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the  defendant,  afterwards,  and  before  the  commencement  of  this  suit, 
had  notice  of  the  premises  ;  yet  that  he,  the  defendant,  had  not  paid  tho 
said  sum  of  money  so  due  from  the  said  Henry  Slater  to  the  plaintiffs  as 
aforesaid,  being  a  principal  sum  not  exceeding  the  said  sum  of  1002.  in 
the  said  promise  in  writing  of  the  defendant  in  such  behalf  mentioned 
as  aforesaid,  although  the  defendant  was  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.,  requested  by  the  plaintiffs  so  to 
do,  but  that  the  said  sum  still  remained  unpaid  to  the  plaintiffs,  &c. 

General  demurrer,  and  joinder. 

Pcuhlet/j  in  support  of  the  demurrer,  (a)  The  *declaration  in  -  ^ 
this  case  discloses  no  substantial  ground  of  action  against  the  *- 
defendant.  There  is  no  consideration  for  the  promise  alleged.  In  Tay- 
lor V.  Brewer^  1  M.  &  S.  290,  where  a  person  performed  work  for  a 
committee,  under  a  resolution  entered  into  by  them  ''  that  any  service  io 
be  rendered  by  him  should  be  taken  into  consideration,  and  such  remu- 
neration be  made  as  should  be  deemed  right,'' — it  was  held,  that  an 
action  would  not  lie  to  recover  a  recompense  for  such  work,  the  reso- 
lution importing  that  the  committee  were  to  judge  whether  any  remune- 
ration was  due.  *  [Grbsswell,  J.  In  that  case,  there  was  no  agreement 
to  do  any  service  at  all.]  Neither  is  there  here  any  agreement  to  supply 
goods  to  Slater.  [Wilde,  C.  J.  Yes,  there  is ;  the  amount  is  discre- 
tionary, but  not  the  supply.]  In  Bryant  v.  Flighty  5  M.  &  W.  114,  A. 
agreed  to  enter  into  the  service  of  B.,  and  wrote  to  him  a  letter  as  fol- 
lows : — "  I  hereby  agree  to  enter  your  service  as  weekly  manager,  com- 
mencing next  Monday ;  and  the  amount  of  payment  I  am  to  receive  I 
leave  entirely  to  you :"  A.  having  served  B.  in  that  capacity  for  six 
weeks, — Parke,  B.,  on  the  authority  of  Taylor  v.  Brewer,  thought  that 
this  amounted  to  a  mere  honorary  obligation  on  the  part  of  B. 

If  the  guarantee  itself  is  to  be  referred  to  for  the  consideration,  it  is 
ambiguous  upon  the  face  of  it.  In  Itaikea  v.  Todd,  8  Ad.  &  £.  846, 
the  guarantee  was  as  follows ; — "  I  undertake  to  secure  to  you  the  pay- 
ment of  any  sums  you  have  advanced,  or  may  hereafter  advance,  to  D., 
on  his  account  with  you,  commencing  1st  November,  1831,  not  exceed- 
ing 2000J."  In  an  action  upon  this  guarantee,  the  declaration  stated 
that  the  plaintiff  had  opened  an  account  with,  and  thereon  made 
advances  '^'to  D.,  commencing  on,  &c.,  and  that  the  guarantee  ^^^^  „ 
was  given  in  consideration  of  the  premises,  and  also  in  conside-  ^ 
ration  that  the  plaintiff,  at  the  request  of  the  party  guaranteeing,  would 
continue  to  advance  further  sums  to  D.  on  his  said  account  with  tho 
plaintiff:  and  it  was  held  that  the  consideration  did  not  sufficiently 
appear  by  the  written  instrument,  to  support  such  declaration.     Lord 

(a)  The  poiots  marked  for  argument  on  the  part  of  the  defendant,  were. — that  the  decla- 
ration did  not  diacloae  any  consideration  for  the  promise  therein  stated ;  and  that  it  was  not 
shown  that  the  852.  was  a  sum  which  Henry  Slater  owed  at  the  time  of  the  commenceivem 
of  the  suit  on  the  balance  of  a  running  account. 

VOL.  v.— 64  2  U 
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Denmak, — after  referring  to  Mason  v.  Pritchardy  12  East,  227,  and 
the  dicta  of  Patteson,  J.,  in  Janie%  v.  Williams^  6  B.  &  Ad.  1109,  3  K. 
k  M.  196,  and  of  Tindal,  C.  J.,  in  Hawta  v.  ArrMtrong^  1  N.  C.  761. 
1  Scott,  661, — there  says:  "  I  must  confess  that  here  I  cannot  snfficientlj 
0ee  what  the  consideration  is.  If  I  were  to  conjecture,  I  should  say 
that  it  was  made  up  of  two  considerations ;  first,  a  forbearance  to  sue 
for  the  advances  already  made;  secondly,  the  future  advances.  But 
such  a  consideration  is  inconsistent  with  the  agreement  set  out  in  the 
declaration.  According  to  the  best  construction  I  can  put  on  this 
instrument,  the  declaration  does  not  describe  the  contract  correctly.  It 
would,  however,  be  a  sufficient,  ground  for  making  this  rule  absolute,  if  it 
were  merely  uncertain  what  the  consideration  is."  And  Pattbson,  J., 
said :  '^  This  instrument  does  not  contain  enough  to  satisfy  me  what  the 
consideration  is.  If  the  guarantee  were  merely  for  future  advances, 
then  such  future  advances  might  be  considered  as  the  consideration  for 
the  guarantee ;  but  that  does  not  apply  to  a  guarantee  comprehending 
also  past  advances.  All  these  cases  are  difficult  to  determine :  the  court 
is  obliged  to  look  closely  at  the  instrument,  and  is  not  at  liberty  to  form 
conjectures.  I  cannot  myself  perceive  an  engagement*  here  to  forbear 
*fti  J.1  *^^°8  ^°  ^^®  P*8^  advances.  But,  supposing  the  ^instrument  to 
-I  contain  such  an  engagement,  there  would  be  an  equally  fatal 
defect,  since  that  consideration  does  not  appear  in  the  declaration." 
The  language  of  the  instrument  in  that  case  very  closely  Resembles  that 
declared  on  here.  [Wilde,  G.  J.  What  is  the  ambiguity  you  complain 
of?]  Whether  the  consideration  consisted  wholly  or  in  part  of  past 
supplies.  [Gresswell,  J.  The  consideration  is  ample;  it  is,  the 
plaintiff's  agreeing  to  supply  Slater  with  goods  upon  credit.] 

The  declaration  should  have  averred  notice  to  the  defendant  within  a 
reasonable  time  after  the  supply  of  the  goods.  This  question  was  firs; 
broached  in  Peel  v.  Tatloeky  1  Bos.  &  Pull.  419 :  and  in  Oremier  v. 
Higginson^  1  Mason's  Rep.  828 ;  1  Story,  R.  22,  38 ;  in  the  Circuit 
Court  of  the  United  States,  it  was  expressly  held  by  Dr.  Story,  that,  if, 
upon  a  letter  of  guarantee  addressed  to  a  particular  person,  advances 
are  made  upon  the  faith  of  the  guarantee,  it  is  the  duty  of  the  person  so 
making  the  advances,  to, give  notice  thereof  within  a  reasonable  time  to 
the  guarantor,  otherwise  he  will  be  discharged  from  all  liability  for  such 
advances.  [Gresswell,  J.  Suppose  the  defendant  had  no  notice  of  the 
supply  to  Slater,  and  no  notice  of  the  non-payment  by  him,  until  the 
amount  was  demanded  of  him,  what  then  ?]  The  demand,  if  within  a 
reasonable  time,  would  be  notice.  [Wilde,  G.  J.  Tou  do  not  show  that 
it  was  not  made  within  a  reasonable  time.  The  defendant  was  liable, 
ipso  factOy  upon  Slater*s  failure  to  pay.]  Notice  should  have  been 
averred  in  the  declaration.  In  Chitty  on  Pleading,  7th  edit.,  p.  829,  it 
Is  said :  ^'  An  averment  signifies  a  positive  statement  of  facts,  in  opposi- 
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tion  to   argument  or  inference  (a) ;   and  when   the  obligation  on  the 


defendant  to  perform  his  contract,  depended  on  *any  event  which 


[•815 


would  not  otherwise  appear  from  the  declaration  to  have  occurred, 
it  is  obvious  that  an  averment  of  such  event  is  essential  to  a  logical 
statement  of  the  cause  of  action,  and  should  precede  the  statement  of 
the  defendant's  breach.  Such  averments  in  a  special  action  of  assumpsit, 
usually  are, — first,  of  the  performance,  or  excuse  for  non-performance, 
of  a  condition-precedent,  or  of  the  happening  of  some  event  essential  to 
the  cause  of  action, — secondly,  that  the  defendant  had  notice  of  such 
performance,  or  of  such  event, — and,  thirdly,  that  he  was  requested  to 
perform  his  contract."  (6)  So,  in  Firth  v.  Thru%h,  8  B.  &  C.  387,  2 
M.  k  R.  859,  it  was  held  that  special  facts  rendering  valid  a  deferred 
notice  of  dishonour,  will  support  the  common  averment  of  notice. 
[V.  Williams,  J.  In  that  case  the  averment  of  notice  means  due 
notice.] 

The  liability  of  the  defendant  was,  in  the  contemplation  of  the  parties, 
only  to  arise  upon  an  ascertained  balance  of  accounts  between  the 
plaintiffs  and  Slater ;  and  it  does  not  appear  that  any  balance  ever  was 
ascertained. 

T.  J<me9y  contrd.,  was  not  called  upon. 

Wilde,  C.  J.  It  does  not  appear  to  me  that  there  is  any  difificulty  in 
this  case.  The  first  objection  is,  that  the  instrument  declared  on,  shows 
no  consideration  for  the  defendant's  promise.  A  glance  at  the  guarantee 
suffices  to  answer  that  objection.  It  begins — "  In  consideration  of  your 
agreeing  to  supply  Mr.  Henry  Slater  with  goods,  upon  credit,  in  the 
way  of  your  trade  (the  amount  to  be  in  your  own  discretion),  I  hereby 
guarantee  you  the  due  and  regulat*  payment  of  such  sum  *or  rmQ^a 
sums  as  he  may  now,  or  at  any  time,  and  from  time  to  time 
hereafter,  owe  to  you,  or  to  the  persons  who,  for  the  time  being,  may 
comprise  your  firm,  and  against  any  loss  you  may  sustain  by  his  dealings 
with  you,"  &c.  The  defendant  having  thus,  upon  the  face  of  the 
guarantee,  averred  that  a  consideration  has  been  given,  it  is  not  open  to 
him  now  to  controvert  what  he  has  so  under  his  hand  admitted.  Though 
not  quite  in  the  usual  form  of  such  instruments,  I  think  it  is  sufficient. 
I  must  confess  I  see  no  ambiguity.  It  is  said  that  it  is  doubtful  whether 
the  guarantee  was  intended  to  cover  past  supplies,  wholly  or  in  part.  It 
seems  to  me,  however,  that  the  defendant  promises,  in  consideration  of 
future  supplies,  to  be  answerable,  to  the  extent  of  100  Z.,  for  any  debt, 
whether  arising  from  past  or  from  future  dealings.  As  to  the  rest,  the 
declaration  avers  that  goods  were  supplied  to  Slater,  upon  credit,  after 
the  date  of  the  guarantee,  and  that,  Although  the  time  for  payment  has 
elapsed,  they  have  not  been  paid  for.     If  there  be  any  matter  of 

*iiS  Citing  Rex  t.  Homtj  Cowp.  683,  684 ;  Bac.  Abr.,  tit.  Fleat  and  Pleading,  (B)  4,  (i.  e. 
(B^  i.  4.) 

(a)  Citing.  Com.  Dig.  tit.  Pleader^  (C.  50)  dLc. ;  Bac.  Abr.  tit.  Pleat  and  Pleadmg ;  'Vnu. 
Saund.  S35,  n.  (8). 
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discharge,  arising  from  want  of  notice,  or  otherwise,  that  should  hav^ 
come  by  way  of  plea. 

CoLTMAX,  J.,  had  gone  to  chambers,  having  previously  intimated  his 
concurrence  in  the  judgment  about  to  be  pronounced. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  In  Johnston  v. 
NichoUs,  1  Man.  Gr.  &  S.  251,  the  defendant  gave  a  guarantee  in  the 
following  form — "  As  you  are  about  to  enter  upon  transactions  in  busi- 
ness with  Claridge  k  Co.,  with  whom  you  have  already  had  dealings,  in 
the  course  of  which  they  may  from  time  to  time  become  largely  indebted 
•8171  ^^  y^^ '  '^  consideration  of  your  doing  *so,  I  hereby  agree  to  be 
responsible  to  you  for,  and  guarantee  to  you  the  payment  of,  any 
sums  of  money  which  that  firm  now  is,  or  may  at  any  time  be,  indebted 
to  you.''  It  appeared  that  there  had  been  considerable  dealings  between 
the  plaintiffs  and  Claridge  &  Co.,  prior  to  the  date  of  the  guarantee, 
consisting  of  loans  of  money,  payments  made  for,  and  goods  supplied 
to,  Claridge  &  Co.,  by  the  plaintiffs,  the  credit  upon  which  had  not  then 
expired ;  and  that  those  dealings  had  been,  to  a  small  extent,  since  con- 
tinued. The  declaration  alleged  the  existence  of  prior  dealings  between 
the  plaintiffs  and  Claridge  &  Co.,  of  the  three  descriptions  above  men- 
tioned, and  then  went  on  to  state,  that,  in  consideration  that  the  plaintiffs 
would  continue  such  dealings  as  aforesaid  with  Claridge  &  Co.,  the 
defendant  promised  the  plaintiffs  to  be  responsible  for,  and  to  guarantee 
the  payment  of,  any  sums  of  money  which  Claridge  &  Co.  then  were,  or 
at  any  time  thereafter  might  be,  indebted  to  the  plaintiffs  in  the  course 
of  such  dealings  as  aforesaid, — that  is  to  %ay^  as  well  in  respect  of  tite 
said  sums  of  money  so  lent  and  advanced  on  credit  as  aforesaid,  and  of 
the  said  sums  of  money  so  paid,  laid  out,  and  expended  on  credit  as 
aforesaid,  and  of  the  said  goods  so  sold  on  credit  as  aforesaid,  and  which 
respective  credits  were  wholly  unexpired  as  aforesaid  at  the  time  of  the 
making  of  the  said  promise,  as  also  in  respect  of  such  dealings  so  to  he 
continued  as  aforesaid, — so  that  Claridge  &  Co.  should  not  be  called  on 
to  pay  more  than  2000/.  At  the  trial,  it  occurred  to  me  that  a  mere 
illusory  dealing  would  not  satisfy  the  guarantee ;  and  I  left  it  to  the 
jury  to  say  whether  or  not  the  dealings  had  been  bond  fide  continued. 
The  jury  having  found  a  verdict  for  the  plaintiffs,  the  court  held,  that 
the  guarantee  disclosed  a  sufiicient  consideration  for  the  payment  as  well 
of  the  past  as  of  the  future  debt,  and  that  the  declaration  was  good, 
•ftl  «1  ^^'  ^^^^1  I  think  that  *a  sufiicient  consideration  is  disclosed  on 
^  the  face  of  the  guarantee,  and  that  it  imports  that  the  continued 
supply  should  be  bond  fide  and  to  a  reasonable  extent. 

V.  Williams,  J.  I  also  think  the  plaintiff  is  entitled  to  judgment. 
I  considered  the  demurrer  to  be  so  frivolous,  that  I  made  an  order,  at 
chambers,  to  set  it  aside.  The  court,  however,  thought  that  I  had  done 
wrong,  and  set  aside  my  order. 

Judgment  for  the  plaintiff. 
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BATTY  ».  MARRIOTT.    April  17. 

A  foot-iftce  18  a  *'  lawful  game,  sport,  or  poatime,*'  within  the  proviso  in  the  8  &.  9  Vict.  c.  109, 

a.  18. 
Two  persona  agree  to  run  a  foot-race,  and  each  of  them  deposits  10/.  with  a  third  person,  the 

whole  201.  to  be  paid  over  to  the  winner  i-^Hdd,  the  loser  cannot  recover  back  his  deposit 

from  the  stakeholder. 

Assumpsit,  for  10/.  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiff,  and  for  101.  due  upon  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial  before  the  assessor  for  the  sheriff  of  Yorkshire,  on  the 
29th  of  June  last,  it  appeared  that  a  foot-race  had  been  agreed  to  be 
run  by  the  plaintiff  and  one  Askew,  for  10/.  a  side ;  that  each  of  them 
deposited  10/.  with  the  defendant  as  stakeholder,  the  whole  sum  to  be 
handed  over  by  him  to  the  winner  of  the  race ;  that  the  race  was  run, 
and  Askew  declared  the  winner;  and  that  the  plaintiff,  disputing  the 
•decision,  demanded  back  his  10/.  from  the  defendant;  but  that  the 
defendant,  notwithstanding  the  plaintiff's  protest,  paid  over  the  whole 
20/.  to  Askew. 

A  verdict  was  found  for  the  plaintiff,  damages  10/.,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  *if  the  court  should  be  of  r«oin 
opinion  that  the  money  was  deposited  upon  a  lawful  contract. 

ffugh  Hilly  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi 
to  enter  a  nonsuit,  or  for  a  new  trial.  He  referred  to  Clayton  v.  Jen- 
nings, 2  Sir  W.  Blac.  706 ;  Evans  v.  Pratt,  8  M.  &  G.  769,  4  Scott, 
N.  R.  878 ;  Challand  v.  Brat/j  1  Dowl.  N.  S.  788 ;  Applegarth  v.  Col- 
ley,  10  M.  &  W.  728  ;  Bentinck  v.  Cannap,  5  Q.  B.  698,  and  Oliphant 
on  Horse-racing,  p.  109 ;  but  he  mainly  relied  on  the  proviso  in  tke  18th 
section  of  the  8  &  9  Vict.  c.  109. 

Ogle  showed  cause.  Numerous  attempts  have  from  time  to  time  been 
made  by  the  legislature  to  suppress  gaming  and  wagering.  By  the  2d. 
section  of  the  16  Gar.  2,  c.  7, — which  was  levelled  at  fraudulent  and 
excessive  gaming, — it  is  enacted,  '^  that,  if  any  person  or  persons,  of 
any  degree  or  quality  whatsoever,  at  any  time  or  times  after  the  29th 
of  September,  1664,  do  or  shall, — by  fraud,  shift,  cousenage,  circum- 
vention, deceit,  or  unlawful  device,  or  ill  practice  whatsoever,  in  playing 
at  or  with  cards,  dice,  tables,  tennis,  bowles,  kettles,  shovel-board,  or 
in  or  by  cock-fighting,  horse-races,  dog-matches,  foot-races,  or  other 
pastimes,  game  or  games  whatsoever,  or  in  or  by  bearing  a  share  or  part 
in  the  stakes,  wagers,  or  adventures,  or  in  or  by  betting  on  the  sides  or 
hands  of  such  as  do  or  shall  play,  act,  ride,  or  run  as  aforesaid, — win, 
obtain,  or  acquire  to  him  or  themselves,  or  to  any  other  or  others,  any 
sum  or  sums  of  money,  or  other  valuable  thing  or  things  whatsoever, — 
that  then  every  person  and  persons  so  offending  as  aforesaid,  shall, 
ipso  factOf  forfeit  and  lose  treble  the  sum  or  value  of  money  or  othw 

2u2 
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thing  or  things  so  won,  gained,  obtained,  or  acquired,  the  one  moietj 
•ftom   *^^®^®^f  *®  ^^^  sovereign  lord  the  king,  his  heirs  and  successors, 

-I  and  the  other  moiety  thereof  unto  the  person  or  persons  grieved, 
or  who  shall  lose  the  money  or  other  thing  so  gained ;  so  as  every  such 
loser  and  person  grieved  in  that  behalf,  do  or  shall  prosecute  and  sue  for 
the  same  within  six  calendar  months  next  after  such  play;  and,  in 
default  of  such  prosecution,  the  same  other  moiety  to  such  person  or 
persons  as  shall  or  will  prosecute  or  sue  for  the  same  within  one  year 
next  after  the  said  six  months  expired,"  &c.  And  the  3d  section,  ^^  for 
the  better  avoiding  and  preventing  of  all  excessive  and  immoderate 
playing  and  gaming  for  the  time  to  come,"  enacts  ^^  that,  if  any  person 
or  persons  shall,  at  any  time  or  times  after  the  29th  of  September 
aforesaid,  play  at  any  of  the  said  games,  or  any  other  pastime,  game, 
or  games  whatsoever  (other  than  with  or  for  ready  money),  or  shall  bet 
on  the  sides  or  hands  of  such  as  do  or  shall  play  thereat,  and  shall  lose 
any  sum  or  sums  of  money,  or  other  thing  or  things  so  played  for, 
exceeding  the  sum  of  100/.  at  any  one  time  or  meeting,  upon  ticket  or 
credit,  or  otherwise,  and  shall  not  pay  down  the  same  at  the  time  when 
he  or  they  shall  so  lose  the  same,  the  party  and  parties  who  loseth  or 
shall  lose  the  said  moneys  or  other  thing  or  things  so  played  or  to  be 
played  for,  above  the  said  sum  of  100/.,  shall  not  in  that  case  be  bound 
or  compelled  or  compellable  to  pay  or  make  good  the  same ;  but  the 
contract  and  contracts  for  the  same,  and  for  every  part  thereof,  and  all 
and  ungular  judgments,  statutes,  recognisances,  mortgages,  convey- 
ances, assurances,  bonds,  bills,  specialties,  promises,  covenants,  agree- 
u^ents,  and  other  acts,  deeds,  and  securities  whatsoever,  which  shall  be 
obtained,  made,  given,  acknowledged,  or  entered  into,  for  security  or 
satisfiiction  of  or  for  the  same,  or  any  part  thereof,  shall  be  utterly  void 
and  of  none  effect;  and  that  the  said  person  or  persons  so  winning  the  said 
^^^  -   *money8  or  other  things,  shall  forfeit  and  lose  treble  the  value 

-I  of  all  such  sum  and  sums  of  money  or  other  thing  or  things 
which  he  shall  so  win,  gain,  obtain,  or  acquire,  above  the  said  sum  of 
100/.,"  &c.  Then  came  the  9  Anne,  c.  14,  the  first  section  of  which, — 
reciting  that  ''  the  laws  then  in  force  for  preventing  the  mischiefe  which 
might  happen  by  gaming,  had  not  been  found  sufiScient  for  that  pur- 
pose,"— enacts,  "  that,  from  and  after  the  Ist  of  May,  1711,  all  notes, 
bills,  bonds,  judgments,  mortgages,  or  other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn,  or  entered  into  or  executed  by  any 
person  or  persons  whatsoever,  where  the  whole  or  any  part  of  the  con- 
sideration of  such  conveyances  or  securities  shall  be  for  any  money,  or 
other  valuable  thing  whatsoever,  won  by  gaming  or  playing  at  cards, 
dice,  tables,  tennis,  bowls,  or  other  game  or  games  whatsoever,  or  by 
betting  on  the  sides  or  hands  of  such  as  do  game  at  any  of  the  games 
aforesaid,  or  for  the  reimbursing  or  repaying  any  money  knowingly  lent 
or  advanced  for  such  gaming  or  betting  as  aforesaid,  or  lent  or  advanced 
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at  the  time  and  place  of  euch  play,  to  any  person  or  persons  so  gaming 
or  betting  as  aforesaid,  or  that  shall,  during  such  play,  so  play  or  bet, 
shall  be  utterly  void,  frustrate,  and  of  none  effect,  to  all  intents  and 
purposes  whatsoever,  any  statute,  law,  or  usage  to  the  contrary  thereof 
in  anywise  notwithstanding ;  and  that,  where  such  mortgages,  securities, 
or  other  conveyances  shall  be  of  lands,  tenements,  or  hereditaments,  or 
shall  be  such  as  incumber  or  affect  the  same,  such  mortgages,  securities, 
or  other  conveyances,  shall  enure  and  be  to  and  for  the  sole  use  and 
benefit  of,  and  shall  devolve  upon,  such  person  or  persons  as  should  ot 
might  have  or  be  entitled  to  such  lands,  tenements,  or  hereditaments,  in 
case  the  said  grantor  or  grantors  thereof,  or  the  person  or  persons 
incumbering  the  same,  had  been  naturally  dead,  and  as  '^if  such  r^oQo 
jDortgages,  securities,  or  other  conveyances,  had  been  made  to 
such  person  or  persons  so  to  be  entitled  after  the  decease  of  the  person 
or  piersons  so  incumbering  the  same;  and  that  all  grants  or  convey- 
ances to  be  made  for  the  preventing  of  such  lands,  tenements,  or  here- 
ditaments, from  coming  to,  or  devolving  upon,  such  person  or  persons 
hereby  intended  to  enjoy  the  same  as  aforesaid,  shall  be  deemed  fraudu- 
lent and  void,  and  of  none  effect,  to  all  intents  and  purposes  whatso- 
ever." The  2d  section  enacts  ^^that  any  person  or  persons  whatsoever 
who  shall,  at  any  time  or  sitting,  by  playing  at  cards,  dice,  tables,  or 
other  game  or  games  whatsoever,  or  by  betting  on  tue  sides  or  hands 
of  such  as  do  play  at  any  of  the  games  aforesaid,  lose  to  any  one  or 
more  person  or  persons  so  playing  or  betting,  in  the  whole,  the  sum  or 
value  of  10/.,  and  shall  pay  or  deliver  the  same,  or  any  part  thereof, 
the  person  or  persons  so  losing  and  paying  or  delivering  the  same,  shall 
be  at'  liberty,  within  three  months  then  next,  to  sue  for,  and  recover,  the 
money  or  goods  so  lost  and  paid  or  delivered,  or  any  part  thereof,  from 
the  respective  winner  or  winners  thereof,  with  costs  of  suit,  by  action  of 
debt,"  &c.  And  the  5th  section  enacts,  '4hat,  if  any  person  or  persons 
whatsover,  at  any  time  or  times  aft^r  the  first  of  May,  1711,  do  or  shall, 
— ^by  any  fraud  or  shift,  cousenage,  circumvention,  deceit,  or  unlawful 
levice,  or  ill  practice  whatsoever,  in  playing  at  or  with  cards,  dice,  or 
any  of  the  games  aforesaid,  or  in  or  by  bearing  a  share  or  p&rt  in  the 
intakes,  wagers,  or  adventures,  or  in  or  by  betting  on  the  sides  or  hands 
of  such  as  do  or  shall  play  as  aforesaid, — win,  obtain,  or  acquire  to  him 
or  themselves,  or  to  any  other  or  others,  any  sum  or  suma  of  money, 
or  other  valuable  thing  or  things  whatsoever,  or  shall,  at  any  one  time  or 
sitting,  win  of  any  one  or  more  person  or  persons  whatsoever,  above  the  sum 
or  value  of  10/.,  that  then  every  person  or  persons  so  winning  by  such  ill 
^practice  ad  aforesaid,  or  winning  at  any  one  time  or  sitting  above  i^ono 
the  said  sum  or  value  of  10/.,  and  being  convicted  of  any  of  the 
said  offences,  upon  an  indictment  or  information  to  be  exhibited  against 
him  or  them  for  that  purpose,  shall  forfeit  five  times  the  value  of  the 
sum,  or  sums   of  money,   or  other  thing  so  won  as  aforesaid,   and 
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in  case  of  such  ill  practice  as  aforesaid,  shall  be  deemed  infamonSy 
and  suffer  such  corporal  punishment  as  in  cases  of  wilful  perjury ; 
and  such  penalty  shall  be  recovered  by  such  person  or  persons  who 
shall  sue  for  the  same  by  such  action  as  aforesaid."  The  courts 
have  held  that  the  words  "  cards,  dice,  or  other  game  or  games," 
were  to  be  construed  by  the  former  statute  of  16  Car.  2,  c.  7,  and  to 
include  horse-racing,  and  foot-racing:  Goodhum  v.  Marley^  2  Stra. 
1159 ;  Lynall  v.  Longboihom^  2  Wils.  36.  The  question  is,  whether  a 
party  who  has  engaged  in  an  unlawful  transaction  of  this  sort,  can,  after 
the  event  has  happened,  demand  to  have  his  deposit  restored.  In 
Hasteloto  v.  Jackson^  8  B.  &'  C.  221,  2  M.  &;  R.  209,  Littlebale,  J., 
says :  ^^  If  two  parties  enter  into  an  illegal  contract,  and  money  is  paid 
upon  it  by  one  to  the  other,  that  may  be  recovered  back  before  the  exe- 
cution of  the  contract,  but  not  afterwards.  In  the  case  of  persons 
entering  into  such  a  contract,  and  paying  money  to  a  stake-holder,  if 
the  event  happens,  and  the  money  is  paid  over  without  dispute^  that  is 
considered  as  a  complete  execution  of  the  contract,  and  the  money  can- 
not be  reclaimed ;  but,  if  the  event  has  not  happened,  the  money  may 
be  recovered."  [^ffugh  Hill  admitted  that  wagers  on  horse  and  foot- 
racing were  within  the  prohibition  of  the  16  Car.  2,  c.  7,  and  9  Anne,  c. 
14 ;  but  contended  that  those  statutes  were  altogether  repealed  by  the 
8  &  9  Vict.  c.  109.]  The  16th  section  of  the  statute  last  referred  to, 
•8241  P^^f*^*^®^  *^  repeal  the  16  Car.  2,  c.  7,  and  so  much  of  the  9 
■■  Anne,  c.  14,  as  was  not  altered  by  the  5  &  6  W.  4,  c.  41,  and  so 
much  of  the  18  G.  2,  c.  34,  as  related  to  the  9  Anne,  c.  14,  or  as  ren 
dered  any  person  liable  to  be  indicted  and  punished  for  winning  or  losing 
at  play  or  by  betting,  at  any  one  time,  the  sum  or  value  of  10/.,  or, 
within  the  space  of  twenty-four  hours,  the  sum  or  value  of  20/. — except 
as  to  any  penalties  incurred  on  or  before  the  6th  of  March,  1844,  for 
recovering  which  any  suit  should  have  been  commenced  before  the  said 
6th  of  March,  and  the  proceedinga  for  recovery  and  application  of  the 
same.  The  18th  section  enacts  "that  all  contracts  or  agreements, 
whether  by  parol  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be 
null  and  void ;  and  that  no  suit  shall  be  brought  or  maintained,  in  any 
court  of  law  or  equity,  for  recovering  any  sum  of  money  or  valuable 
thing,  alleged  to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made."  And  then  comes  the  proviso  upon  which 
reliance  is  placed  on  the  other  side — "  Provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription  or  contribution, 
or  agreement  to  subscribe  or  contribute,  for  or  toward  any  plate,  prize, 
or  sum  of  money  to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise."  The  5th  section  of  the  statute  of 
Anne  is  repealed  by  the  8  &  9  Vict.  c.  109 ;  but  the  1st  and  2d  sections, 


5  Manning,  Granger,  &  Scott.  824 

which  etnbrace  this  case,  are  left  untouched.  In  Vamey  v.  Hickman,{a) 
this  court  held  that  the  8  &  9  Vict.  c.  109,  s.  18,  does  not  preclude  a 
party  who  repudiates  the  wager  before  the  event  is  ascertained,  from 
recovering  back  from  the  stakeholder  the  amount  of  his  deposit.  The 
•proviso  in  that  section  excepts  from  the  operation  of  the  former  r*oo;v 
acts  only  such  games  as  are  lawful,  ^ 

Hugh  Hill^  in  support  of  his  rule.  The  contract  upon  which  the 
money  in  this  case  was  deposited,  being  a  legal  contract,  and  the  evetit 
upon  the  happening  of  which  the  money  was  to  be  paid  over  having 
taken  place,  and  the  defendant  having  parted  with  the  stakes,  the  plaintiff 
is  not  entitled  to  maintain  this  action.  At  common  law,  it  is  clear,  a 
foot-race  was  not  illegal.  The  first  statute  that  makes  any  mention  of 
foot-races,  is  the  16  Gar.  2,  c.  7,  s.  2,  which  is  only  addressed  io  fraudu- 
lent and  excessive  gaming:  Applegarth  v.  Colley^  10  M.  k  W.  723.  In 
Hodson  V.  Terrill^  1  C.  &  M.  797,  a  cricket-match  was  held  to  be 
illegal,  by  force  of  the  9  Ann.  c.  14,  where  the  stake  exceeded  10/. 
The  5  &  6  W.  4,  c.  41,  an  act  to  amend  the  law  relating  to  securities 
given  for  considerations  arising  out  of  gaming,  usurious,  and  certain 
other  illegal  transactions, — reciting,  amongst  others,  the  statute  of  9 
Ann.  c.  14, — enacts,  in  s.  1,  that  securities  given  for  considerations 
arising  out  of  illegal  transactions,  shall  not  be  void,  but  shall  be  deemed 
to  have  been  given  for  an  illegal  consideration:  and  the  8d  section 
repeals  so  much  of  the  9  Ann.  c.  14,  as  enacts  that  such  securities  shall 
enure  for  the  benefit  of  the  parties  in  remainder.  The  question  here  is, 
whether  the  contract  falls  within  the  enacting  part,  or  within  the  proviso, 
of  the  8  &  9  Vict.  c.  109,  s.  18.  If  within  the  latter,  as  it  is  submitted 
it  does,  it  is  perfectly  valid ;  the  true  construction  of  the  proviso  being, 
that,  where  the  whole  sum  subscribed, — whether  by  two  persons  or  by 
many, — is  to  be  awarded  to  the  winner  of  a  lawful  game  or  pastime,  the 
contract  is  valid.  The  object  of  the  statute  is,  not  to  restrain  persons 
from   playing,  but  to  restrain   them   from  merely  betting  '''or 


gambling  on  the  event.     This  plainly  appears  from  the  recital. 


[*826 


which  is,  '^that  the  laws  heretofore  made  in  restraint  of  unlawful 
gaming  have  been  found  of  no  avail  to  prevent  the  mischiefs  which 
may  happen  therefrom,  and  also  apply  to  sundry  games  of  skill,  from 
which  the  like  mischiefs  cannot  arise."  And  that  statute  repeals  the 
whole  of  the  9  Ann.  c.  14,  except  that  part  which  is  altered  by  the  5  k 
6  W.  4,  c.  41,  and  which  has  no  application  to  the  present  case.  In 
Clayton  v.  Jennings^  2  W.  Bl.  706,  Aston,  J.,  mentions  a  case  of 
Connor  v.  Quick^iJ))  where  the  court  "took  a  distinction  between  running 
a  horse  for  50/.,  which  was  lawfid,  and  betting  on  the  side  of  the  horse, 
which  was  not  so."  The  same  distinction  is  taken  by  Tindal,  C.  J., 
in  Evans  v.  Pratt,  3  M.  &  G.  759, 4  Scott,  N.  R.  878.     So,  in  Challand 

(fl)  Ant5  p.  271. 

(6)  Not  otherwiae  reported.    Stated  then  to  have  been  decided  about  1  G.  3. 
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y.  Bray,  1  Dowl.  N.  S.  783,  a  wager  of  25Z.  a  side  on  a  trotting-mateb, 
to  be  trotted  along  a  turnpike-road, — the  parties  being  respectively  the 
owners  of  the  horses, — was  held  to  be  a  legal  race,  within  the  18  G.  2, 
c.  34,  8.  1 ;  and  therefore  a  party  who,  according  to  the  terms  of  the 
wager,  had  forfeited  his  deposit-money,  was  held  not  entitled  to  recover 
it  back  from  the  stakeholder.  [Cresswell,  J.  Because  the  statute 
expressly  made  the  race  legal.]  So,  here,  the  transaction  is  expressly 
made  legal  by  the  proviso  in  the  8  &  9  Vict.  c.  109,  s.  18.  In  Emery 
v.  Riehardi,  14  M.  &  W«  728,  it  was  held,  that  a  wager  of  less  than 
lOZ.  on  a  foot-race,  to  be  run  for  a  sum  under  10/.,  before  the  statute  8 
k  9  Vict.  c.  109,  s.  18,  was  legal  and  valid,  and  neither  of  the  betters 
could  recover  back  his  stake  from  the  stakeholder  before  the  determina- 
tion of  the  event.  Parke,  B.,  there  says:  ''The  point  has  been  already 
decided  by  the  case  of  Applegarih  v.  Colley,  This  is  not  gaming  on 
♦ftOTi  ^^^^®*»  because  here  the  money  •was  parted  with ;  nor  is  it  exces- 
-'  sive  gaming  within  the  statute.  If  so,  the  transaction  was  valid, 
and  the  contract  binding;  and  therefore  one  of  the  parties  cannot 
determine  it  by  a  simple  countermand,  without  the  consent  of  all  the 
other  parties  depositing."  In  Bentinek  v.  Connop^  5  Q.  B.  693,  the 
betting  was  on  ticket  or  credit ;  and  th|it  was  one  of  the  cases  that  the 
legislature  had  in  its  view  when  framing  the  8  &  9  Vict.  c.  109.  The 
language  of  the  enacting  part  of  the  18th  section  of  that  statute  will  be 
abundantly  satisfied  by  holding  the  proviso  to  apply  to  all  cases  of 
subscription  to  a  lawful  game,  whether  the  persons  so  subscribing  be  the 
immediate  parties  to  the  game,  or  strangers.  [Goltman,  J.  The 
statute  9  Ann.  c.  14,  is  not  altogether  repealed,  but  is  modified  by  the 
5  &  6  W.  4,  c.  41.  Suppose,  instead  of  money,  the  deposit  had  been 
of  a  promissory  note,  could  an  action  have  been  maintained  upon  the 
note?]  The  statute  of  Anne  may  be  still  existing  to  the  modified 
extent  suggested. 

Wilde,  G.  J.  Considering  the  subject-matter  to  which  this  act  of 
parliament  applies,  it  cannot  excite  surprise  that  difficulty  should  be  felt 
in  determining  whether  or  not  certain  cases,  that  are  obviously  not 
within  its  words,  were  within  the  contemplation  of  the  legislature.  In 
construing  the  proviso,  I  can  only  look  to  the  plain  meaning  of  the  lan- 
guage in  which  it  is  couched ;  and  to  that  I  must  give  effect,  unless  I 
find  in  it  something  repugnant  to,  or  inconsistent  with,  the  general  scope 
and  object  of  the  act.  The  first  question  in  this  case,  is,  whether  a  foot- 
race is  a  lawful  game.  What  renders  it  unlawful  ?  The  statute  9  Anne, 
e.  14,  is  relied  on.  Upon  the  other  hand,  it  is  insisted  that  the  statute 
of  Anne  is  repealed:  and,  so  far  as  that  question  is  concerned,  I 
*fiOfin  '^'^^^^^  ^^  ^^*  ^^^  question  is,  what  is  the  efl'ect  of  the  enacting 
^^^J  part  of  the  18th  section  of  the  .8  &  9  Vict.  c.  109,  as  controlled 
by  the  proviso,  which  declares  that  the  enactment  ^^  shall  not  uv  leemed 
to  apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe 
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.or  coDtribute,  for  or  toward  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or 
exercise."  It  appears  here,  that  two  persons  have  subscribed  10/.  each, 
and  that  these  two  sums  have  been  paid  into  the  hands  of  the  defendant 
as  stakeholder,  upon  the  understanding  that  the  whole  20/.  is  to  be 
awarded  to  the  winner  of  the  race.  Then,  the  race,  not  being  an  illegal 
game,  and  the  money  having  been  subscribed  by  these  two  persons,  the 
question  is,  whether  the  ease  falls  within  the  enacting  part  of  the  18th 
section,  or  within  the  proviso.  There  may,  possibly,  be  a  difference 
when  the  money  is  not  placed  in  the  hands  of  a  stakeholder.  The  dif- 
ficulty is  in  saying,  when  two  persons,  and  only  two,  mutually  agree  to 
put  down  a  stake,  the  whole  of  which  is  to  be  paid  over  to  the  winner,  in 
what  respect  that  differs  from  a  wager.  At  the  same  time,  we  cannot, 
in  construing  this  act  of  parliament,  shut  our  eyes  to  what  was  passing 
in  the  world  at  the  time  the  statute  passed.  Horse-racing,  it  is  quite 
clear,  was  not  intended  to  be  discouraged;  and  many  races  run  with 
horses  are  match-races,  where  the  horse  of  one  person  runs  against  the 
horse  of  another,  for  certain  stakes  to  be  awarded  to  the  winner.  The 
act  of  parliament  in  question  clearly  did  not  intend  to  prohibit  such 
matches,  which  are  within  the  express  terms  of  the  proviso.  Here,  two 
sums  of  10/.  each  having  been  deposited  by  two  persons,  to  abide  the 
event  of  a  lawful  race, — the  whole  to  be  awarded  to  the  winner ;  the 
case  is  clearly  one  which  falls  within  the  words  of  the  proviso ; 
*and  the  court  can  only  deal  with  the  precise  words  before  them.  p^o^Q 
It  would  be  extremely  difficult  to  frame  an  act  of  parliament  upon  '- 
this  subject  that  should  be  free  from  ambiguity.  The  difficulty  here  is, 
in  seeing  in  what  respect  a  stake  to  which  only  two  contribute,  differs 
from  a  wager.  But  I  feel  perfectly  safe  in  holding  that  ths  plaintiff  is 
not  entitled  to  recover  back  the  sum  deposited  by  him,  inasmuch  as  there 
was  no  illegality  in  the  contract  upon  which  it  was  deposited.  Horse- 
racing  was  not  meant  to  be  put  down ;  yet,  if  two  persons  only  run 
their  horses  one  against  the  other,  for  a  sum  of  money,  that  is  clearly  a 
wager.  This  case  seems,  however,  to  come  distinctly  within  the  words 
of  the  proviso.  I  see  no  ground  for  giving  to  the  language  of  the  statute 
a  construction  different  from  that  which  ordinarily  and  properly  belongs 
to  it.  If  no  tribunal  is  appointed  by  the  parties,  the  law  must  decide 
between  them.  In  no  case  can  a  party  who  has  paid  money  upon  a 
legal  contract,  withdraw  from  that  contract  at  his*  pleasure.  For  these 
reasons,  I  am  of  opinion  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

CoLTMAN,  J.  I  also  am  inclined  to  think  that  the  race  in  question 
was  a  lawful  game,  and  that  the  statute  of  9  Anne,  c.  14,  so  far  as  it 
affects  the  question,  is  now  repealed.  It  certainly  does  seem  to  be  a 
singular  anomaly, — though  it  does  not  materially  affect  this  case, — that 
the  winner  of  a  race  should  be  entitled  to  recover  the  stakes,  and  yet 
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that,  by  the  combined  operation  of  the  9  Anne,  c.  14,  and  0  &  6  W.  4. 
c.  41,  if  a  promissory  note  or  other  security  were  given  for  the  amonnt« ' 
he  would  be  precluded  from  availing  himself  of  it,  by  reason  of  the 
•ft^m   *^'^g*^^^y  ^^  ^^^  consideration,  (a)     It  is  *difficult  to  say  that  this 
-J  contract  is  not  one  that  in  its  nature  falls  distinctly  within  the 

•8311  *™^  P*^*  ^^  *^^  ^^^^  section  of  ♦the  8  &  9  Vict.  c.  109.  But 
^  for  the  proviso  at  the  end  of  that  section,  this  transaction  might 
fairly  be  held  to  be  a  wager,  and  void.  It  is  like  a  wager,  because  there 
are  only  two  parties  to  it.  The  proviso,  however,  was.  evidently  intended 
to  prevent  that  effect  being  given  to  the  enacting  words  of  the  clause, 
and  to  except  some  kinds  of  gaming  and  wagering,  which  otherwise 
would  have  been  prohibited.  The  proviso  evidently  contemplated  the 
case  of  a  sweepstakes, — where  several  persons  subscribe  to  a  stake  or 
fund,  the  whole  of  which  becomes,  under  certain  regulations,  the  pro- 
perty of  the  winner.  It  does  not,  however,  define  the  number  of  sub- 
scribers or  contributors :  and  it  seems  to  me  to  make  no  difference 
whether  the  number  of  such  subscribers  be  two  or  fifty.  I  cannot  help 
seeing  that  this  decision  may  have  the  effect  of  sanctioning,  in  a  great 
degree,  that  which  it  was  obviously  the  general  policy  of  the  act  to  dis- 
courage.    We,  however,  can  only  interpret  the  language  of  the  legisla- 

ia)  ••  In  Barjeau  v.  Walm$l^  (2  Stra.  1249%  Aleinbrook  v.  Hall,  (2  WUs.  309),  and  M^Allea- 
ter  ▼.  Haden  (2  Campb.  436),  it  was  held  that  the  security  only,  and  not  the  contract,  was 
rendered  void  by  the  statute.  And  in  Eohinson  v.  Bland  (1  W.  Bla.  260),  Lord  MAirsriELD 
expressly  stated,  that  it  had  been  twice  judicially  determined  that  the  object  of  the  legislature 
was,  to  avoid  the  security,  and  not  the  contract,  in  order  to  give  courts  an  opportunity  to  exa- 
mine into  the  merits  of  the  consideration ;  and  there  are  certainly  other  drcta  to  the  same  effect. 
On  the  other  hand,  in  Young  v.  Moore  (2  Wiis.  67),  the  court  of  Common  Pleas  held,  that  the 
statute,  by  necessary  implication,  made  void  the  contract,  as  well  as  the  security;  and  it  is 
evident  that  this  court,  in  M^Kinndl  v.  Robinson  (3  M.  &,  W.  440),  inclined  to  that  as  the  more 
reasonable  view  of  the  law.  The  ground  suggested  by  Lord  Mansfibld,  namely,  that  the  object 
of  the  legislature  was  to  give  the  courts  an  opportunity  of  looking  into  the  merits  of  the  considera- 
tion, is  evidently  untenable.  The  nature  of  the  consideration  would  be  brought  before  the 
court  as  well  in  an  action  upon  a  promissory  note  or  bill  of  exchange,  as  in  an  action  on  the 
contract.  Besides,  if  the  consideration  is  legal,  what  is  there  for  the  court  to  inquire  info,  and 
why  in  such  a  case  should  the  legislature  avoid  the  security  at  all  f  We  have  adverted  to  this 
section  of  the  statute,  and  the  authorities  upon  it,  as  they  were  much  pressed  in  the  argument, 
though,  in  truth,  in  our  view  of  this  case,  they  do  not  apply  to  the  question  before  us;  and  we 
only  think  it  necessary  to  add  on  this  point,  that,  whatever  might  have  been  the  opinion  of  this 
court  as  to  the  true  construction  of  the  clause  in  question,  if  we  had  been  called  upon  to  balance 
the  authority  of  the  earlier  decisions  against  each  other,  and  to  decide  between  them,  it  is  noc 
now  necessary  to  do  so :  for,  we  think  that  the  legislature,  in  passing  the  5  &  6  Will.  4,  e.  41, 
has  in  fact  pronounced  its  decision  upon  this  point. 

"  That  act,  while  it  repeals  so  much  of  the  statute  of  Anne  as  makes  the  securities  void, 
expressly  enacts  that  they  shall  be  deen\ied  to  have  been  given  on  an  illegal  consideration :  and 
it  is  impossible  to  impute  to  the  legislature  an  intention  so  absurd,  as  that  the  consideration 
should  be  good  and  capable  of  being  enforced,  nntil  some  security  is  given  for  the  amount,  and 
then  that,  by  the  giving  of  the  security,  the  consideration  should  become  bad." — Per  Rolpe,  B., 
in  delivering  the  judgment  of  the  coifrt  of  Exdhequcr  iii  AppUgarih  v.  Colley,  10  M-  &.  W. 
731,  2. 

In  Leaprtdge  v.  King  (Peake*8  Add.  Cases,  32^,  it  was  held,  that,  although  the  9  Anne,c.  14. 
made  void  all  securities  given  for  money  lent  at  the  time  of  play,  the  amount  might  be  recovered 
from  the  borrower  in  an  sction  for  money  lent.  But  the  decision  in  Applegarth  v.  Colley  would 
apply  to  money  lent  at  the  time  of  play,  as  fully  as  to  money  won  at  play,  the  implied  statntory 
prohibition  being  the  same  in  both  cases. 
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tare  as  we  find  it.     If  mischief  results,  the  legislature  alone  can  apply 
the  remedy, 

Cresswell,  J.     I  also  am  of  opinion  that  a  nonsuit  must  be  entered 
in  this  case.     The  question,  as  it  seems  to  me,  depends  upon  the  common 
law  and  the  construction  of  the  statute  of  8  &  9  Vict.  c.  109, — the 
statutes  which  are  supposed  to  have  made  foot-races  illegal,  having,  so 
far  at  least  as  this  point  is  concerned,  been  repealed.     At  common  law 
there  clearly  was  nothing  illegal  in  a  foot-race.     The  18th  is  the  only 
section  in  the  recent  act  that  prohibits  wagering.     It  enacts  ^^  that  all 
contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void ;  and  that  no  suit  shall  be 
brought  or  maintained  in  any  court  of  law  or  equity,  for  recovering  any . 
sum  of  money,  or  valuable  thing,  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  ^deposited  in  the  hands  of  any  person  to  p«on^ 
abide  the  event  on  which  any  wager  shall  have  been  made."  ^ 
That  enactment  would  probably  have  embraced  this  case,  had  it  not  been 
for  the  proviso,  which  declares  '^  that  this  enactment  shall  not  be  deemed 
to  apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe 
or  contribute,  for  or  toward  any  plate,  prize,  or  sum  of  money,  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime, 
or  exercise."     This  proviso  was  manifestly  intended  to  protect  certain 
transactions  that  would  otherwise  have  been  affected  by  the  prior  part 
of  the  clause.     A  contribution  to  sweepstakes  is  clearly  a  wager ;  but, 
by  the  proviso,  the  prohibition  or  disqualification  is  not  to  apply  to  any 
subscription  or  contribution  towards  any  plate  or  sum  to  be  awarded  to 
the  winner  of  any  lawful  game.     You  cannot,  from  the  words  only,  infer 
any  limit  to  the  number  of  subscribers  or  contributors.     Though  there 
are  two  subscribers  only,  it  is  not  the  less  a  contribution  to  a  sum  to  be 
awarded  to  the  winner  of  a  lawful  game,  if  the  agreement  be,  that  the 
whole  sum  subscribed  shall  be  paid  over  to  the  Winner.     The  case  falls 
clearly  within  the  proviso.     It  might  have  been  different  if  contribution 
to  a  plate  only  had  been  mentioned ;  but  the  words  are  plate,  prize,  or 
$um  of  numey*     The  race  in  question,  therefore,  being  a  lawful  race,  and 
the  prize  or  sum  of  money  being  to  be  awarded  to  the  winner,  upon  a 
contract  not  tainted  by  any  illegality,  I  do  not  see  how  we  can  exclude 
the  transaction  from  the  benefit  of  this  proviso.     I  therefore  think  this 
rule  must  be  discharged. 

y.  Williams,  J.  I  am  of  the  same  opinion.  The  plaintiff  is  seek- 
ing to  recover  back  the  amount  of  the  stake  deposited  by  him,  on  the 
ground  that  the  contract  upon  which  it  was  paid,  was  illegal.  Whether 
the  contract  was  illegal  or  not,  depends  upon  the  *construction  r^r.c%n 
of  the  18th  section  of  the  8  &  9  Vict.  c.  109.  I  agree  with  the  ^ 
rest  of  the  court,  in  thinking  that  the  }6  Gar.  2,  c.  7,  and  9  Anne,  c. 
14,  so  far  as  they  related  to  the  matter  in  hand,  are  repealed.  The  first 
question,  therefore,  is,  whether  a  foot-race  is  a  ^^  lawful  game,  sport, 
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pastime,  or  exercise/'  within  the  proviso  of  the  8  &  9  Vict.  g.  109,  s.  18. 
I  think  it  is.  Then,  the  next  question  is,  whether  the  money  sought  to 
be  recovered  in  this  action,  is  a  ^^  subscription  or  contribution  for  or 
toward  a  sum  of  money  to  be  awarded  to  the  winner  of  a  lawful  game.** 
Clearly  it  is.  The  consideration,  therefore,  upon  which  the  money  was 
deposited,  not  being  illegal,  the  plaintiff  is  not  entitled  to  recover  it  back. 

Rule  absolute,  to  enter  a  nonsuit.(a) 

(a)  Qtutre,  whether  the  second  queation  in  this  case  might  not  be  put  thuB  :  *'  Does  an  act 
of  parliament  which  forbids  wagers  upon  a  legal  race,  but  which  authorises  the  depontang  of 
subscriptions  towards  an  open  fund,  the  amount  of  which  is  to  be  received  by  the  winner  at 
such  race,  legalise  a  wager  onrsucb  a  race,  provided  the  wager  be  made  so  far  in  the  ibrm  of  a 
subscription  to  a  fund,  as  that  each  party  deposits  the  amount  of  his  venture  in  the  hands  of  t^ 
stakeholder  ?**  The  object  of  the  prdviso  seems  to  have  been  to  protect  oontribntiona  to  a 
public  race'fund,  which  though  operating  as  wagers  between  the  parties,  are  considered  to  be 
productive  of  public  benefit,  from  being  treated  as  void  in  respect  of  their  substantial  resem- 
blance to  wagers ;  and  that  the  effect  has  been  to  protect  private  wagers  on  the  ground  of  some 
formal  resemblance  which  they  bear  to  contributions  to  sweepstakes.  The  term  "  open"  is 
not  in  the  statute  ;  but  the  proviso  speaks  of  a  plate,  prize,  or  sum  of  money,  t.  e.,  a  prize, 
consisting  either  of  n  plate,  or  other  specific  chattel,  or  of  money  to  be  **  awarded"  to  the  winner. 

As  the  plaintiff  demanded  back  his  stake  from  the  defendant,  the  stakeholder,  before  the 
amount  had  been  paid  over  to  the  winner  of  the  wager,  he  would  be  entitled  to  maintain  the 
present  action,  notwithstanding  the  foot-race  had  been  run  and  won,  unless  the  wager  as  well 
as  the  race  was  legal.  See  Cotton  v.  Thurland,  5  T.  R.  405 ;  Lacaustade  v.  White,  2  E^. 
N.  P.  C.  629,  7  T~  R.  535 ;  Bate  v.  Cartwnght,  7  Price.  540 ;  Smith  v.  Biekmore,  4  Taunt. 
474  ;  Hattehw  v.  Jackton,  8  B.  &;  C.  221,  2  Mann.  &  R.  209. 
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In  An  action  against  the  at^ceptor  of  an  accommodation  bill,  the  following  memorandom,  with 
reference  to  the  bill  declared  on ,  was  held  to  be  admissible  in  evidence  without  a  stamp.*— 
**  I  hereby  acknowledge  that  you  have,  for  my  accommodation,  accepted  a  bill  of  even  date 
herewith,  for  25Z.,  payable,  dec. ;  and  I  agree  to  provide  for  the  same  when  due." 

Assumpsit  by  an  indorsee  against  the  acceptor  of  a  bill  of 'exchange 
for  251. 

Pleas, — ^first,  that  the  defendant  did  not  accept  the  bill, — secondly, 
that  the  drawer  did  not  indorse, — thirdly,  that  there  was  no  considera- 
tion for  the  acceptance,  as  between  the  drawer  and  the  acceptor,  and 
that  the  plaintiff  was  a  holder  without  value.     Issue  thereon. 

At  the  trial,  before  Lord  Denman,  at  the  last  assizes  for  the  county 
of  Kent,  in  support  of  his  third  plea,  the  defendant  put  in  the  following 
document : — 

"Jlfewi.  Mr.  George  Webb.  I  hereby  acknowledge  that  you  have, 
for  my  accommodation,  accepted  a  bill  of  even  date  herewith,  for  25Z., 
payable  three  months  after  date ;  and  I  agree  to  provide  for  the  same, 
when  due." 

On  the  part  of  the  plaintiff,  it  was  insisted  that  this  memorandum  was 
not  receivable  without  an  agreoment  stamp. 

For  the  defendant,  it  was  submitted  that  the  legal  effect  of  the  docu- 
ment was  no  more  than  a  mere  acknowledgment  that  the  bill  therein 
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iientioned  had  been  accepted  by  the  defendant  for  the  accommodation 
>f  the  drawer:  and  Tomkins  \.A%hhy,  6  B.  &  C.  541,  9  D.  &  R.  543, 
and  Mtdlett  v.  HvttchUon,  7  B.  &  C.  639,  1  M.  &  R.  522,  3  C.  &  P.  92, 
were  cited, — in  the  former  of  which,  the  plaintiff  having  deposited 
money  in  the  hands  of  the  defendant,  received  from  him  the  following 
'memorandum,  ^'Mr.  T.  has  left  in  my  hands  200/.,*'  and,  in  an  action 
*to  recover  that  sum,  the  memorandum  was  held  to  be  admissible  r«oqe 
in  evidence  without  a  stamp ; — and,  in  the  latter,  in  an  action  for 
not  returning  bills  deposited  with  the  defendant,  the  following  unstamped 
memorandum,  signed  by  the  defendant,  was  held  admissible:  ^'I  have 
in  my  hands  three  bills,  which  amount  to  120/.  10«.  6(2.,  which  I  have 
to  get  discounted,  or  return  on  demand." 

The  document  was  admitted,  and  a  verdict  was  found  for  the  plaintiff 
on  the  first  and  second  issues,  and  for  the  defendant  on  the  third. 

Peter%dorff  now  moved  for  a  new  trial,  on  the  ground  of  misreceptiou 
of  evidence.  He  submitted  that  the  document  in  question  was  dis- 
tinguishable from  those  produced  in  the  cases  cited  at  the  trial,  inasmuch 
as  here  there  were  words  of  agreement  that  were  not  found  in  those  cases. 

WiLBE,  G.  J.  The  legal  effect  of  the  paper  produced  in  this  case  is, 
simply  an  acknowledgment  that  the  acceptance  referred  to  is  an 
accommodation  acceptance.  The  words  at  the  end  give  it  no  greater 
effect  than  it  would  have  had  if  those  words  had  been  omitted.  So 
reading  it,  the  document  clearly  is  not  one  that  requires  a  stamp. 

Cresswell,  J.  Suppose  the  words  had  been, — "  I  hereby  acknowledge 
that  you  have  lent  me  your  acceptance  for  25/.,"  would  that  have  re- 
quired a  stamp  ?  From  that  acknowledgment,  would  not  the  law  have 
implied  a  promise  to  provide  for  the  bill  at  its  maturity?  If  so,  what 
further  effect  have  the  words  that  follow  ? 

The  rest  of  the  court  concurring.  Rule  refused. 
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Bf  indenture  between  A.  and  B-, — reciting,  that  B.  having  become  surety  on  behalf  of  A.  for 
the  payment  of  600/.  due  from  A.  to  C,  in  consideration  of  C/s  forbearing  proceedings 
against  A.,  A.,  for  the  purpose  of  securing  to  B.  the  paymei;t  of  the  6002.  in  case  he  should 
be  required,  as  such  surety,  to  pay  the  same  to  C,  had  executed  a  bond  to  B.,  conditioned 
for  the  payment  to  B.,  his  executors,  &.C.,  of  600^  on  a  certain  day ;  and  that,  for  the  better 
securing  to  B.  the  payment  of  the  600Z.,  in  case  he  should  be  required,  as  such  surety,  to 
pay  the  same  to  C,  A.  had  agreed  to  grant,  dec,  his  household  goods  and  effects,  &c.,  to  B., 
— A., 'in  consideration  of  B.  having  become  such  surety,  granted  unto  B.  his  said  goods  and 
effects,  ^c,  unto,  and  to  the  proper  use  and  behoof  of,  B.,  his  executors,  dec,  for  ever. 
The  indenture  contained  a  proviso  to  be  void  on  payment  to  C.  of  600/.,  with  interest,  on 
a  given  day, — a  covenant  by  A.  with  B.  to  pay  the  6002.  and  interest  to  C,  and  to  indem- 
nify B.,  his  executors,  &.C.,  from  the  payment  thereof, — a  covenant  by  A.  for  quiet  enjoy- 
ment by  B.  in  case  of  default, — a  covenant  to  insure, — and  a  power  of  sale  for  payment  to 
C.  of  the  6001.  and  interest : — 

HcU,  that  this  indenture  was  properly  stamped  with  the  ordinary  deed  (12.  15«.>  stamp,  with- 
out either  an  ad  valorem  or  a  252.  stamp, — the  bond  from  A.  to  B.  having  been  stamped  witb 
the  progressive  duty  (52.)  upon  6002. 
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Held^  that  B.  might  maintain  trespass  against  the  sheriflf  for  seizing  these  goods  under  ajE./c 
against  A.,  notwithstanding  that  up  to  the  time  of  the  seizure  they  remained  in  A.*t 
possession. 

This  was  an  action  of  trespass  against  the  defendant,  an  officer  of 
the  sheriff  of  Northamptonshire.,  for  seizing  and  converting  certain  house- 
hold furniture  and  effects  belonging  to  the  plaintiff! 

The  defendant  pleaded  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  assizes  at  North- 
ampton. The  goods  in  question  had  been  seized  by  the  sheriff'  under  an 
execution  against  one  John  Watson.  The  goods  had  originally  belonged 
to  John  Watson,  and  had  been  assigned  by  him  to  the  plaintiff*  under  the 
circumstances  hereinafter  mentioned : — 

In  the  year  1846,  John  Watson  having  appropriated  to  his  own  use  a 
sum  of  600/.,  with  which  he  had  been  entrusted  by  two  persons  of  the 
names  of  Ann  Sabin  and  R.  H.  Lamb,  to  invest  on  mortgage,  and 
proceedings  being  threatened  against  him,  his  brother,  the  plaintiff*, 
mQo^-]  ^agreed  to  enter  into  a  bond  to  indemnify  Mrs.  Sabin  and  Mr. 
Lamb  from  loss.  John  Watson  thereupon  executed  a  bond  to 
the  plaintiff",  bearing  date  the  2l8t  of  February,  1846,  in  the  penal  sum 
of  1200/.,  conditioned  for  the  payment  of  600/.,  with  interest  at  5  per 
cent  per  annum,  on  the  21st  of  August  then  next.  This  bond  was 
stamped  with  a  5/.  stamp. 

John  Watson,  also,  on  the  26th  of  February,  1846,  assigned  to  the 
plaintiff*  all  his  household  furniture  and  eff'ects,  by  a  deed,  of  which  the 
following  is  a  copy : — 

"  This  indenture,  made,  &c.,  between  John  Watson,  of,  &c.,  of  the  one 
part,  and  Henry  Watson,  of,  &c.,  of  the  other  part :  Whereas,  the  said 
Henry  Watson  having  become  surety  on  behalf  of  the  said  John  Watson, 
for  the  payment  of  the  principal  sum  of  600Z.,  now  due  and  owing  from 
him  the  said  John  Watson,  to  Ann  Sabin,  of,  &c.,  and  R.  H.  Lamb,  of, 
&c.,  in  consideration  of  their  forbearing  proceedings  against  the  said 
John  Watson,  for  recovery  thereof,  he  the  said  John  Watson,  for  the 
purpose  of  securing  to  the  said  Henry  Watson  the  payment  of  the  said 
sum  of  600Z.,  in  case  he  should  be  required,  as  such  surety  as  aforesaid, 
to  pay  the  same  to  the  said  Ann  Sabin  and  R.  H.  Lamb,  hath,  by  his 
bond  or  obligation  in  writing,  bearing  date  the  21st  of  February,  instant, 
become  held  and  firmly  bound  unto  the  said  Henry  Watson,  his  executors, 
Jcc,  in  the  penal  sum  of  1200/.,  conditioned  for  the  payment  unto  the 
said  Henry  Watson,  his  executors,  &c.,  of  the  sum  of  600/.  on  the  2l8t 
of  August  next :  And  whereas,  for  the  better  securing  of  the  said 
Henry  Watson  the  payment  of  the  said  sum  of  600/.,  in  case  he  should 
be  required,  as  such  surety  as  aforesaid,  to  pay  the  same  to  the  said 
Ann  Sabin  and  R.  H.  Lamb,  he  the  said  John  Watson  had  agreed  to 
grant,  bargain,  and  sell  the  several  household  goods,  furniture,  and 
other  eff'ects  hereinafter  mentioned,  in  the  manner  hereinafter  expressed: 
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Not?,  *thi8  indenture  witnesseth,  that,  in  pursuance  of  the  said  r^t^no 
agreement,  and  in  consideration  of  the  said  Henry  Watson  ^ 
having  become  such  surety  as  aforesaid  of  the  said  John  Watson,  he 
the  said  John  Watson  doth  grant,  bargain,  sell,  and  confirm  unto  the 
said  Henry  Watson,  his  executors,  administrators,  and  assigns,  all  and 
singular  the  goods,  household  goods,  and  furniture,  &c.,  whatsoever,  in 
and  about  his  the  said  John  Watson's  dwelling-house  and  residence  in, 
&c.,  aforesaid,  and  all  other  his  effects,  of  what  nature  or  kind  soever, 
of  or  belonging  to  him  the  said  John  Watson,  to  have  and  to  hold  all 
and  singular  his  said  goods,  &c.,  and  other  effects,  and  every  of  them, 
hereby  bargained  and  sold,  or  mentioned  or  intended  so  to  be,  unto,  and 
to  the  proper  use  and  behoof  of,  the  said  Henry  Watson,  his  executors, 
&c.,  for  ever:  and  the  said  John  Watson,  for  himself,  his  executors,  &c., 
all  and  singular  the  said  household  goods,  &c.,  and  other  effects  hereby  bar- 
gained and  sold  as  aforesaid,  unto  the  said  Henry  Watson,  his  executors, 
Ac,  against  him  the  said  John  Watson,  his  executors  and  administrators, 
and  every  person  and  persons  whomsoever,  will  warrant  and  for  ever  de- 
fend by  these  presents :  provided  always,  that,  if  the  said  John W  atson,  his 
heirs,  &c.,  shall  pay  unto  the  said  Ann  Sabin  and  R.  H.  Lamb,  or  the 
survivor  of  them,  her  or  his  executors,  &c.,  the  full  sum  of  600/., 
together  with  interest  for  the  same  in  the  mean  time,  after  the  rate  of 
5/.  per  centum  per  ann,um,  on  the  26th  of  August  next,  without  any 
deduction  or  abatement  whatsoever,  then  these  presents,  and  every 
clause,  article,  condition,  and  thing  herein  contained,  shall  cease,  deter- 
mine, and  be  utterly  void :  and  the  said  John  Watson  doth  hereby,  for 
himself,  his  executors,  Jcc,  covenant  with  the  said  Henry  Watson,  hig 
executors,  &c.,  that  he  the  said  John  Watson,  his  executors,  &c.,  shall 
and  will  pay  to  the  said  Ann  Sabin  and  R.  H.  *Lamb,  their  pn^nq 
executors,  &c.,  the  said  sum  of  600/.,  and  interest  for  the  same,  ^ 
after  the  rate  aforesaid,  at  the  time  and  in  the  manner  in  the  above-men- 
tioned proviso  expressed,  and  save  harmless  and  keep  indemnified  the  said 
Henry  Watson,  his  executors,  &c.,  from  the  payment  thereof  and  every  part 
thereof:  and,  in  case  default  shall  happen  to  be  made  in  payment  of  the  said 
sum  of  600/.  and  interest,  or  any  part  thereof,  in  the  manner  in  the  said 
above-mentioned  proviso  expressed,  and  according  to  the  true  intent  and 
meaning  of  these  presents,  then  the  said  Henry  Watson  shall  and  may 
peaceably  and  quietly  have,  receive,  and  enjoy,  to  his  and  their  own 
proper  and  absolute  use  and  .behoof  for  ever,  the  said  hereby  bargained 
goods  and  premises,  and  every  part  thereof,  without  any  lawful  let,  suit, 
trouble,  molestation,  or  denial  of  the  said  John  Watson,  his  executors, 
&c.,  or  any  person  or  persons  claiming  under  him :  and  the  said  John 
Watson  doth  hereby  covenant  with  the  said  Henry  Watson,  that  he  the 
said  John  Watson  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  whilst  the  said  sum  of  600/.  and  interest,  or  any  part  thereof 
respectively,  shall  remain  due  and  owing  to  the  said  Ann  Sabin  and  R 
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H.  Lamb  as  aforesaid,  at  his  own  costs  and  charges,  well  and  sufficiently 
insure  and  keep  insured  the  said  hereby  bargained  goods  and  premises, 
from  loss  or  damage  by  fire,  in  the  full  sum  of  600/.  at  the  least,  in 
some  reputable  public  office  or  offices  for  insurance  against  fire  in  London 
or  Westminster,  and,  in  case  the  said  hereby  bargained  goods  and 
preniises,  or  any  part  thereof,  shall  happen  to  be  destroyed  or  damaged 
by  fire  whilst  the  said  principal  sum  of  6002.  and  interest,  or  any  part 
thereof  respectively,  shall  remain  due  and  owing  to  the  said  Ann  Sabin 
and  R.  H.  Lamb  as  aforesaid,  then  and  in  such  case  all  moneys  which 
•ftj.m  ®^*'^  ^®  recoverable  by  virtue  of  such  insurance  *shall  be  forth- 
^  with  laid  out,  under  the  direction  and  with  the  approbation  of  the 
said  Henry  Watson,  in  re-purchasing  such  other  goods,  furniture,  and 
effects,  in  the  place  and  stead  of  such  of  the  said  hereby  bargained 
goods  and  premises  which  shall  be  so  destroyed  or  damaged  by  fire  as 
aforesaid,  or  in  repairing  the  same:  provided  also,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  John  Watson  and  Henry 
Watson,  that,  if  default  shall  be  made  in  payment  of  the  said  sum  of 
600/.  and  interest,  as  aforesaid,  at  the  time  hereinbefore  appointed  for 
payment  thereof,  then  and  in  such  case,  and  at  any  time  or  times  there- 
after, it  shall  be  lawful  for  the  said  Henry  Watson,  his  executors,  Ac, 
to  sell  and  absolutely  dispose  of  all  and  singular  the  said  hereby 
bargained  goods  and  premises,  or  any  part  thereof,  either  by  private 
sale  or  public  auction,  for  such  price  or  prices  as  the  said  Henry  Watson 
shall  think  proper  or  expedient,  and  shall  and  may,  by  and  out  of  the 
moneys  to  arise  therefrom,  retain  to  and  reimburse  himself  and  them- 
selves all  such  costs,  charges,  and  expenses  as  he  or  they  shall  incur  or 
be  put  into  in  or  about  such  sale  or  sales,  and,  in  the  next  place,  pay 
unto  them  the  said  Ann  Sabin  and  R.  H.  Lamb  the  said  principal  sum 
of  600/.,  and  interest,  or  so  much  thereof  as  shall  for  the  time  being  be 
then  due  and  owing,  and  shall  pay  over  the  ultimate  surplus,  if  any,  of 
the  money  to  arise  by  such  sale  or  sales  as  aforesaid,  unto  the  said  John 
Watson,  his  executors,  &c.,  for  his  and  their  own  use  and  benefit.  In 
witness,"  &c. 

This  indenture,  which  was  stamped  with  a  1/.  15«.  stamp  only,  being 
offered  in  evidence  on  the  part  of  the  plaintiff*,  it  was  objected,  for  the 
defendant,  that,  inasmuch  as  it  operated  as  a  security  for  an  uncertain 
'and  unlimited  sum,  it  should  have  had  a  25/.  stamp.  It  was  further 
•ftAii  ^y^^^®^?  ^^*^*5  ^  *^®  goods  had  always  remained  •in  the  posses- 
J  sion  of  the  assignor,  John  Watson,  the  action  should  have  been 
trover,  and  not  trespass. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff*,  for  the 
value  of  the  goods,  reserving  to  the  defendant  leave  to  move  to  enter 
a  nonsuit,  if  the  court  should  think  either  of  the  above  objections  well 
founded. 

WhiUhurst  now  moved  accordingly.     The  indenture  of  the  26th  of 
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^ebraary,  1846,  besides  operating  as  an  indemnity  to  the  plaintiff  for 
any  loss  sustained  by  him  in  consequence  of  his  having  become  surety 
to  Mrs.  Sabin  and  Lamb,  gave  the  latter  a  right  in  equity  to  insist  upon 
Ihe  money  being  handed  over  to  them :  in  effect,  it  operates  as  a  further 
atssurance  to  them.  [V.  Williams,  J.  Mrs.  Sabin  and  Lamb  are  no 
parties  to  that  deed :  they  have  no  equity  upon  it :  Garrard  v.  Lord 
Lauderdale^  2  Russ.  &  Mylne,  451.]  The  general  stamp  act,  55  G.  3, 
c.  184,  sched.  part  I.  tit.  Mortgage^  imposes  certain  ad  valorem  duties 
upon  mortgages,  ''where  the  same  respectively  shall  be  made  as  a 
security  for  the  payment  of  any  definite  and  certain  sum  of  money 
advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or  forborne 
to  be  paid,  being  payable:"  it  tlfen  proceeds — ''and,  where  the  same 
respectively  shall  be  made  as  a  security  for  the  repayment  of  money  to 
be  thereafter  lent,  advanced,  or  paid,  or  which  may  become  due  upon  an 
account  current,  together  with  any  sum  already  advanced  or  due,  or 
without,  as  the  case  may  be, — other  than  and  except  any  sum  or  sums 
of  money  to  be  advanced  for  the  insurance  of  any  property  comprised  in 
such  mortgage  or  security  against  damage  by  fire,  or  to  be  advanced  for 
the  insurance  of  any  life  or  lives,  pursuant  to  any  agreement  in  any 
deed  whereby  any  annuity  shall  be  granted  or  secured  for  such  life  or 
lives, — ^if  the  total  amount  of  the  money  secured,  or  •to  be  v^qao 
ultimately  recoverable  thereupon,  shall  be  uncertain  and  without 
any  limits  252.'*  It  further  proceeds :  "  But,  if  the  total  amount  of 
money  secured,  or  to  be  ultimately  recoverable  thereupon,  shall  be 
limited  not  to  exceed  a  given  sum, — the  same  duty  as  on  a  mortgage  or 
wadset  for  such  limited  sum."  Here,  the  deed  is  given  to  secure  a  sum 
that  is  uncertain  and  without  any  limit.  [Wilde,  C.  J.  It  is  only  the 
interest  that  is  uncertain.  The  principal  sum  is  not.]  In  estimating 
the  stamp-duty,  the  interest  is  taken  into  the  account,  where  the  instru- 
ment is  in  the  nature  of  a  guarantee.  [Wilde,  C.  J.  In  annuity  cases, 
the  principal  sum  alone  governs  the  stamp.  The  deed  of  assignment 
here  is  merely  ancillary  to  the  bond.  All  that  could  ever  become  due 
would  be  the  amount  of  principal  and  interest  remaining  unsatisfied  on 
the  bond.]  In  Hahe  v.  FeterSy  2  B.  &  Ad.  807,  it  was  held  that  the 
limit  must  be  one  expressed  on  the  face  of  the  deed ;  and  therefore  that 
a  mortgage  for  1500Z.,  with  covenants  for  payment  of  the  yearly  premium 
and  other  costs  and  charges  of  an  insurance  of  1000/.  upon  a  particulajr 
life,  for  seven  yeai«,  required  a  25/.  stamp.  Parke,  J.,  there  says: 
^'  As  no  limit  can  be  assigned  to  the  sum  secured  in  this  case,  without 
looking  further  than  the  deed  itself,  the  security  must  be  considered  as 
falling  within  the  clause  which  imposes  the  larger  duty,  "(a)  Here,  the 
deed  is  a  security  for  whatever  the  plaintiff  may  be  called  upon  to  pay 

(a)  In  Doe  d.  Scrutan  y.  Snaithi  1  M.  &  Scott,  230,  it  was  held  that  a  mortgage  deed  given 
to  secure  30001.,  and  interest,  together  with  all  expenses  incurred  in  the  execution  of  the 
Mowers  of  sale.  Sec,  contained  in  the  deed,  aitd  interest  thereon,  did  not  require  a  25Z.  stamp. 
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to  Mrs.  Sabin  and  to  Lamb :  it  may  be  nothing,  or  it  may  be  1000?.,  or 
more.  In  Dickson  v.  Ca8s,{a)  a  bond  was  given  for  2000/.,  the  condition 
•8431  ^^  which,  after  reciting  *that  A.  and  B.  had  opened  an  account 
with  D.,  £.,  F.,  and  G.,  as  bankers,  and  that  the  bankers  had 
agreed  to  discount  bills,  and  pay  in  advance  for  A.  and  B.  any  sum  of 
money  not  exceeding  1000/.  in  the  whole,  was,  that  A.,  B.,  and  C. 
should  satisfy  and  pay  the  bankers  all  such  sums  as  they  should  advance 
on  account  of  the  accepting  or  paying  any  bills,  &c.,  together  with  such 
lawful  charges  and  allowances  for  advancing  and  paying  such  bills  as 
are  usually  charged  by  bankers  in  such  cases,  and  interest :  and  it  was 
held,  that  this,  being  a  bond  to  secure  not  only  1000/.,  but  a  further 
sum  for  the  bankers'  charges  for  commission,  &c.,  the  stamp  of  5/. 
required  by  the  schedule,  part  I.  tit.  Bondj  "  given  to  secure  a  sum 
exceeding  500/.,  but  not  exceeding  1000/."  was  not  sufficient.  Littlb- 
DALE,  J.,  there  said:  ''The  charges  incident  to  the  sums  advanced, 
carry  the  undertaking  on  the  part  of  the  surety  to  an  indefinite  amount" 
And  Parke,  J.,  added :  ''  I  yield  with  great  reluctance  to  the  objection 
taken  to  the  stamp,  but  I  think  it  well  founded,  because  the  charges 
(exclusive  of  interest)  would  be  a  sum  exceeding  the  1000/. :  the  stamp, 
therefore,  is  not  sufficient.*'  [Wilde,  C.  J.  The  sole  object  of  the 
deed,  is,  the  indemnity  of  Henry  Watson,  the  plaintiflf,  in  respect  of  his 
liability  to  pay  the  principal  and  interest  in  the  recited  bond.]  That 
is  so;  but  the  amount  of  his  liability  is  contingent  and  uncertain. 
[Wilde,  G.  J.  Suppose  the  pover  of  sale  contained  in  this  deed  were 
exercised,  what  is  the  amount  that  the  plantiff  would  be  entitled  to  apply 
in  discharge  of  his  liability  to  Mrs.  Sabin  and  Lamb?  600/.  and  interest, 
provided  he  is  called  upon  to  pay  so  much.  I  can  see  no  event  in  which 
he  could  possibly  be  called  upon  to  pay  more  than  600/.  and  interest.] 

The  form  of  action  was  misconceived.     The  goods  had  never  been  in 

the   plaintiff's   possession.     The   action,   therefore,   should   have   been 

♦8441  *'"^^®^'  ^^^  °^*'  *trespas8.     [Crbsswell,  J.     The  goods  were 

the  plaintiff's  goods,  and  the  defendant  seized  them.     Trespass 

was  the  proper  form  of  action.     The  possession  follows  the  property.] 

Per  curiam^ — The  deed  in  question  was  properly  stamped,  and  tres- 
pass was  the  proper  form  of  action.     There  will,  therefore,  be  no  rule. 

Rule  refused. 

(a)  1  B.  &  Ad.  343 ;  and  see  WUlicnu  v.  Rawlinaon,  10  J.  B.  Moon,  362. 


FIELD  V.  SAWYER.     May  6. 

The  court,  after  notice  of  trial  given  and  countermanded,  allowed  the  defendant, --the  trial  not 
being  delayed  thereby, — to  add,  upon  terms,  a  plea  that  the  plaintiO*  was  not  a  sworn  broker 
of  the  city  of  London,  in  an  action  for  work  and  labour,  and  money  paid,  by  the  plaintifl*,  as 
a  broker,  upon  the  purchase  and  sale  of  railway  shares. 

This  was  an  action  of  assumpsit.     The  declaration,  which  was  deli- 
vered  on  the  8th  of  January,  contained  the  common  indebita^tus  coonta 
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for  money  lent,  money  paid,  work  and  labour,  and  money  due  upon  an 
account  stated.  The  particulars  of  demand  claimed  various  sums, 
as  having  been  paid  by  the  plaintiff,  as  a  broker,  for  the  defendant,  upon 
purchases  and  sales  of  railway  shares. 

The  defendant,  on  the  29th  of  January,  pleaded,— first,  non 
assumpsit, — ^secondly,  a  set-off, — thirdly,  that  the  transactions  were 
illegal  under  the  stock-jobbing  act,  7  G.  2,  c.  8. 

On  the  4th  of  February,  the  plaintiff  replied,  joining  issue  upon  the 
first  plea,  and  traversing  the  set-off  alleged  in  the  second  plea ;  and  he 
demurred  to  the  last  plea. 

The  defendant  joined  in  demurrer  on  the  9th ;  and,  on  the  7th  of 
April,  the  issue  was  delivered,  with  a  notice  of  trial  for  the  second  sitting 
in  this  term  (May  5th),  and  the  demurrer  was  set  down  for  argument. 

'*'The  defendant  afterwards  took  out  a  summons,  at  chambers,  r*QA^ 
U  imend  his  third  plea,  and  to  add  a  plea  that  the  plaintiff  was 
not  a  broker  duly  licensed  under  the  9  Anne,  c.  16.  This  summons  was 
heard  before  Coltman,  J.,  on  the  20th,  when  the  learned  judge  allowed 
the  amendment  of  the  third  plea,  but  declined  to  allow  the  defendant  to 
add  a  plea.  The  plaintiff  countermanded  the  notice  of  trial.  On  the 
28th  of  April, 

Snow  for  the  defendant,  moved  for  a  rule  nisi  to  add  a  plea  in  the 
terms  proposed  by  the  summons.  The  affidavit  upon  which  he  moved, 
stated  the  above  facts,  but  did  not  state  when  the  defendant  first  became 
aware  of  the  fact  that  the  plaintiff  was  not  a  sworn  broker.  He  referred 
to  Buber  v.  Steiner,  4  M.  &  Scott,  828,  2  Dowl.  P.  C.  781,  where,  in  ati 
action  upon  a  foreign  promissory  note,  the  court,  after  issue  joined, 
allowed  a  defendant  to  put  in  a  plea,  showing  that,  by  the  foreign  law, 
the  plaintiff's  right  of  action  was  tolled  by  lapse  of  time ;  and  to  Smith 
V.  Dixon^  4  Dowl,  P.  C.  671,  where  the  court  of  King's  Bench  allowed 
a  plea  of,  ''  no  contract  in  writing,"  to  be  added,  it  being  doubtful 
whether  the  defence  could  be  sustained  under  non  assumpsit.  [Coltmax, 
J.  An  application  of  this  sort  is  not  by  any  means  to  be  entertained 
as  a  matter  of  course.  The  defendant  knew,  as  soon  as  the  declaration 
and  particulars  of  demand  were  delivered,  that  the  plaintiff  was  suing  in 
respect  of  work  done  by  him  as  a  broker :  and  he  was  bound  to  know 
that  a  man  cannot  lawfully  act  as  a  broker  in  the  city  of  London  without 
first  being  sworn  and  entering  into  a  bond,  whieh  bond  is  deposited  in 
the  office  of  the  chamberlain :  and  it  is  not  until  the  eve  of  the  trial,  that 
the  defendant  bethinks  him  of  looking  for  the  bond.  When  the  parties 
were  before  me  at  chambers,  I  thought  this  was  not  a  case  in  which  the 
'''defendant  should  have  leave  to  add  a  plea  in  such  a  stage  of  the  r«o4^ 
cause.]  The  defendant  was  certainly  bound  to  know  that  the 
plaintiff  ought  to  have  been  sworn ;  but  he  was  not  bound  to  assume  that 
the  statute  had  not  been  complied  with. 

A  rule  nisi  having  been  granted, 
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Hugh  Hill  now  showed  cause.  The  question  is  whether  the  plea  pro- 
posed  to  be  added,  is  a  plea  to  the  merits,  or  whether  the  defendant  has 
not,  by  his  laches,  precluded  himself  from  asking  the  indulgence  of  the 
court.  The  aflSdavit  upon  which  the  rule  was  obtained  does  net  state 
when  the  defendant  first  became  aware  that  the  plaintiff*  was  not  a  duly 
sworn  broker.  Besides,  a  judge  at  chambers  having  exercised  a  discre- 
tion upon  the  matter,  and  this  not  being  an  appeal  from  his  decision,  the 
court  will  not  interfere.(a) 

Snow^  in  support  of  his  rule.  It  sufficiently  appears  from  the  affidavit 
upon  which  the  motion  was  founded,  that  the  plaintiffs  failure  to  comply 
with  the  provisions  of  the  statute,  was  not  discovered  by  the  defendant 
until  after  he  had  pleaded.  The  application,  therefore,  is  made  in  time. 
And  the  cases  referred  to  on  moving  for  the  rule,  show  that  this  is  a 
proper  case  for  the  exercise  of  the  court's  discretion. 

Wilde,  G.  J.  The  defendant  by  this  rule  seeks  to  put  upon  the 
record  a  plea  which  he  would  have  been  entitled  to  plead,  as  a  matter 
of  course,  if  he  had  asked  leave  originally.  Having  let  slip  that  oppor- 
tunity, he  now  comes  to  ask  it  as  a  matter  of  indulgence,  under  circam- 
♦«4.7i  ®^*^®^^  which  in  my  opinion  entitle  him  to  it  *according  to  the 
'■  practice  of  the  court.  I  cannot  perceive  that  there  is  anything 
unjust  in  the  proposed  defence.  The  plea  is  founded  upon  an  act  of 
parliament  passed  for  the  security  of  the  public,  imposing  regulations 
in  respect  of  matters  that  require  to  be  guarded  with  more  than^  ordinary 
watchfulness.  If  then,  there  be  nothing  unjust  or  inequitable  in  the 
nature  of  the  defence  proposed  to  be  added,  is  there  anything  in  the 
circumstances  under  whicli  the  defendant  presents  himself  to  the  court, 
to  disentitle  him  to  the  indulgence  he  asks?  It  is  true  he  coihes  at  a 
late  stage  of  the  cause :  but  the  term  late  is  relative ;  and,  the  plaintiff 
having  (no  doubt,  properly)  countermanded  his  notice  of  trial,  he  will 
be  able,  this  plea  being  added,  to  go  to  trial  quite  as  soon  as  he  could 
have  done  if  the  application  had  not  been  made.  It  seems  to  me,  there^ 
fore,  that  this  rule  ought  to  be  made  absolute,  upon  payment  by  the 
defendant  of  the  costs  of  the  amendment  of  the  third  plea,  and  of  this 
application,  pleading  within  a  week,  and  taking  such  notice  of  trial  for 
the  sittings  after  term  as  the  plaintiff  can  give. 

The  rest  of  the  court  concurring.  Rule  absolute  accordingly. 

(a)  See  The  King  v.  The  Archbishop  of  York,  1  Ad.  &  E.  394 ;  Sherif  v.  Lady  Greslty,  4 
Ad.  &  E.  339 ;  cited  ante  p.  414. 
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To  entitle  a  defendant  to  a  auggestion  to  deprive  the  platntiflT  of  ootta,  under  the  county  court 
act,  9  &  10  Vict.  c.  95,  a.  129,  all  the  exceptions  mentioned  in  a.  128,  muat  be  negatived. 

This  was  an  action  of  assumpsit  upon  two  bills  of  exchange,  the  one 
for  14/.,  the  other  for  11/.    The  defendant  suffered  judgment  by  defiiult 
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as  to  the  last-mentioned  bill,  and,  as  to  the  former,  pleaded, — first,  a 
denial  of  the  defendant's  indorsement, — ^secondly,  a  denial  of  present- 
ment,— thirdly,  a  denial  of  notice  of  dishonour, — ^fourthly,  that  the  bill 
was  indorsed  by  the  defendant  in  blank,  and  delivered  to  one  Smith,  and 
paid  by  the  defendant,  and  that  Smith  afterwards,  without  the  defend- 
ant's consent,  delivered  the  bill  to  the  plaintiff,  with  the  defendant's 
indorsement  thereon,  the  bill  being  then  overdue*  Issue  having  been 
joined  on  these  pleas,  the  plaintiff  gave  notice  of  trial  for  the  last  assizes 
at  Kingston,  with  a  notice  to  assess  the  damages  upon  the  judgment  by 
default. 

At  the  trial,  a  verdict  was  found  for  the  defendant  upon  the  issue 
joined  on  the  fourth  plea,  but  there  was  no  assessment  of  damages  on 
the  judgment  by  default.  There  was  no  certificate  that  the  action  was 
fit  to  be  brought  in  the  superior  court.  The  plaintiff  having  received 
the  postedy  and  given  notice  of  taxation, 

Talfourdy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  on  the 
part  of  the  defendant,  calling  upon  the  plaintiff  to  show  cause  why  ho 
should  not  bring  in  the  posteoy  in  order  that  a  suggestion  might  be 
entered  on  the  record,  to  deprive  the  plaintiff  of  costs,  under  the  129th 
section  of  the  9  &  10  Vict.  c.  95.  The  affidavit  upon  which  the  motion 
was  founded,  stated,  ''that  the  action  was  commenced  on  the  24th  of 
January  *last ;  that  the  plaintiff  and  defendant  were  then  dwelling  ri^oAq 
within  twenty  miles  of  each  other,  to  wit,  within  five  miles, — the 
residence  of  the  plaintiff,  as  described  by  his  attorney  in  a  notice  served 
in  this  action,  being.  No.  16  Camden  Cottages,  Camden  Town,  in  the 
county  of  Middlesex,  and  that  of  the  defendant  being  No.  14  Bridge 
street,  Lambeth,  in  the  county  of  Surrey,  where  the  defendant  was 
described  in  the  writ  of  summons,  as  residing ;  and  that  the  cause  or 
causes  of  action,  real  and  supposed,  arose  within  the  jurisdiction  of  the 
court  holden  under  the  9  &;  10  Vict.  c.  95,  within  which  the  defendant 
was  dwelling." 

lauh  now  showed  cause.  The  128th  section  of  the  9  &  10  Vict.  c. 
95,  enacts  "  that  all  actions  and  proceedings  which,  before  the  passing 
of  that  act,  might  have  been  brought  in  any  of  her  majesty's  superior 
coxafts  of  record,  where  the  plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,  or  where  the  cause  of  action  did  not  arise  wholly  or  in 
some  material  point  within  the  jurisdiction  of  the  court  within  which  the 
defendant  dwells  or  carries  on  his  business  at  the  time  of  the  action 
brought,  or  where  any  officer  of  the  county  court  ehall  he  a  party ^  except 
in  respect  to  any  claim  to  any  goods  and  chattels  taken  in  execution  of 
the  process  of  the  court,  or  the  proceeds  or  value  thereof,  may  be 
brought  and  determined  in  any  such  superior  court,  at  the  election  of 
the  party  suing  or  proceeding,  as  if  this  act  had  not  been  passed."  And 
the  129th  section  enacts,  ''  that  if  any  action  shall  be  commenced,  aftcsr 
the  passing  of  this  act,  in  any  of  her  majesty's  superior  courts  of  record, 
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for  any  caussj  other  than  those  lastly  hereinbefore  specified^  for  which  ft 
plaint  might  have  been  entered  in  any  court  holden  under  this  act,  and 
a  verdict  shall  be  entered  for  the  plaintiff  for  a  less  sum  than  20/.,  if 
*8501  ^^^  ^^^^  action  is  founded  on  contract,  or  less  than  5/.,  if  it  *be 
"^  founded  on  tort,  the  said  plaintiff  shall  have  judgment  to  recover 
9uch  sum  only,  and  no  costs ;  and,  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between  attorney 
and  client,  unless,  in  either  case,  the  judge  who  shall  try  the  cause,  shall 
certify  on  the  back  of  the  record  that  the  action  was  fit  to  be  brought 
in  such  superior  court."  To  entitle  the  defendant  to  avail  himself  of 
the  129th  section,  it  was  incumbent  on  him  to  negative  all  the  excep- 
tions in  the  128th  section.  This,'  the  affidavit  in  the  present  case  has 
not  sufficiently  done.  For  anything  that  appears  to  the  contrary,  one 
or  both  of  the  parties  may  be  officially  connected  with  the  county  court. 

Talfourdj  Serjt.,  in  support  of  his  rule.  The  case  appearing  to  be 
within  the  clause  giving  juri8diction,(a)  it  lies  upon  the  other  side  to 
show  that  it  falls  within  some  exception.  [Y.  Williams,  J.  The  128th 
section  gives  the  plaintiff  the  option  of  proceeding  in  the  superior  court, 
where,  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some  material  point 
•8 'ill  ^^^^^^  *^®  jurisdiction  of  the  court  within  which  the  ^defendant 
dwells  or  carries  on  his  business  at  the  time  of  the  action  brought, 
or  where  any  officer  of  the  county  court  shall  be  a  party.  You  must,  to 
entitle  you  to  a  suggestion,  show  that  the  plaintiff  has  improperly  brought 
his  action  in  the  superior  court.]  That  which  is  matter  of  proviso  or 
exception  should  come  from  the  other  side.  We  could  not  very  well 
negative  the  plaintiff's  being  an  officer  of  the  county  court.  That  is  a 
fact  that  lies  within  his  knowledge  only.  [Wilde,  C.  J.  Your  affidavit 
does  not  even  negative  the  defendant's  being  an  officer  of  the  county 
court ;  and  that  he  must  know.]  The  affidavit  at  least  shows  a  primd 
facie  case. 

Wilde,  C.  J.  The  affidavit  upon  which  this  rule  was  obtained,  does 
not  show  affirmatively,  as  it  ought  to  do,  that  the  plaintiff  was  not  a 
person  entitled  to  sue  for  this  demand  in  the  superior  court.  It  is  no 
part  of  our  duty  to  neutralise  the  jurisdiction  which  the  legislature 'has 
thought  fit  to  give  to  these  inferior  courts ;  but  we  are  bound  to  see  that 
parties  who  seek  to  avail  themselves  of  the  129th  section,  make  out  a 

(a)  Section  58,  which  enacts,  *'  that  all  pleas  of  personal  actions,  where  the  debt  or  damage 
claimed,  is  not  more  than  202.,  whether  on  balance  of  account  or  otherwise,  may  be  holden  in 
the  county  court,  without  writ ;  and  all  such  actions  brought  in  the  said  court,  shall  be  heard 
and  determined  in  a  summary  way,  in  a  court  constituted  under  this  act,  and  according  to  the 
provisions  of  this  act :  provided  always  that  the  court  shall  not  have  cognisance  of  any  action, 
of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll, 
fair,  market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity  of  any  devise,  bequest. 
Or  limitation  under  any  will  or  settlement,  may  be  disputed,  or  for  any  malicious  prosecution, 
Dr  for  any  libel  or  slander,  or  ibr  criminal  conversation,  or  for  seduction,  or  breach  of  promisi 
of  marriage." 
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clear  affirmative  case.  It  is  not  enough  to  allege  merely  that  the  cause 
of  action  arose,  and  that  the  parties  are  resident  within  the  jurisdiction 
of  the  county  court :  the  affidavit  must  go  on  and  exclude  all  the  excep- 
tions in  the  128th  section  ;  and  the  suggestion  must  do  the  same,  other- 
wise it  would  be  error  on  the  record. 

CoLTMAN,  J.  To  entitle  a  defendant  to  avail  himself  of  the  129th 
section  of  the  act,  he  is  bound  to  negative  all  the  exceptions  contained  in 
the  128th  section. 

Cresswell,  J.  The  defendant  clearly  must  show  the  special  circum- 
stances that  are  to  deprive  the  plaintiff  of  the  benefit  of  the  statute  of 
Gloucester. 

*y.  Williams,  J.    The  defendant  has  not  shown  enough  to  r*Qex\ 
entitle  him  to  call  upon  us  to  deprive  the  plaintiff  of  costs :  he  ^ 
ought  to  have  negatived  all  the  exceptions  in  s.  128. 

Rule  discharged,  with  costs. 


RIZZI  V.  FOLLETTI,  May  12. 

Wbere,  in  pnnaaDce  of  a  peremptory  andertaking,  tbe  record  ii  oarried  In,  and  the  cause  if 
entered  for  trial*  bot  ie  made  a  remanet,  the  plaintifT  is  entitled  to  discharge  a  rale  absolute 
for  jadgment  as  in  ease  of  a  nonsuit,  and  to  enlarge  the  peremptory  undertaking. 

On  the  19th  of  November  last,  the  defendant  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  which  was  on  the  24th  discharged, 
upon  the  plaintiff's  peremptorily  undertaking  **  to  proceed  to  the  trial 
of  this  cause"  at  the  adjourned  sitting  in  London  after  that  term.  The 
record  was  duly  carried  in,  and  the  cause  entered  for  trial,  on  the  2d  of 
December, — which  was  five  days  before  the  last  day  for  entering  causes 
for  trial ;  but,  in  consequence  of  the  pressure  of  business,  no  new  causes 
(except  undefended  causes)  were  tried  at  that  sitting,  it  was  necessarily 
made  a  remanet. 

On  the  seventh  day  of  Hillary  term  last,  the  defendant  obtained  a  rule 
absolute  for  judgment  as  in  case  of  a  nonsuit ;  and,  on  the  ninth  day, 

Bramwellj  for  the  plaintiff,  obtained  a  rule  nisi  to  discharge  the 
last  mentioned  rule,  and  to  enlarge  the  peremptory  undertaking  ;  against 
which, 

Chamocky  in  the  same  term,  showed  cause.  The  defendant  was  per- 
fectly regular  in  moving  for  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit, — the  plaintiff  having  failed  to  bring  on  the  cause  to  be  tried, 
in  ^pursuance  of  his  undertaking,  and  having  omitted  to  apply  to  r«kg^ 
the  court  within  the  first  four  days  of  the  present  term  to  enlarge  '■ 
the  undertaking.  By  entering  into  that  undertaking,  the  plaintiff  binds 
himself  to  try  the  cause  absolutely  and  at  all  events :  Ward  v.  Tumefy 
5  Dowl.  P.  C.  22.  Coleridge,  J.,  in  that  case,  says  :  '*  Here,  the  plain- 
tiff had  failed  to  take  the  cause  down  for  trial,  and  been  in  default,  and 
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the  defendant  consequently  had  a  right  to  his  remedy  under  the  statute(a), 
and  had  a  rule  nisi  accordingly.  That  rule  was  discharged,  not  because 
it  was  improperly  obtained,  but  on  condition  of  the  plaintiff's  under- 
taking to  try  the  action  at  the  next  assizes.  Then  comes  the  question, 
whether  there  was  any  default  on  the  part  of  the  plaintiff  at  the  next 
assizes.  In  one  sense  there  was  none,  as  there  was  no  moral  fault,  and 
no  neglect  on  his  part ;  but,  in  the  sense  of  a  condition,  it  was  a  per- 
emptory undertaking  to  be  responsible,  though  he  had  no  control  over 
the  circumstances  which  prevented  the  trial.  The  plaintiff  should  have 
applied  in  Michaelmas  term,  to  enlarge  his  peremptory  undertaking ; 
^'and,  if  that  had  been  done,  no  doubt  the  court  would  have 
J  looked  into  all  the  facts  of  the  case."  So  in  Peirie  v.  Cullen^ 
7  M.  &  G.  1020,  8  Scott,  N.  R.  705,  2  D.  &  L.  604,  it  was  held  by 
CoLTMAN  and  Maule,  JJ.,  {dvbitante  Tindal.  C.  J.),  that  a  peremptory 
undertaking  to  try  at  a  particular  sitting,  is  an  absolute  condition,  the 
breach  of  which  admits  of  no  excuse.  There,  the  plaintiffs  gave  a  per- 
emptory undertaking  to  try  at  the  sittings  after  Trinity  terra,  but,  in 
consequence  of  their  neglecting  to  enter  the  cause  until  the  evening  of 
the  last  day  allowed  for  that  purpose,  the  cause  was  made  a  remanet. 
On  the  first  day  of  Michaelmas  term,  the  defendant  obtained  a  rule 
absolute  for  judgment  as  in  case  of  a  nonsuit;  and  the  court  refused  to 
set  it  aside.  ^^  I  have  always  understood,^'  says  Maule  J.,  '*  notwith- 
standing the  words '  shall  neglect,'  which  occur  in  the  statute,  that  the 
meaning  of  a  peremptory  undertaking  is,  that  the  party  undertakes,  at 
all  events,  that  the  trial  shall  take  place, — not  that  he  shall  do  his  best 
to  bring  the  cause  to  trial.  That  this  is  so,  is  clear  from  two  circum- 
stances,— first,  that,  in  case  of  default,  the  rule  is  absolute  in  the 
first  instance ;  for,  if  the  undertaking  were,  as  is  suggested,  a  mere 
undertaking  to  use  reasonable  diligence  to  obtain  a  trial,  whether  it  had 
been  performed  or  not,  would  depend  in  each  case  upon  the  particular 
facts,  and  then  the  rule  would  be  a  rule  nisi  only.  The  other  reason  is 
this,  that  sometimes  a  party  willing  to  give  a  peremptory  undertaking, 
says  he  cannot  undertake  to  try  at  the  next  sittings  or  assizes,  by  reason 
of  circumstances  which  justify  a  longer  postponement :  that  assumes 
that  the  plaintiff  might  be  guilty  of  a  breach  of  the  condition,  without 

(a)  14  Geo.  2,  o.  17, 1. 1.  The  ftatnte,  reciting  that  '<  many  great  inoonvenieQces  have  arisen 
to  the  snbjecta  of  thii  kingdom  by  means  of  delaying  the  trials  of  caofei  between  party  and 
party  after  issue  joined/'  enacts, ''  that,  where  any  issue  is  or  shall  be  joined  in  any  action  or 
suit  at  law  in  any  of  His  Majesty's  courts  of  record  at  Westminster,  Ac,  and  the  plainUff  or 
plaintiffs  in  any  such  action  or  suit  hath  or  have  neglectedf  or  shall  neglect,  to  bring  eueh  iseve 
on  to  be  tried  ciecording  to  the  eonree  and  practi'  e  oj  the  eaid  courts  retpectivelg,  it  shall  and  may 
bo  lawful  for  the  judge  or  judges  of  the  said  courts  respectircly,  at  any  timo  after  such  negleetf 
upon  motion  made  in  open  court  (due  notice  having  been  given  thereof,)  to  give  the  like  judg- 
ment  for  the  defendant  or  defendants  in  every  such  action  or  suit,  as  in  cases  of  nonsuit, 
unless  the  said  judge  or  judges  shall,  upon  just  cause  and  reasonable  terms,  allow  any  fbrthei 
time  or  times  for  the  trial  of  such  issue ;  and,  if  the  plaintiff  or  plaintiffs  shall  negUm  to  try 
such  issue  within  the  time  or  times  so  aUowed,  then,  and  in  every  eueh  case,  the  said  judge  or 

Iges  shall  proceed  to  give  snob  judgment  as  aforesaid." 


5  Manning,  Granger,  &  Scott.  854 

any  actual  default.  In  truth,  the  undertaking  to  try  within  a  particular 
time  18  like  a  warranty  to  sail  on  or  before  a  given  day,  for  a  breach  of 
which  adverse  winds  form  no.^excuse."  Reliance  will  probably  r*oc« 
be  placed,  on  the  other  side,  upon  the  case  of  Lumley  v.  Dubourg, 
14  M.  &  W.  295,  8  D.  &  L.  80,  where  the  court  of  Exchequer  seem  to 
have  adopted  a  different  view  of  the  undertaking  from  that  entertained 
by  this  court ;  and  also  upon  Rogers  v.  Vandercombe^  1  B.  G.  R.  183, 
where  Wiohtman,  J.,  though  )>rofes8ing  to  follow  the  course  pursued  in 
Lumley  v.  Dvhaurg^  made  the  plaintiff  pay  the  costs ;  and  there,  it  may 
be  observed,  the  discussion  took  place  on  the/r«^  day  of  term.  [Maule, 
J.  In  Lumley  v.  Dubourgy  the  judges  refer  to  the  language  of  the  sta- 
tute, but  not  to  that  of  the  rule.] 

Bramwelly  in  support  of  bin  rule.  In  Petrie  v.  OuUen  more  reliance 
seems  to  have  been  placed  by  a  portion  of  the  court  upon  the  language 
of  the  rule,  than  upon  that  of  the  statute.  If  the  form  of  the  rule  .is 
not  consistent  with  the  statute,  no  length  of  user  will  sanctify  it. 
[Cbesswell,  J.  May  not  an  absolute  undertaking  to  try  be  one  of  the 
^'  reasonable  terms"  upon  which  the  court  is  authorised  to  allow  further 
time  for  trial  ?]  No  time  is  in  effect  given,  if  the  plaintiff  stands  pledged 
to  try  at  a  sitting  at  which  the  cause  cannot,  by  any  possibility,  be  tried. 
Lumley  v.  Dubourg^  it  is  submitted,'  lays  down  the  only  sound  rule. 
There,  the  plaintiff,  having  given  a  peremptory  undertaking  to  try  at  the 
London  sittings  after  Easter  term,  gave  notice  of  trial  accordingly,  and 
entered  the  cause,  which  had  been  made  a  special  jury  cause,  on  the  last 
day  for  entering  causes  for  trial  at  those  sittings ;  and  the  cause  stood 
No.  20  in  the  list ;  but,  there  being  only  two  days  for  the  sittings,  it  was 
made  a  remanet  to  the  sittings  after  Trinity  term :  and  it  was  held,  that, 
under  these  circumstances,  the  plaintiff  was  not  in  default,  so  as  to 
^entitle  the  defendant  to  judgment  as  in  case  of  a  nonsuit  for  not  p^^o^/^ 
proceeding  to  trial  pursuant  to  his  undertaking.  Pollock,  G.  B.,  ^ 
there  says :  '^  Where  a  plaintiff  gives  a  peremptory  undertaking,  he 
thereby  undertakes  to  proceed  to  the  trial  of  the  cause  according  to  the 
practice  of  the  court.  How,  then,  can  it  be  said  that  he  neglects  to  do 
so,  when  he  is  ready  to  try,  but,  from  the  illness,  or  by  the  act,  of  the 
judge,  the  cause  is  made  a  remanet  ?  It  may  have  been,  that,  if,  in  this 
case,  the  plaintiff  had  entered  the  cause  sooner,  it  would  have  been  tried ; 
but  a  party  having  a  particular  time  to  enter  a  cause,  he  is  entitled  "to 
the  whole  time  which  the  course  and  practice  of  the  court  allows  for  that 
purpose ;  and  it  cannot  be  negligence  in  a  suitor,  if  he  neglects  to  enter 
it  sooner  than  the  practice  requires."  Alderson,  B.,  asks  "  How  can  a 
plaintiff  be  said  to  neglect  to  try  an  issue,  when  its  not  being  tried  was 
the  act  of  the  judge,  over  which  he  had  no  control  ?"  "  It  is  argued, 
however,"  the  learned  baron  proceeds,  "  that  a  peremptory  undertaking 
is  an  undertaking  to  try  at  all  events:  but  that  is  not  so;  for,  the  rule 
discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  the  plaintiff's 
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giving  a  peremptory  undertaking,  is  properly  the  act  of  the  court,  which 
gives  the  plaintiff  additional  time  to  try  the  cause.  In  the  first  part  of 
the  section,  the  same  word  neglect  is  used  :  but  it  is  the  established 
practice,  that,  where  a  plaintiff  has  made  no  default,  but  takes  his  cause 
down  for  trial,  and  it  is  made  a  remanet,  the  defendant  cannot  have  judg- 
ment as  in  case  of  a  nonsuit,  but  must,  if  he  is  anxious  to  have  the  cause 
tried,  take  it  down  by  proviso  ;(a)  the  reason  of  which  is,  that  there  has 
been  no  neglect  to  proceed  to  trial  according  to  the  course  and  practice 
of  the  court.  Then,  it  having  been  decided  not  to  be  a  neglect,  within 
*Q^7i  *^^  meaning  of  that  word  in  the  first  *branch  of  the  section,  what 
J  reason  is  there  for  putting  a  different  construction  on  the  latter 
part  of  the  section?  I  can  see  none."  And  in  Rogers  v.  Vandercambe, 
WiOHTMAN,  J.,  after  time  taken  for  deliberation,  held  that  the  court  has 
the  same  power  to  grant  further  time  for  the  trial  of  an  issue,  after  a 
non-compliance  with  a  peremptory  undertaking,  as  before*  There,  the 
plaintiff  being  under  terms  to  try  at  the  sittings  after  Hilary  term, 
applied  at  such  sittings  to  put  off  the  trial,  on  the  ground  of  the  absence 
of  a  material  witness,  when,  upon  inspection  of  the  record,  it  was 
found  that  it  had  been  irregularly  entered ;  and  the  cause  was  accord- 
ingly struck  out  of  the  paper.  On  the  first  day  of  the  ensuing  Easter 
term,  the  defendant  obtained  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit,  and,  on  the  day  following,  the  plaintiff  obtained  a  rule  nisi  to 
set  aside  the  last-mentioned  rule,  and  to  enlarge  the  peremptory  under- 
taking: and  the  court,  under  the  circumstances,  made  the  plaintiff's 
rule  absolute.  [Maule,  J.  All  that  was  decided  there,  was,  that,  under 
the  circumstances  of  that  case,  the  court  was  not  stripped  of  the  power 
to  afford  some  relief  It  was  not  necessary  to  embark  in  the  conflict  of 
authorities.]  According  to  the  fair  meaning  of  the  undertaking,  the 
time  for  going  to  trial  has  not  arrived.  [Maule,  J.  It  has  been  the 
invariable  practice  to  grant  a  rule  absolute,  upon  an  affidavit  such  as  the 
present.  I  have  always  considered  that  merely  entering  the  cause  for 
trial,  was  not  enough,  but  that  the  plaintiff  was  guilty  of  a  default,  if, 
from  any  cause,  the  trial  did  not  take  place.  Y.  Williams,  J«  The 
forms  of  the  rule  and  affidavit,  as  given  in  Tidd,(i)  are  remarkable.  The 
xule  is — ^'  Upon  reading  the  rule,  &c.,  and  upon  the  undertaking  of  the 

plaintiff  to  bring  on  the  issue  in  this  cause^  to  be  tried  at  the 

_    sittings,  it  is  ^ordered  that  the  said   rule  be  discharged  ;   and 

I   further  time  is  allowed  to  the  said  plaintiff  to  bring  on  the  issue 

to  be  tri^dy  pursuant  to  his  undertaking  ;  and  the  same  is  then  peremp^ 

torily  to  be  brought  on  to  be  tried,''    And  the  affidavit  is — "  That  this 

honourable  court  was  moved  in  last term,  for  judgment  as  in 

case  of  a  nonsuit ;  and,  upon  showing  cause,  the  plaintiff  peremptorily 
undertook  to  bring  on  the  said  cause  to  be  tried  at  the  sittings  after  the 

(a)  See  King  ▼.  Pippet,  1  T.  R.  492. 
(6)  Tidd'8  Formi,  8th  edit.  pp.  266,  267. 
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t 
said  term,  whereupon  the  annexed  rule  was  made :  and  this  deponent 
further  saith  that  the  plaintiff  hath  not  proceeded  to  the  trial  of  the  said 
iasuej  in  pursuance  of  his  said  undertaking."]  The  obvious  meaning  is, 
that  he  has  failed  to  do  his  best  to  go  to  trial,  according  to  the  practice 
of  the  court,— otherwise  the  party  has  not  had  further  time  to  try  the 
cause.  [Maule,  J.  The  court  is  to  allow  further  time  for  the  trial, 
"upon  just  cause  and  reasonable  terms."  We  might,  if  we  thought  fit, 
grant  it  upon  condition  of  his  paying  a  sum  of  money.]  It  would  clearly 
be  no  compliance  with  the  act  to  impose  upon  the  party  a  condition  the 
performance  of  which  was  impossible. 

Wilde,  C.  J.  There  being  some  apparent  conflict  between  the  case 
in  this  court  and  those  in  the  court  of  Exchequer  and  in  the  bail  court, 
'we  will  take  an  opportunity  to  consult  the  other  judges. 

Our,  (xdv.  vult 
Cresswell,  J.,  now  delivered  the  opinion  of  the  court : 
In  this  case,  a  rule  for  judgment  as  in  case  of  a  nonsuit  was  dis- 
charged upon  a  peremptory  undertaking.  It  appears  that  the  plaintiff 
duly  entered  the  cause  for  trial,  and  did  all  he  could  to  procure  it  to  be 
tried,  pursuant  to  his  undertaking ;  but  the  court  did  not  arrive  at  the 
case,  and  therefore  it  was  not  tried.  On  •the  second  day  of  last  ^  ^ 
Hilary  term,  the  defendant  obtained  a  rule  absolute  for  judgment  ^ 
as  in  case  of  a  nonsuit.  A  motion  was  afterwards  made  to  set  aside  that 
rule,  and  to  enlarge  the  peremptory  undertaking, — founded  upon  the 
case  of  Lumley  v.  Dubaurg,  That  rule  was  resisted,  on  the  supposed 
authority  of  PetrU  v.  Oullen,  in  this  court.  In  the  last-mentioned  case, 
it  appeared  that  the  plaintiff  had  not  made  due  endeavours  to  perform 
the  undertaking  into  which  he  had  entered ;  and,  upon  that  ground, 
TiNDAL,  G.  J.,  thought  he  was  not  entitled  to  relief.  Maulb,  J.,  went 
further,  and  expressed  an  opinion  that  a  party  entering  into  such  a  rule 
undertakes  at  all  events,  and  without  any  reservation  or  exception,  that 
the  trial  shall  take  place  within  the  time  limited.  The  case  of  Lumley 
'  V.  Dubourff  occurred  after  that  decision ;  and  there  the  court  of  Exche- 
quer, after  conferring  with  the  chief  justice  of  this  court,  held,  that,  the 
cause  having  been  made  a  remanet  without  any  neglect  or  default  on  the 
part  of  the  plaintiff,  the  defendant  was  not  entitled  to  a  rule  absolute 
for  judgment  as  in  case  of  a  nonsuit.  We  have  communicated  with  the 
judges  of  the  court  of  Exchequer;  and  we  all  think  that  Lumley  v. 
Duhourg  ought  to  be  adhered  to  for  the  future.  But,  as  the  parties  in 
this  case  appear  to  have  proceeded  upon  the  expression  of  opinion  of  this 
court  in  Petrie  v.  Cullen,  we  think  the  rule  for  setting  aside  the  rule 
absolute  for  judgment  as  in  case  of  a  nonsuit,  must  be  made  absolute, 
without  costs.  Rule  absolute,  without  costs. 
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A  foreigner  resident  abrood  may  acquire  copyright  in  this  country  in  a  work  that  is  fir»t 
published  by  him,  as  author,  or  as  author's  assignee,  in  this  country,  which  baa  not  bera 
made  jntblici  juris  by  a  previaut  publication  elsewhere. 

A  conlemporaneouB  publication  abroad  does  not  defeat  such  right. 

By  the  law  of  Austria,  which  prevailed  where  A.,  the  author  of  a  musical  composition,  and  B., 
his  assignee,  were  respectively  domiciled,  the  author  has  a  copyright,  and  such  copyright 
may  be  assigned  by  word  of  mouth.  A.  assigned  his  right  to  B.,  and  B.,  before  the  publica- 
tion of  the  work,  sold  his  copyright  to  C. : — Held,  that,  there, being  a  sale  valid  by  the  law 
of  Austria,  the  country  in  which  the  sale  took  place,  the  interest  of  the  author  became 
7e8ted  in  C.  before  publication,  so  as  to  make  him  an  assignee  within  the  meaning  of  the 
5  &  6  Vict.  c.  45,  s.  3,  and  to  confer  upon  him  a  good  derivative  title. 

This  was  an  action  on 'the  case,  to  recover  damages  for  an  alleged 
unauthorised  publication  and  sale  by  the  defendant,  of  a  certain  book  or 
musical  composition,  called  Die  Elfen,  Walzer,  of  the  copyright  of  which 
the  plaintiff  claimed  to  be  the  proprietor. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendant  thereinafter  mentioned,  and  after  the 
passing  of  a  certain  act  of  parliament  made  and  passed  in  the  sixth  year 
of  the  reign  of  our  lady  the  now  queen,  intituled  '^  An  act  to  amend  the 
law  of  copyright,'' (a)  there  was  subsisting  copyright  in  a  certain  book, 
to  wit,  a  musical  composition  called  Die  Elfen,  Walzer,  composed  for  the 
piano  forte,  by  Joseph  Labitzky ;  that  the  plaintiff  was  the  proprietor 
of  such  copyright,  under  and  according  to  the  provisions  of  the  said 
statute  in  such  case  made  and  provided,  and  had  printed  and  published 
for  sale,  and  sold,  divers,  to  wit,  five  hundred  copies  of  the  said  book,  to 
his  great  profit  and  advantage ;  yet  that  the  defendant,  well  knowing 
the  premises,  but  contriving  and  fraudulently  intending  to  injure  and 
aggrieve  the  plaintiff  in  that  behalf,  theretofore,  to  wit,  on  the  7th  of 
August,  1845,  and  on  •divers  other  days  and  times  between  that 
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day  and  the  commencement  of  this  suit,  knowingly,  wrongfully, 


and  injuriously,  and  without  the  consent  in  writing  of  the  plaintiff,  so 
then  being  the  proprietor  of  such  copyright  as  aforesaid,  in  a  certain 
part  of  the  British  dominions,  to  wit,  in  the  county  of  Middlesex,  printed 
and  caused  to  be  printed,  for  sale,  divers,  to  wit,  one  thousand  copies  of 
the  said  book  in  which  the  plaintiff  was  such  proprietor  of  subsisting 
copyright  as  aforesaid,  contrary  to  the  form  of  the  said  statute  in  such 
case  made ;  and  also,  during  the  time  aforesaid,  to  wit,  on  the  several 
days  and  times  aforesaid,  the  defendant  knowingly,  wrongfully,  and 
injuriously,  and  without  the  consent  in  writing  of  the  plaintiff,  so  then 
being  the  proprietor  of  such  copyright  as  aforesaid,  in  a  certain  part  of 
the  British  dominions,  to  wit,  in  the  county  of  Middlesex,  did  sell,  pub- 
lish, and  expose  to  sale,  and  cause  to  be  sold,  published,  and  exposed  to 
sale,  divers,  to  wit,  one  thousand  other  copies  of  the  said  book  in  which 
the  plaintiff  was  such  proprietor  of  subsisting  copyright  as  aforesaid,  he, 

(a)  5  &  6  Vict.  c.  45. 
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the  defendant,  before  and  at  the  said  several  times  last  aforesaid,  well 
knowing  th^  last-mentioned  copies  of  the  said  book  to  have  been  unlaw- 
fully printed  without  the  consent  of  the  plaintiff,  in  writing,  or  other- 
wise, first  had  and  obtained  in  that  behalf,  contrary  to  the  form  of  the 
said  statute  in  such  case  made :  whereby  the  plaintiff  was  and  is  greatly 
damnified,  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  there  wa? 
not  any  subsisting  copyright  in  the  book  in  the  declaration  mentioned. 
modo  et  formdy  concluding  to  the  country, — thirdly,  that  the  plaintiff 
was  not  the  proprietor  of  the  said  copyright  in  the  book  in  the  said 
declaration  mentioned,  modo  etformd;  concluding  to  the  country. 

*The  particular  of  objections  delivered  pursuant  to  the  statute,  r^eogo 
were  as  follows : — 

^^  That  the  defendant  is  not  guilty  of  the  grievances  charged  against 
him,  or  any  of  them :  that  at  the  time  of  the  committing  the  supposed 
grievances,  there  was  no  subsisting  copyright  in  the  book  in  the  declara 
tion  in  the  said  action  mentioned :  that,  at  the  time  of  the  committing 
of  the  alleged  grievances,  the  plaintiff  was  not  the  proprietor  of  the 
copyright:  that  no  person  whatsoever  was  the  proprietor  thereof,  inas- 
much as  there  was  no  subsisting  copyright  in  the  said  book :  that,  at  the 
time  of  the  committing  of  the  alleged  grievances,  one  Joseph  Labitzky, 
if  any  one,  and  not  the  plaintiff,  was  the  proprietor  of  the  said  copyright : 
that,  if  the  said  Joseph  Labitzky  was  not  such  proprietor,  then,  at  the 
time  of  the  committing  of  the  alleged  grievances,  some  person  whose 
name  is  to  the  defendant  unknown, — if  any  one, — and  not  the  plaintiff, 
was  the  proprietor  of  the  said  copyright :  that  Joseph  Labitzky,  and  not 
the  plaintiff,  was  the  author  of  the  said  book :  that  the  plaintiff  is  not 
the  assignee  of  Joseph  Labitzky,  within  the  meaning  of  the  5  &  6  Vict. 
c.  45,  or  of  any  other  act  relating  to  copyright:  that  the  books  in  the 
declaration  mentioned,  respectively,  were  first  published  on  or  about  the 
1st  of  August,  1842,  by  one  Johann  Hoffmann,  at  Prague,  in  parts 
beyond  the  seas,  out  of  the  British  dominions,  under  the  title  of  Die 
Elfen:  that  the  said  first  publication  abroad  took  place  before  there 
was  any  copyright  subsisting  in  or  for  the  British  dominions :  that  the 
books  respectively  were  the  composition  of  an  alien,  Joseph  Labitzky, 
the  author  therof,  who  resided  out  of  the  British  dominions  at  the  time 
of  the  first  publication :  that  the  said  alien,  Joseph  Uabitzky,  the  author, 
resided  out  of  the  British  dominions  at  the  time  of  composing,  and  from 


thence  until  and  at  the  time  of  the  first  publication :  that  the  *books. 
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being  the  composition  of  the  said  Joseph  Labitzky,  the  author 
thereof,  an  alien,  and  resident  abroad  as  aforesaid,  were  not  published 
in  the  British  dominions  before  they  were  published  at  Prague,  or  some 
other  place  out  of  the  British  dominions:  that  the  book  was  first 
published  in  the  British  dominions,  by  the  plaintiff,  on  the  1st  of  Sep- 
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tember,  1842,  at  London,  when  the  plaintiff  was  not  the  propriet<rr  of 
the  copyright,  and  when  there  was  no  copyright  Subsisting :  that,  at  the 
time  of  the  first  publication  out  of  the  British  dominions,  no  copyright 
in  the  said  book  subsisted  for  the  British  dominions:  that  Joseph 
Labitzky  never  assigned  his  right  in  or  for  the  British  dominions  to  the 
plaintiff:  that  Joseph  Labitzky,  the  author  of  the  said  book,  was  an 
alien,  and  not  resident  in  the  British  dominions  at  the  time  of  the  first 
publication  in  the  British  dominions." 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  Middlesex, 
after  Trinity  term,  1847,  when  a  verdict  was  found  for  the  plaintiff, 
damages  40«.,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
and  with  liberty  to  either  party  to  turn  the  facts  into  a  special  verdict. 

On  the  defendant's  moving  to  enter  a  nonsuit,  pursuant  to  leave 
reserved,  it  was  agreed  between  the  parties,  and  ordered  by  the  court, 
that  the  said  verdict  should  be  subject  to  the  following  case,  with  liberty 
to  either  party  to  turn  the  same  into  a  special  verdict. 

The  plaintiff  is  an  Englishman,  domiciled  in  England,  and  carrying 
on  business,  as  a  musical  publisher,  in  London.  The  defendant  is  also 
a  music  publisher,  carrying  on  business  in  London. 

The  author  of  the  musical  composition  called  Die  Elfen,  Walzer,  is 
Joseph  Labitzky,  a  native  of  Carlsbad,  in  the  kingdom  of  Bohemia,  in 
the  empire  of  Austria,  domiciled  there.  Previously  to  the  month  of 
^  September,  *1842,  the  copyright  of  the  said  musical  composition, 

-I  Die  Elfen,  Walzer,  was  sold,  by  letter,  to  the  plaintiff,  by  Johann 
Hoffmann,  a  native  of  Prague,  and  domiciled  there;  he  having  pre- 
viously purchased  it  of  the  said  Joseph  Labitzky ;  of  which  said  letter 
the  following  is  a  copy : — 

"Leipzig,  8th  August,  1842.'* 
"Messrs.  Cocks  &  Co.,  London. 
"  In  order  of  Mr.  J.  Hoffmann,  of  Prague,  I  oversend  you  with  this 
an  exemplar  of  the  '  Spreuves  corrigSes'  of  Labitzky*s  waltz,  Op.  86. 
The  term  of  publication  is  fixed  on  the  Ist  of  September.     Tou  will 
credit  the  amount  of  the  honorary  as  usually,  to  Mr.  Joh.  Hoffmann. 
(Signed)  Fribdrich  Hoffmeistkr." 

This  letter  was  written  and  signed  by  Frederick  Hoffmeister,  by  the 
authority  and  direction  of  Johann  Hoffmann. 

The  said  musical  composition  was  first  published  abroad  on  the  Ist 
September,  1842. 

On  the  1st  of  September,  1842,  an  entry  was  made,  by  the  direction, 
and  on  the  behalf,  of  the  plaintiff,  in  the  book  of  registry  of  copyrighta 
and  assignments,  kept  at  the  hall  of  the  Stationers'  Company,  pursuant 
to  the  statute  :  of  which  entry  the  following  is  a  copy : — 
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Time  of 

making  the 

entry. 


September  1. 
1842. 


Title  of  book. 


Die  Elfen, 

Walzer, 

composed  for 

the  piano  forte,  by 

Joseph  Labitxky. 


Name  of  publisher, 

and  place  o( 

publication. 


Messrs.  R. 

Cocks  &.  Co. 

20,  Princes  Street, 

Hanover  Squire, 

London. 


Name  nnd  place  of 

abode  of  the 

proprietor  of  the 

copyright. 


Robert  Cocks, 

of  3, 

Ladbroke  Terrace, 

in  the  County  of 

Middlesex. 


Due  of 

first  publication. 


September  1, 

1842. 


*The  said  musical  composition  was  published  and  sold  by  the  r^eogc 
plaintiff,  at  his  shop  in  Princes  Street,  Hanover  Square,  for  the 
first   time,  on   the   said  1st  of  September,  1842,  the    plaintiff  having 
received  a  proof  copy  about  ten  days  before,  and  printed  it  according  to 
the  day  named  for  the  publication. 

On  the  7th  of  August,  1845,  the  plaintiff  purchased  of  the  defendant, 
at  his  shop  in  Holborn,  a  copy  of  the  same  musical  composition,  printed 
and  published  by  the  defendant. 

An  indenture,  purporting  to  be  under  seal,  dated  the  18th  of  July, 
1843',  was  made  between  the  said' Johann  Hoffmann,  and  Joseph  Labitzky, 
the  said  author,  of  the  one  part,  and  the  plaintiff,  of  the  other  part,  and 
executed  by  Johann  Hoffmann  and  Joseph  Labitzky,  and  duly  stamped, 
so  as  to  be  a  valid  deed  according  to  the  Austrian  law,  which  prevailed 
where  the  said  Johann  Hoffmann  and  Joseph  Labitzky  resided,  and  a 
copy  of  which  deed,  so  far  as  relates  to  the  publication  in  question,  is 
as  follows : — 

"  This  indenture,  made,  &c.,  between  Johann  Hoffmann  of  Prague,  in 
the  kingdom  of  Austria,  music-publisher,  and  Joseph  Labitzky,  of  Prague 
aforesaid,  of  the  one  part,  and  Robert  Cocks,  of  Princes  Street,  Hanover 
Square,  in  the  county  of  Middlesex,  music-seller,  of  the  other  part : 
whereas  the  said  Johann  Hoffmann  and  Joseph  Labitzky  have  sold  to  the 
said  Robert  Cocks  all  their  copyright  and  interest,  present  and  future, 
vested  and  contingent,  or  otherwise,  of  and  in  certain  compositions  of 
them  the  said  Johann  Hoffmann  and  Joseph  Labitzky,  hereinafter  par- 
ticularly mentioned,  at  prices  amounting  in  the  whole  to  the  sum  of  111/., 
which  said  sum  of  111/,  has  been  duly  paid  by  the  said  Robert  Cocks  to 
them  the  said  Johann  Hoffmann  and  Joseph  Labitzky,  but  no  assignment 
of  the  said  compositions  hath  yet  been  made  by  them  the  said  Johann 
Hoffmann  *and  Joseph  Labitzky  to  the  said  Robert  Cocks ;  and  r*o^£» 
whereas  the  said  Robert  Cocks  hath  now  applied  to  them  the  said  ^ 
Johann  Hoffmann  and  Joseph  Labitzky  to  make  a  valid  assignment  of 
the  said  compositions  to  him  the  said  Robert  Cocks,  which  they,  the  said 
Johann  Hoffmann  and  Joseph  Labitzky,  have  agreed  to  do :  now  this 
indenture  witnesseth,  that,  in  pursuance  of  the  said  agreement,  and  m 
consideration  of  the  said  sum  of  111/.,  &c.,  to  them  the  said  Johann 
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for  any  caussj  other  than  those  lastly  hereinbefore  specified^  for  which  a 
plaint  might  have  been  entered  in  any  court  holden  under  this  act,  and 
a  verdict  shall  be  entered  for  the  plaintiff  for  a  less  sum  than  20/.,  if 
*R^0']  ^^^  ^^^^  action  is  founded  on  contract,  or  less  than  5/.,  if  it  *be 
"^  founded  on  tort,  the  said  plaintiff  shall  have  judgment  to  recover 
9uch  sum  only,  and  no  costs ;  and,  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between  attorney 
and  client,  unless,  in  either  case,  the  judge  who  shall  try  the  cause,  shall 
certify  on  the  back  of  the  record  that  the  action  was  fit  to  be  brought 
in  such  superior  court."  To  entitle  the  defendant  to  avail  himself  of 
the  129th  section,  it  was  incumbent  on  him  to  negative  all  the  excep- 
tions in  the  128th  section.  This,'  the  affidavit  in  the  present  case  has 
not  sufficiently  done.  For  anything  that  appears  to  the  contrary,  one 
or  both  of  the  parties  may  be  officially  connected  with  the  county  court. 

Talfourdj  Serjt.,  in  support  of  his  rule.  The  case  appearing  to  be 
within  the  clause  giving  jurisdiction, (a)  it  lies  upon  the  other  side  to 
show  that  it  falls  within  some  exception.  [Y.  Williams,  J.  The  128th 
section  gives  the  plaintiff  the  option  of  proceeding  in  the  superior  court, 
where,  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some  material  point 
•8511  ^'^^^'^  ^^®  jurisdiction  of  the  court  within  which  the  •defendant 
dwells  or  carries  on  his  business  at  the  time  of  the  action  brought, 
or  where  any  omcer  of  the  county  court  shall  be  a  party.  You  must,  to 
entitle  you  to  a  suggestion,  show  that  the  plaintiff  has  improperly  brought 
his  action  in  the  superior  court.]  That  which  is  matter  of  proviso  or 
exception  should  come  from  the  other  side.  We  could  not  very  well 
negative  the  plaintiff's  being  an  officer  of  the  county  court.  That  is  a 
fact  that  lies  within  his  knowledge  only.  [WiLDB,  C.  J.  Your  affidavit 
does  not  even  negative  the  defendant's  being  an  officer  of  the  county 
court ;  and  that  he  must  know.]  The  affidavit  at  least  shows  a  primd 
facie  case. 

Wilde,  C.  J.  The  affidavit  upon  which  this  rule  was  obtained,  does 
not  show  affirmatively,  as  it  ought  to  do,  that  the  plaintiff  was  not  a 
person  entitled  to  sue  for  this  demand  in  the  superior  court.  It  is  no 
part  of  our  duty  to  neutralise  the  jurisdiction  which  the  legislature 'has 
thought  fit  to  give  to  these  inferior  courts ;  but  we  are  bound  to  see  that 
parties  who  seek  to  avail  themselves  of  the  129th  section,  make  out  a 

(a)  Section  58,  which  enacts^  "  that  all  pleas  of  personal  actions,  where  the  debt  or  damage, 
claimed,  is  not  more  than  202.,  whether  on  balance  of  account  or  otherwise,  may  be  holden  in 
the  county  court,  without  writ ;  and  all  such  actions  brought  in  the  said  court,  shall  be  beard 
and  determined  in  a  summary  way,  in  a  court  constituted  under  this  act,  and  according  to  the 
provisions  of  this  act :  provided  always  that  the  court  shall  not  have  cognisance  of  any  action, 
of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll, 
fair,  market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity  of  any  devise,  bequeat, 
or  hmitation  under  any  will  or  settlement,  may  be  disputed,  or  for  any  malicious  prosecutbn, 
Or  for  any  libel  or  slander,  or  for  criminal  conversation,  or  for  seduction,  or  breach  of  promisa 
•f  marriage." 
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dear  affirmative  case.  It  is  not  enough  to  allege  merely  that  the  cause 
of  action  arose,  and  that  the  parties  are  resident  within  the  jurisdiction 
of  the  county  court :  the  affidavit  must  go  on  and  exclude  all  the  excep- 
tions in  the  128th  section  ;  and  the  suggestion  must  do  the  same,  other- 
wise it  would  he  error  on  the  record. 

CoLTMAN,  J.  To  entitle  a  defendant  to  avail  himself  of  the  129th 
section  of  the  act,  he  is  bound  to  negative  all  the  exceptions  contained  in 
the  128th  section. 

Cresswell,  J.  The  defendant  clearly  must  show  the  special  circum- 
stances that  are  to  deprive  the  plaintiff  of  the  benefit  of  the  statute  of 
Gloucester. 

*y.  Williams,  J.    The  defendant  has  not  shown  enough  to  rvg^^o 
entitle  him  to  call  upon  us  to  deprive  the  plaintiff  of  costs :  he  ^ 
ought  to  have  negatived  all  the  exceptions  in  s.  128. 

Rule  discharged,  with  costs. 


RIZZI  V.  FOLLETTI,  May  12. 

Where,  in  punuanee  of  a  peremptory  nodertaking,  the  record  is  oarried  in,  and  the  cause  if 
entered  for  trial,  bat  is  made  a  remanet,  the  plaintiff  is  entitled  to  discharge  a  rule  absolute 
for  Judgment  as  in  ease  of  a  nonsuity  and  to  enlarge  the  peremptory  undertaking. 

On  the  19th  of  November  last,  the  defendant  obtained  a  rule  nisi  for 
judgment  as  m  case  of  a  nonsuit,  which  was  on  the  24th  discharged, 
upon  the  plaintiff's  peremptorily  undertaking  ^*  to  proceed  to  the  trial 
of  this  cause"  at  the  adjourned  sitting  in  London  after  that  term.  The 
record  was  duly  carried  in,  and  the  cause  entered  for  trial,  on  the  2d  of 
December, — which  was  five  days  before  the  last  day  for  entering  causes 
for  trial ;  but,  in  consequence  of  the  pressure  of  business,  no  new  causes 
(except  undefended  causes)  were  tried  at  that  sitting,  it  was  necessarily 
made  a  remanet. 

On  the  seventh  day  of  Hillary  term  last,  the  defendant  obtained  a  rule 
absolute  for  judgment  as  in  rase  of  a  nonsuit ;  and,  on  the  ninth  day, 

Bramwdly  for  the  plaintiff,  obtained  a  rule  nisi  to  discharge  the 
last  mentioned  rule,  and  to  enlarge  the  peremptory  undertaking  ;  against 
which, 

Chamockf  in  the  same  term,  showed  cause.  The  defendant  was  per- 
fectly regular  in  moving  for  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit, — the  plaintiff  having  failed  to  bring  on  the  cause  to  be  tried, 
in  *^pursuance  of  his  undertaking,  and  having  omitted  to  apply  to  r#g^ 
the  court  within  the  first  four  days  of  the  present  term  to  enlarge  ■• 
the  undertaking.  By  entering  into  that  undertaking,  the  plaintiff  binds 
himself  to  try  the  cause  absolutely  and  at  all  events :  Ward  v.  Turner, 
5  Dowl.  P.  C.  22.  Coleridge,  J.,  in  that  case,  says  :  '*  Here,  the  plain- 
tiff had  failed  to  take  the  cause  down  for  trial,  and  been  in  default,  and 
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is  no  subsisting  copyright  in  this  composition,  or  that  the  plaintiff  is  not 
the  proprietor. 

The  objections  npon  which  the  defendant  will  rely,  are  three, — first, 
founding  himself  upon  the  doubt  thrown  out  by  the  court  of  Exchequer  in 
the  case  of  Chappell  v.  Purday^  14  M.  &  W.  300,  he  will  contend  that  the 
work  of  a  foreign  author  domiciled  abroad,  cannot  become  the  subject 
of  copyright  in  this  country, — ^secondly,  that,  assuming  that  such  a  work 
may  be  the  subject  of  copyright  where  the  first  publication  has  taken 
place  in  this  country,  such  right  is  defeated  by  a  pre>'iou8,  or  a  contem- 
poraneous, publication  abroad, — thirdly,  that,  at  all  events,  the  plaintiff, 
by  reason  of  the  infirmity  of  his  title  derived  from  the  author,  was  not 
the  proprietor  of  the  copyright  in  question,  within  the  second  issue. 
*8701  *^'  "^y  *^®  ^  section  of  the  5  &  6  Vict.  c.  45, — ^which  received 
the  royal  assent  and  came  into  operation  before  the  title  of  the 
plaintiff  originated, — copyright  is  to  be  deemed  personal  property,  and  to 
be  transmissible  by  bequest,  or,  in  case  of  intestacy,  is  to  be  subject  to  the 
same  law  of  distribution  as  other  personal  property,  and,  in  Scotland,  is 
to  be  deemed  personal  and  moveable  estitie.  Even  before  that  statute,  it 
was  always  treated  as  personal  property.  And,  with  respect  to  the 
acquisition  of  property  of  that  nature,  aliens  stand  upon  precisely  the 
same  footing  as  natural-born  subjects.  In  Pisani  v.  Lawson,  6  N .  C.  90,  8 
Scott,  182,  8  Dowl.  P.  C.  57,  it  was  held  that  an  alien  amy,  though  he  has 
never  been  in  this  country,  may  maintain  an  action  for  a  libel  published  in 
this  country.  If,  then,  a  foreigner  domiciled  abroad,  has  such  a  property 
in  his  good  name,  that  he  may  maintain  an  action  here  against  one 
who  assails  it,  upon  what  principle  is  he  to  be  excluded  from  the  like  protec- 
tion in  respect  of  a  mxisical  composition  published  here,  in  what  may  be 
called  an  universal  language  ?  It  would  be  monstrous  to  hold  that  a 
foreigner,  who  has  selected  this  country  for  the  first  publication  of  his 
work,  should  not  have  his  property  therein  protected,  because  he  is 
domiciled  abroad.  The  special  verdict  in  Tomon  v.  Collins^  1  Sir  W. 
Blac.  800,  states  that  the  work  alleged  to  be  pirated,  was  the  composition 
of  natural-born  subjects  resident  in  England;  but  ThurlotCj  for  the 
defendant,  puts  that  out  of  the  question,  by  observing  that  '^  it  is  of 
no  consequence  whether  the  authors  are  natural-bom  subjects  or  not, 
because  this  right  of  property,  if  any,  is  personal,  and  may  be  acquired 
by  aliens."  In  D'Almaine  v.  BooBcy^  1 Y.  &  C.  (Exch.)  288,  npon  the 
case  of  Delondre  v.  Shaw^  2  Simons,  237,  being  cited  for  the  purpose  of 
♦ft'rn  *s^^'^^'^g  *^*^  *  foreigner  can  have  no  copyright  which  a  court  of 
J  equity  will  protect.  Lord  Abinoer  asks, — **  Am  I  to  understand, 
that,  if  a  foreigner  residing  here  were  to  invent  and  publish  a  work,  and 
enter  it  at  Stationers'  Hall,  he  would  have  no  property  in  that  work  ?  " 
The  manner  of  putting  the  question  evidently  shows  the  leaning  of  his 
lordship's  opinion.  It  is  true  that  some  expressions  are  to  be  fonnd  in 
cases  that  would  seem  to  import  that  the  invention  of  a  foreigner  is  not 
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protected- here.     But  they  have  no  application  to  questions  of  copyright, 
..r  they  apply  only  where  there  has  been  a  previous  publication  abroad. 
In  Delondre  v.  Shaw,  the  plaintiff  Delondre  had  invented  a  valuable 
chemical  preparation  of  Peruvian  bark,  called  sulphate  of  quinine,  and 
had  employed  the  other  plaintiff,  Pelletier,  a  chemist,  and  a  native  of 
France,  to  prepare  the  medicine,  which  he,  Delondre,  was  to  vend  in 
England,  for  his  own  sole  benefit.     For  the  purpose  of  insuring  the 
genuineness  of  the  medicine,  Delondre  caused  a  seal  to  be  engraved, 
after  a  device  invented  by  Pelletier,  with  pertain  words  and  emblematical 
figures  thereon,  with  which  seal  the  bottles  containing  the  preparation 
were  stamped.     Upon  a  bill  filed  by  Delondre  and  Pelletier  against  the 
defendants  for  engraving  and  printing  seals  and  labels  in  imitation  of 
the  plaintiff's  seal  and  label,  a  demurrer  was  allowed,  on  the  ground 
that  the  parties  were  not  entitled  to  joint  relief.     The  Vice  Chancellor 
says :  ''  The  plaintiffs  do  not  show  that  they  are  entitled  to  an  account 
from  the  defendants;    for,  I  cannot  understand  from  this  bill,  that 
Pelletier  has  any  interest  in  these  labels  and  seals.     The  circumstance 
that  he  was  the  inventor  of*  the  seals,  will  not  justify  the  court  in  inter* 
posing  in  his  behalf;  for,  he  was  a  foreigner,  and  the  court  does  not 
protect  the  copyright  of  a  foreigner,**   With  reference  to  that  case.  Lord 
Abinqer,  in  D^Almaine  v.  Booseg,  observes — "  What  has  that  case  to 
do  with  copyright?      •The   substantial   ground  for  relief  was,   p^iQ^o 
that  the  property  of  the  plaintiff  was  injured  by  the  sale  of  a  *- 
spurious  article  by  another  party."     In  Page  v.  Townsend,  5  Simons, 
395,  an  attempt  was  made  to  restrain  the  sale  by  the  defendants  of 
copies,  of  prints  or  engravings,  the  copyright  of  one  of  the  plaintiffs, 
which  had  been  engraved  and  struck  off  in  Paris,  and  published  here, 
after  having  been  published  there.      But  the  Vice  Chancellor  said: 
"  The  act  of  8  G.  2,  c.  18,  protected  the  property  in  prints  for  fourteen 
years,  by  penalty.     The  act  of  the  7  G.  8,  c.  88,  extended  the  provi- 
sion given  by  the  former  act  to  other  works,  and  for  the  period  of 
twenty-eight  years.     The  act  of  the  17  G.  8,  c.  57,  gives  a  new  remedy, 
viz.  by  action.     The  general  object  of  all  these  acts  was  the  same,  viz* 
to  protect  the  artist:  they  must  all  be  considered  as  being  in  pari 
materid.     The  question,  then,  is,  whether  the  words  found  in  the  17  G.  8, 
are  not  to  be  supplied  in  the  other  acts.     It  is  plain  that  the  object  of 
the   legislature   was,   to   protect    those   works   which   were    designed, 
engraved,  etched,  or  worked  in  Great  Britain,  and  not  those  which  were 
designed,  engraved,  etched,  or  worked  abroad,  and  only  published  in 
Great  Britain."   But,  in  Bentley  v.  Foster,  10  Simons,  829,  his  Honour 
said,  that,  "in  his  opinion,  protection  was  given,  by  the  law  of  copy- 
right, to  a  work  first  published  in  this  country,  whether  it  was  written 
abroad  by  a  foreigner  or  not ;  and  that,  if  an  alien  friend  wrote  a  book, 
whether  abroad  or  in  this  country,  and  gave  the  British  public  the 
advantage  of  his  industry  and  knowledge,  by  first  publishing  the  work  here, 
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he  was  entitled  to  the  protection  of  the  laws. relating  to  copyright  in  this 
country."  Inasmuch,  however,  as  the  question  was  a  legal  one,  he  directed 
that  an  action  should  be  brought  to  try  the  right.  An  action  was  accordingly 
*8731   ^^^^^^^^^j  *^^^  ^^^  defendant  consented  to  a  verdict  against  him. 

In  D'Almaine  v.  Booiey^  the  two  principal  questions  that  arose 
were,  whether  the  law  would  protect  the  assignee  of  foreign  copyright 
at  all, — and  whether  any  protection  could  exist,  where  the  work  had 
been  first  published  abroad.  Alluding  to  Dehndre  v.  Shaw,  Lord 
Abinger  says:  ^'If  the  Vice /Chancellor  had  decided  expressly  that  a 
foreigner,  qud  foreigner j  had  no  protection  in  England  in  regard  to 
copyright,  I  confess  I  should  have  doubted  the  correctness  of  that 
decision ;  though,  certainly,  I  should  not  have  decided  in  opposition  to 
him,  but  should  have  put  this  case  in  the  course  of  further  investigation^ 
out  of  respect  to  his  authority.  But  the  case  which  has  been  cited  upon 
the  subject  does  not  go  that  length :  it  is,  in  principle,  not  quite  intel- 
ligible ;  but  there  was  clear  ground  for  an  injunction  independently  of 
the  question  of  copyright.  Besides,  that  was  a  case  where  one  of  the 
parties  resided  abroad.  Now,  the  acts  give  no  protection  to  foreigners 
resident  abroad,  in  respect  of  works  published  abroad ;  and  all  the  Vice 
Chancellor  said,  was,  that  the  publisher  of  a  work  at  Paris  could  not 
protect  himself  in  a  court  of  justice  in  England,  either  by  action  or 
injunction.  But  the  question,  whether  a  foreigner  publishing  in  Eng- 
land, can  sue  in  this  country  for  a  breach  of  his  copyright,  was,  in  fact, 
determined  in  the  case  of  B<ieh  v.  Longman,  Cowp.  623.  Bach  was  a 
musical  composer,  who  had  come  into  this  country  from  Germany.  He 
sued  Longman  for  pirating  a  sonata,  which  the  latter  had  published  in 
England,  and  was  successful  in  his  suit.'**  The  second  question  in  that  case 
again  arose  in  Ohappell  v.  Purday,  14  M.  &  W.  803,  in  the  Exchequer, 
but  was  not  decided.  Pollock,  C.  B.,  after  referring  to  dementi  v. 
*8741    "^^^^^^  2  B.  &  C.  861 ;  *Delondre  v.  Shaw,  Chiichard  v.  MoHj 

9  Law  Journ.  Chancery,  227;  Page  v.  Townsend,  BenUey  v. 
Foster,  and  D'Almaine  v.  Boosey,  says :  "  The  result  seems  to  be,  that, 
if  a  foreign  author,  not  baring  published  abroad,  first  publishes  in 
England,  he  may  have  the  benefit  of  the  statutes;  but  that  no  case  has 
decided,  that,  if  the  author  first  published  abroad,  he  can  afterwards 
have  the  benefit  of  it  by  first  publishing  here."  In  dementi  v.  Walker, 
Baylet,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  The  case  is 
reduced  to  this, — ^whether  an  author  who  first  publishes  abroad,  and, 
instead  of  using  due  diligence  to  publish  here,  forbears  to  publish,  until 
some  other  person,  fairly  and  without  blame,  publishes  here,  can  insist 
upon  his  privilege,  and,  at  a  distance  of  time,  stop  a  publication  which, 
in  the  interim,  has  taken  place^here,  and  treat  the  continuance  of  that 
publication  as  a  piracy :  and  we  are  of  opinion  that  he  cannot.  Whether 
the  act  of  printing  and  publishing  abroad  makes  the  work  at  once 
jmblici  juru^  it  is  not  necessary  now  to  decide :  but  we  have  no  doubt 
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that  it  becomes  publici  juris,  if  the  author  does  not  take  prompt 
measures  to  publish  here.  To  hold  the  contrary,  would  discourage 
British  enterprise,  and  stop  the  avenues  to  British  knowledge.  If  the 
author  does  not  promptly  print  and  publish  here,  why  are  the  public  to 
be  deprived  of  the  benefits  of  British  printing  and  British  publication? 
No  good  or  plausible  reason  can  be  given  for  the  deprivation."  The 
case  of  Chappell  v.  Purday^  4  Y.  &  C.  Exch.  Equity,  485,  in  equity, 
undoubtedly  goes  to  the  extent  of  deciding,  that,  where  a  work  is  first 
published  abroad,  no  subsequent  act  of  the  author  can  make  good  an 
after-assignment  of  a  right  to  publish  it  in  this  country.  The  court  of 
Exchequer,  when  they  say,  in  Chappell  v.  Purday,  14  M.  k  W.  303, 
that  '^a  foreign  author,  residing  abroad,  and  'publishing  a  work  r^^^-^ 
here,  has  not  by  the  common  law  of  England  any  copyright  ■- 
here,"  do  not  mean  to  say  that  a  foreigner,  as  such,  is  under  any 
personal  disability  in  this  respect.  If  they  do,  not  only  is  that  not  borne 
out  by  the  authorities,  but  it  was  wholly  unnecessary  to  the  decision 
of  the  case.  Speaking  of  Bentley  v.  Foster^  Pollock,  C.  B.,  says: 
''  There  is  an  ambiguity  in  the  judgment,  as  reported ;  for,  it  may 
mean,  if  he  is  the  first  who  published  in  England,  or,  if  the  first 
publication  anywhere  be  in  England  ;  and  the  context  does  not  enable 
us  to  determine  with  certainty  in  which  sense  the  words  were  used, 
though  more  probably  the  latter."  Assuming  that  case  to  amount  to  a 
decision,  that,  where  a  foreign  composer  has  given  his  work  to  the  world 
in  a  foreign  country,  so  as.  to  afibrd  an  opportunity  to  a  third  person  to 
import  it  into  this  country,  and  publish  it  here,  he  thereby  loses  his 
exclusive  right  of  publication  here  by  himself  or  an  assignee, — still  it 
does  not  affect  the  present  question;  this  being  the  case  of  a  contempo- 
raneous publication  at  Prague  and  in  London  by  one  who  was,  at  the 
time,  entitled  to  the  entire  copyright,  and  not,  as  in  Clementi  v.  Walker, 
that  of  a  mere  license  to  publish  here.  [Wilde,  C.  J.  How  do  you 
show  a  sale  ?  The  letter  of  the  8th  of  August,  1842,  makes  no  mention 
of  price ;  and  the  deed  of  the  18th  of  July,  1843,  does  not  even  refer  to 
the  letter.]  The  expression  in  the  letter, — "  You  will  credit  the  amount 
of  the  honorar,  as  usually,  to  M.  Johann  Hoffmann," — refers  plainly  to 
some  understanding  as  to  price :  and  the  deed  recites  the  sale.  [Cress- 
well,  J.  The  recital  in  the  deed  cannot  help  you :  it  is  a  mere  state- 
ment by  a  third  person.]  The  deed  was  the  defendant's  evidence. 
[Crbsswell,  J.  That  would  only  make  it  a  question  for  the  jury. 
Suppose  a  special  case  were  to  contain  a  statement  that  a  party  leased, 
or  contracted  to  lease,  certain  premises,  and  the  instrument  were  set  out, 
and  was  *palpably  no  lease, — could  the  court  treat  it  as  a  lease,  r^^oprf^ 
merely  because  it  was  so  called  in  the  case  ?  Sitting  here  in  ^ 
judgment,  I  am  unable  to  put  a  distinct  meaning  on  the  word  ''honorar."] 
As  against  a  pirate,  enough  is  disclosed  to  show  that  the  plaintiff  is  th« 
proprietor  of  the  copyright.   [Wilde,  C.  J.   The  defendant  is  no  pirate, 
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until  he  is  shown  to  have  invaded  some' right  Maule,  J.  ^  have  great 
doubt  whether  you  do  not,  by  the  letter,  show  that  the  plaintiff  is  not  the 
proprietor  of  the  copyright.  Hoffmann,  the  author  or  composer,  being 
minded  to  publish  the  work  at  Prague  and  in  London  simultaneously, 
sends  a  copy  of  the  work  to  the  plaintiff,  to  get  it  published  here  on  his 
account.  If  that  be  so,  how  can  the  plaintiff  maintain  an  action  in  his 
own  name  ?  Wilde,  C.  J.  The  plaintiff  registered  it  in  his  own  name. 
Could  the  author  himself  register  it,  three  or  four  years  after  its  first 
publication  in  this  country  ?]  If  improperly  registered,  the  entry  might 
be  amended :  5  &  6  Vict.  c.  45,  s.  14.(a) 

The  intention  of  the  statute  was,  to  prevent  the  title  being  contested 
by  a  stranger, — to  shut  out  all  questions  anterior  to  the  publication. 
Much  diflSculty  and  perplexity  was  occasioned  by  the  case  of  Power  v. 
Walker^  4  Campb.  8,  where  it  was  held  that  a  parol  agreement 
*8771  *''^®^w^®'^  *^^  proprietor  of  the  copyright  of  a  work,  and  another 
person,  that  the  latter,  for  a  valuable  consideration,  shall  have 
the  exclusive  publication  and  sale  of  it  in  England,  does  not  entitle  the 
latter  to  maintain  an  action  for  pirating  the  work.  All  these  dififeculties 
the  statute  was  designed  to  obviate.  Registration  gives  a  primd  facie 
title.  The  word  ''  proprietor,''  which  is  found  in  the  act,  means  a  person 
invested  by  the  author  with  the  power  of  giving  the  work  to  the  world. 
"  Copyright"  is,  by  the  interpretation  clause,  s.  2,  construed  to  mean  the 
sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying  copies  of 
any  subject  to  which  the  word  is  in  the  statute  applied.  [Wilde,  C.  J. 
Your  argument  is,  that,  if  HoSinann  was  by  his  agent  the  first  publisher 
of  the  work  in  this  country,  he  well  assigned  it  to  the  plaintiff  before 
the  alleged  piracy.]  Precisely.  The  contract  is  to  be  construed  accord- 
ing to  the  law  of  the  country  where  it  was  made :  The  British  Linen 
Company  v.  Lmmmond,  10  B.  &  C.  908 ;  Huher  v.  Steiner^  2  N.  C.  202, 
2  Scott,  304:  or,  as  Tindal,  C.  J.,  observes  in  the  last-mentioned  case, 
— "  The  distinction  between  that  part  of  the  law  of  the  foreign  country 
where  a  personal  contract  is  made,  which  i%  adopted,  and  that  which  i» 
not  adopted,  by  our  English  courts  of  law,  is  well  known  and  established, 
viz.  that  so  much  of  the  law  as  affects  the  righU  and  merit  of  the  con- 
tract, all  that  relates  ^ad  litis  decisionem^'  is  adopted  from  the  foreign 
country;  so  much  of  the  law  as  affects  the  remedy  only,  all  that  relates 
^ad  litis  ordinationemy'  is  taken  from  the  ^lex  fori*  of  that  country 

(a)  Which  enacts,  "that,  if  any  person  shall  deem  himself  aggrieved  by  any  entry  made 
under  colour  of  this  act  in  the  said  book  of  registry,  it  shall  be  lawful  for  such  person  to  apply 
by  motion  to  the  court  of  Queen*8  Bench,  court  of  Common  Pleas,  or  court  of  Exchequer,  in 
term  time,  or  to  apply  by  summons  to  any  judge  of  either  of  such  courts,  in  vacation,  for  an 
order  that  such  entry  may  be  expunged  or  varied ;  and  that,  upon  any  such  application,  by  mo- 
tion or  summons  to  either  of  the  said  courts,  or  to  a  judge  as  aforesaid,  such  court  or  judge  shall 
make  such  order  for  expunging,  varying,  or  confirming  such  entry,  either  with  or  without  costs, 
as  to  such  court  or  judge  shall  seem  just ;  and  the  officer  appointed  by  the  stationers*  company 
for  the  purposes  of  this  act,  shall,  on  the  production  to  him  of  any  such  order  for  expunging  or 
varying  any  such  entry,  expunge  or  vary  the  same  according  to  the  requisitions  of  such  order.*' 
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where  the  action  is  brought."  The  23d  section  of  the  5  &  6  Vict.  c.  45, 
which  gives  the  remedy,  in  respect  of  books  unlawfully  printed  or 
imported,  enacts,  *^  that  all  copies  of  any  book  wherein  there  shall  be 
copyright,  and  of  which  entry  shall  have  been  made  in  the  said  registry 
book,  '^and  which  shall  have  been  unlawfully  printed  or  imported  r^ono 
without  the  consent  of  the  registered  proprietor  of  such  copy- 
right, in  writing  under  his  hand  first  obtained,  shall  be  deemed  to  be  the 
property  of  the  proprietor  of  such  copyright,  and  who  shall  be  registered 
as  such ;  and  such  registered  proprietor  shall,  after  demand  thereof  in 
writing,  be  entitled  to  sue  for  and  recover  the  same,  or  damages  for  the 
detention  thereof,  in  an  action  of  detinue,  from  any  party  who  shall  detain 
the  same,  or  to  sue  for  and  recover  damages  for  the  conversion  thereof, 
in  an  action  of  trover.*'  The  18th  section  gives  a  power  of  assignment, 
by  entry  in  the  book  of  registry.  As  against  this  defendant,  therefore, 
the  plaintiff  clearly  has  a  good  title  to  the  copyright  in  question. 

Channell,  Serjt.  (with  whom  was  Byles^  Serjt.),  for  the  defendant. 
The  plaintiff  is  out  of  court,  unless  he  shows  that  there  is  a  subsisting 
copyright,  and  that  he  is  the  proprietor.  It  may  be  conceded  that  the 
entry  made  in  the  book  of  registry  at  Stationers'  Hall, — which  is  an  act 
done  by  the  plaintiff  himself,  asserting  a  right  in  himself, — ogives  him  a 
primd facie  title.  The  case  stands  thus: — On  the  1st  of  September, 
1842,  the  plaintiff  registers  himself  as  the  proprietor  of  the  copyright 
of  the  work  in  question.  He  is  not  the  author:  he  must,  therefore, 
have  a  title  derived  from  the  author.  In  order  to  do  this,  he  alleges 
that  Labitzky,  the  author  of  the  composition,  conveyed  the  copyright  to 
Hoffmann ;  and  that  Hoffmann  assigned  it  to  him,  the  plaintiff.  Labitzky, 
the  author,  had  no  copyright  in  England,  and  therefore  could  transfer 
no  copyright  to  the  plaintiff.  The  court  of  Exchequer,  in  deciding  the 
case  of  Chappell  v.  Purdatfy  14  M.  &  W.  302,  did  not  intend  to  throw 
any  doubt  *npon  the  right  of  an  alien  friend  to  acquire  copyright  r^co^q 
here,  but  upon  that  of  an  alien  rending  abro<id.  If  a  foreigner  ^ 
wishes  to  acquire  such  a  right,  he  must  do  so  by  first  publishing  his 
work  in  this  country:  if  it  has  been  first  published  abroad,  he  can 
acquire  no  title  here,  whether  as  author  or  as  assignee.  In  D'Almaine 
▼.  Boo9eyy  Lord  Abinobr  says :  "  The  act  gives  no  protection  to 
foreigners  resident  abroad,  in  respect  of  works  published  abroad."  The 
result  of  the  two  cases  of  Chappell  v.  Purday  clearly  is,  that  a  foreign 
author,  or  his  assignee,  can  acquire  no  copyright  here,  after  a  previous 
publication  of  the  work  abroad. 

Supposing  that  a  contemporaneous  publication  at  Prague  and  in  this 
country  might  give  the  right  that  is  contended  for,  how  stands  this  case  ? 
The  plaintiff  relies  upon  the  entry  made  by  himself  in  the  register  at 
Stationers'  Hall  on  the  1st  of  September,  1842.  If  there  was  no 
assignment  to  the  plaintiff  until  the  deed  of  the  18th  of  July,  1843, 
how  can  that  deed  give  him  any  exclusive  right,  there  having  been  « 
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previous  publication  here  on  the  Ist  of  September,  1842  ?  It  is  not  open 
to  the  plaintiff  to  contend  that  that  was  a  publication  by  Labitsky  or  by 
Hoffmann :  it  was  clearly  a  publication  by  the  plaintiff  in  assertion  of 
his  own  right  as  proprietor.  The  case,  therefore,  falls  clearly  within 
dementi  v.  Walker,  2  B.  &  C.  861,  4  D.  &  R.  598.  There,  an  author 
published  his  work  in  a  foreign  country  in  1814,  and  afterwards  agreed 
to  sell  to  A.  the  exclusive  right  of  printing  the  same  work  in  this 
country,  but  no  agreement  or  consent  in  writing  was  then  entered  into. 

A.  published  the  work  in  September,  1814,   in  England.     In  1818, 

B.  published  the  same  in  England.  In  1822,  the  i^'ithor,  by  an  agree- 
ment in  writing,  assigned  to  A.  the  exclusive  right  of  printing  the  work 
*fifini  ^^  England ;  and  it  was  *held, — ^first,  that  A.   did  not,  by  the 

-I  parol  consent  given  by  the  author  in  1814,  acquire  the  exclusive 
right  of  publishing  the  work  in  England ; — secondly,  that  that  could  not 
be  deemed  a  publication  by  the  author,  not  being  made  on  his  accoant 
or  for  his  benefit ; — thirdly,  that  the  publication  by  B.  in  1818,  was  a 
lawful  publication ; — and,  fourthly,  that  the  author  could  not  afterwards, 
in  1822,  by  making  a  valid  assignment  to  A,,  enable  him  to  maintain 
an  action  against  B.  for  selling  a  copy  of  the  same  work,  after  such 
assignment  was  executed.  So,  here,  the  plaintiff  having  registered  the 
work  in  question  in  his  own  name  in  1822,  claiming  to  be  owner,  there 
was  then  a  publication  of  it,  which  must  be  taken  to  have  been  a  publi- 
cation, not  by  the  author  or  his  assignee,  but  by  a  third  person,  which 
prevented  any  one  from  afterwards  acquiring  an  exclusive  right  by 
assignment  from  the  author.  The  plaintiff,  by  reason  of  that  prior  pub- 
lication, is  precluded  from  relying  either  upon  the  letter  of  the  8th  of 
August,  1842,  or  upon  the  deed  of  the  18th  of  July,  1843. 

Talfourdj  Serjt.,  in  reply.  There  is  no  authority  for  the  position 
that  a  foreigner  resident  abroad  is  precluded  from  having  or  conferring 
title  to  a  copyright  in  this  country.  On  the  contrary,  the  cases  of  Bent- 
ley  V.  Foster,  and  D*Almatne  v.  BooBey,  show  that  he  may ;  and  Lord 
Abingbr,  in  Cliappell  v.  Purday,  4  Y.  &  C.  Exch.  495,  distinctly  repu- 
diates the  doctrine  contended  for  on  the  other  side.  [Wilde,  G.  J.  If 
your  argument  is  well  founded,  where  was  the  necessity  for  the  interna- 
tional copyright  act  ?  (a)  The  object  of  those  acts,  was,  to  give  greater 
facilities  to  foreign  authors  than  the  existing  law  gave  them ;  but  thej 
do  not  apply  to  a  case  like  this.  Why  should  not  a  foreigner  abroad, 
♦ftftn  ^*^®  *  property  in  his  ideas,  •when  he  chooses  to  give  them  to 

^  the  British  public  through  the  medium  of  the  British  press  ?  The 
decisions  in  Clementi  v.  Walker,  D'Almaine  v.  Boo$ey,  and  Chappell 
V.  Purday,  proceed  upon  the  ground  of  the  position  the  author  had 
placed  the  rest  of  the  world  in  by  having  first  published  the  work  in  his 
own  country.  Chvr.  adv.  vuft. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

(a)  1  &.  2  Vict.  c.  59. 
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This  was  an  action  on  the  case  for  the  infringement  of  the  copyright 
of  a  musical  composition.  The  defendant  pleaded, — first,  not  guilty, — 
secondly,  that  there  was  no  subsisting  copyright  in  the  publication, — 
thirdly,  that  the  plaintiff  was  not  the  proprietor  of  the  copyright. 

The  cause  was  tried  before  Erle,  J.,  when  a  verdict  was  found  for 
the  plaintiff  subject  to  a  special  ci|se,  which  stated,  in  substance,  that  the 
plaintiff  is  an  Englishman  domiciled  in  England  ;  that  Joseph  Labitzky, 
a  native  of  Carlsbad,  in  the  empire  of  Austria,  and  domiciled  there,  was 
the  author  of  the  work;  that,  by  the  law  of  Austria,  which  prevails  at 
Prague,  where  Johann  Hoffmann  is  domiciled,  as  well  as  at  Carlsbad,  an 
author  has  copyright  in  his  works  for  his  own  life  and  thirty  years  after, 
and  may  assign  it  by  word  of  mouth ;  that  Johann  Hoffmann  became  the 
purchaser  and  assignee  of  the  copyright  of  the  work  in  question,  from 
Labitzky,  and  afterwards  sold  it  to  the  plaintiff  by  a  letter  dated  the  8th 
of  August,  1842,  written  and  signed  by  the  authority  of  Hoffmann,-^ — which 
letter  was  set  out  in  the  case,  and  stated,  amongst  other  things,  that  the  pe- 
riod of  publication  was  fixed  for  the  Ist  of  September,  that  on  the  1st  of 
September,  1842,  the  plaintiff  made  an  entry  in  the  register  at  Stationers' 
Hall,  and  stated  therein  that  he  was  the  publisher  and  ^proprietor,  r«oQo 
and  that  the  date  of  the  first  publication  was,  the  Ist  of  September, 
1842;  that,  on  the  18th  of  July,  1843,  a  formal  assignment  of  the 
copyright  of  this  and  other  musical  compositions  was  made  to  the 
plaintiff,  by  indenture,  between  Labitzky  and  Hoffmann  of  the  one  part, 
and  the  plaintiff  of  the  other  part ;  and  that  the  defendant  sold  a  copy 
of  the  same  work,  published  by  himself,  on  the  7th  of  August,  1846. 

The  jury  found  that  there  had  been  no  publication  abroad  prior  to  the 
publication  in  England,  but  that  the  publication  abroad  and  that  which 
took  place  in  this  country  were  simultaneous. 

Three  points  were  raised,  and  discussed  at  the  bar, — ^first,  whether  a 
foreigner,  domiciled  abroad,  can  have  copyright  in  this  country, — 
secondly,  whether  he  can  have  it  where  there  is  not  a  publication  here 
before  publication  abroad, — ^thirdly,  if  it  can  exist  under  such  circum- 
stances, whether  the  defendant  had  derived  a  good  title  from  the  original 
author. 

As  to  the  first  point,  no  legal  principle  was  suggested  as  the  founda- 
tion of  the  argument  that  an  alien  friend  is  not  to  have  copyright  in  a 
work  composed  by  him  abroad,  and  first  published  in  England.  There 
are,  indeed,  some  dicta  in  the  books,  to  the  effect  that  a  foreign  author 
is  not  protected  against  a  publication  of  his  work  in  England.  Probably, 
those  dicta  were  intended  to  apply  only  to  cases  where  a  foreign  author 
has  published  his  work  abroad,  and  not  in  England.  In  Chappell  v. 
Purday^  14  M.  &  W.  808,  this  subject  is  fully  discussed,  and  although 
an  opinion  was  expressed  that  a  foreign  author  has  not  any  copyright  in 
England,  unless  he  publishes  his  work  here,  yet  it  was  decided,  that, 
when  he  publishes  here,  he  has  such  copyright,  unless  he  ^as  by  previous 
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*8831  P^^^^^**^^°  abroad,  made  the  work  ^publici  Juris^  as  ^ae  said  in 
Cruichard  v.  Mori,  9  Law  J.,  Chanc.  277.  There  are  two  cases, 
— D'Almaine  v.  Boosey^  1  Y.  &  C.  280,  and  Bentley  v.  FoBter^  10  Simons, 
329, — in  which  it  has  been  expressly  held  that  a  foreigner  composiDg  a 
work  abroad,  and  first  publishing  it  in  England,  has  copyright  and  is 
protected.  And  in  Clementi  v.  Walker^  2  6.  &  G.  861, — where  it  was 
held,  that,  after  a  publication  abroad,  no  copyright  was  acquired  by 
publication  here,  after  a  considerable  interval,  and  after  another  person 
had,  without  fraud,  and  in  the  regular  course  of  trade,  published  the 
same  work  in  this  country, — an  opinion  was  expressed  that  the  case 
would  have  been  different  had  the  publication  here  promptly  followed 
that  which  had  preceded  it  abroad,  and  been  the  first  publication  of  the 
work  in  this  country.  The  cases  of  Belandre  v.  ShaWy  2  Simons,  237, 
and  Page  v.  Town^end^  6  Simons,  395,  which  were  cited  during  the 
argument,  are  not  authorities  the  other  way.  The  first  was  an  applica- 
tion for  an  injunction  to  restrain  the  defendant  from  imitating  certain 
labels  and  seals  made  and  printed  in  France ;  and  it  was  refused,  on  the 
ground  that  Delondre  had  no  interest  in  them;  although  the  Vice 
Chancellor  of  England  added,  that  the  court  does  not  protect  the  copy- 
right of  a  foreigner.  If  this  dictum  was  intended  to  apply  to  foreign 
authors  who  have  not  published  in  this  country,  it  does  not  apply  to  the 
present  case.  If  it  was  intended  to  apply  to  the  case  of  a  foreign  author 
who  hoB  published  his  work  here,  the  same  learned  judge,  in  Bentley  v. 
Foster,  where  the  point  was  raised,  expressed  a  deliberate  opinion  in 
opposition  to  that  which  he  had  before  thrown  out.  In  Page  v.  Totcnsend^ 
an  application  was  made  for  an  injunction  to  protect  the  supposed  copyright 

*8841  ^^^^^^^^^g^^^^^gs^^^^^^^^^^^P^^l^I^^^^bi^OA^-  the*question 
turned  on  the  meaning  of  certain  statutes  which  were  held 
to  have  been  passed  only  for  the  protection  of  prints  engraved, 
etched,  drawn,  or  designed  in  Great  Britain,  the  last  of  which,  17  G.  8, 
c.  57,  is  in  express  terms  so  limited  in  its  operation. 

The  general  rule  is,  that  an  alien  may  acquire  personal  rights,  and 
maintain  personal  actions  in  respect  of  injuries  to  them.  He  cannot 
maintain  real  actions,  because  he  cannot  hold  land :  see  PisantY.  LowboHj 
6  N.  C.  90,  8  Scott,  182. 

It  appears  to  us,  then,  upon  the  authorities,  as  well  as  upon  principle, 
that  an  alien  amy,  the  author  of  a  work  of  which  he  is  also  the  first 
publisher  in  England,  and  which  has  not  been  made  publici  juru  by  a 
previous  publication  elsewhere,  has  a  copyright  in  that  work,  whether  it 
be  composed  in  this  country  or  abroad. 

The  second  question  argued  at  the  bar  is  scarcely  separable  from  the 
first,  viz,  whether  the  copyright  which  the  author,  or  his  assignee,  would 
otherwise  have  had  in  this  country,  was  defeated  by  the  contempora- 
neous publication  abroad.  If  it  be  correct  to  say  that  a  foreigner,  the 
anthor  of  a  wojk  composed  abroad,  and  published  by  him  in  this  coontry, 
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is,  by  the  municipal  law  of  this  country,  entitled  to  a  copyright  in  the 
work,  how  can  such  right  be  defeated  by  a  contemporaneous  publication 
abroad  ?  In  the  popular  sense,  of  the  word,  each  would  be  the  first  pub- 
lication. But,  if  neither  could  be  so  called,  we  think  the  result  would 
be  the  same ;  for,  that,  in  order  to  defeat  the  claim  of  copyright,  a  prior 
publication  in  some  other  place,  or  by  some  other  party,  should  be 
proved. 

The  third  question  raised,  was,,  whether  the  plaintiff  had  proTed  a 
good  derivative  title  under  the  original  *author.  It  is  stated  in  p^oQ- 
the  case,  that,  by  the  law  of  Austria,  which  prevailed  where  *- 
Labitzky,  the  author,  and  Hoffmann,  his  assignee,  were  respectively 
domiciled,  the  author  had  a  copyright,  and  that  such  copyright  might  be 
assigned  by  word  of  mouth ;  that  Labitzky  sold  and  assigned  his  copy- 
right to  Hoffmann ;  and  that  Hoffmann,  before  the  publication  of  the  work, 
sold  his  copyright  to  the  plaintiff.  But  it  is  also  stated  that  the  sale 
was  effected  by  a  letter  written  from  Leipsic,  which  was  set  out  in  the 
case ;  and  some  discussion  took  place  as  to  the  sufficiency  of  that  letter 
to  effect  a  sale.  The  terms  of  it  are  ambiguous ;  and  it  certainly  has  as 
much  the  aspect  of  evidence  of  a  previous  sale,  as  of  an  instrument  by 
which  the  sale  was  effected.  But  the  parties  have  themselves  stated 
that  it  was  a  sale ;  and  we  think  they  must  be  bound  by  the  statement. 
Now,  the  recent  statute,  5  &  6  Vict.  c.  45,  s.  3,  has  enacted  that  the 
copyright  of  every  book  published  in  the  life-time  of  the  author,  shall 
endure  for  the  time  there  specified,  and  shall  be  the  property  of  such 
author,  or  his  assigns ;  and  the  2d  section  (the  interpretation  clause)  had 
before  provided,  that  ''  the  word  assigns  shall  be  construed  to  mean  and 
include  every  person  in  whom  the  interest  of  an  author  in  copyright 
shall  be  vested,  whether  derived  from  such  author  before  or  after  the 
publication  of  any  book,"  &c. 

There  being,  then,  a  sale  in  this  case  valid  by  the  law  of  Austria, 
where  it  was  made,  the  interest  of  the  author  became  vested  in  the 
plaintiff  before  publication,  so  as  to  make  him  an  assignee  within 
the  meaning  of  the  3d  section,  and  he  therefore  had  a  good  derivative 
title. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  argu- 
ments that  were  offered  to  the  court,  on  the  supposition  that  the  plaintiff 
might  be  compelled  to  *rely  on  the  assignment  by  deed,  executed  pii««rt 
in  1845.  And,  as  we  think  that  a  foreign  author  publishing  his  ^ 
work  in  this  country,  before  anything  has  been  done,  either  here  or 
abroad,  to  prevent  the  acquisition  of  copyright,  has  a  copyright  pro- 
tected by  the  5  &  6  Yict.  c.  45,  and  that  his  interest  may  be  assigned 
before  publication,  and,  in  this  instance,  was  well  assigned  to  the  plaintiff, 
and  the  plaintiff's  publication  took  place  before  anything  had  happened 
to  prevent  his  becoming  entitled  to  protection,  our  judgment  must  be  in 
his  favour.  Postea  to  the  plaintiff. 
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VALPY  and  Others,  Assignees  of  THOMAS  SUTTON,  a  Bankrupt, 
V.  SANDERS  and  Another.     Maif  12. 

The  defendants  bought  goods  at  the  shop  of  A.,  after  notice  that  A.  had  committed  an  act  of 
bankruptcy,  by  absconding,  and  claimed  to  set  off  against  the  price  a  debt  due  to  them  from 
A.  A  ^fiat  having  afterwards  issued  against  A.,  his  assignees  sent  in  an  invoice,  and 
demanded  payment  for  the  goods  so  bought  by  the  defendants : — 

Heldj  that  the  assignees  did  not  thereby  so  affirm  the  sale  as  to  disentitle  them  to  maintain 
'trover  for  the  goods,  upon  a  subsequent  demand  and  refusal. 

Trover,  by  the  plaintiffs,  assignees  of  the  estate  and  effects  of  Thomas 
Sutton,  a  bankrupt,  for  goods,  charged  in  the  first  count  to  have  come  to 
the  defendants'  possession  before  the  bankruptcy,  and,  in  the  second, 
after  the  bankruptcy  of  Sutton. 

Pleas,  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Coventry  summer 
assizes,  1846.     The  facts  were  as  follows : — 

*ftft7i  *Sutton,  the  bankrupt,  carried  on  the  business  of  a  draper  at 
J  Atherstone,  in  the  county  of  Warwick.  On  the  23d  of  February, 
1846,  he  committed  an  act  of  bankruptcy,  by  absconding  to  America. 
A  fiat  in  bankrujptcy  issued  -  against  him  on  the  3d  of  March ;  the 
adjudication  took  place  on  the  5th ;  and  on  the  24th  the  plaintiffs  were 
appointed  assignees. 

The  defendants  were  wine-merchants,  carrying  on  business  in  partner- 
ship together  at  Atherstone.  At  the  time  of  his  absconding,  Sutton 
was  indebted  to  the  defendants  for  wine.  On  the  25th  and  27th  of 
February, — the  defendants  then  having  fulP  knowledge  that  Sutton  had 
absented  himself, — Mrs.  Sanders  went  to  the  shop,  where  the  business 
was  still  going  on  under  the  direction  of  the  present  plaintiffs,  and 
looked  out  goods  to  the  amount  of  5/.  6«.  5d.  on  the  first  occasion,  and 
6Z.  4».  lid,  on  the  second.  The  first  parcel  Mrs.  Sanders  took  away 
witti  her :  the  second  was  sent  to  the  defendants'  house  on  the  28th. 
The  shopman  who  delivered  the  last-mentioned  goods  demanded  the 
money  for  them ;  whereupon  Mrs.  Sanders  observed  that  she  did  not 
understand  that  she  was  to  pay  for  the  goods,  and  desired  the  man  to 
call  again  in  an  hour.  When  he  called  again,  she  declined  either  to  pay 
the  money,  or  to  restore  the  goods. 

On  the  9th  of  April,  the  agent  of  the  assignees  sent  in  a  bill  of  parcels 
or  invoice  of  the  goods  purchased,  inclosed  in  a  letter,  addressed  to  the 
defendants,  as  follows : — 

*' April  9th,  1846. 
"  In  re  Sutton,  a  bankrupt. 

Gentlemen, — I  am  directed  to  apply  to  you  for  the  sum  of  11/.  lit. 
id.  for  goods  supplied  to  you  on  the  25th  and  27th  of  February  last, 
which  be  pleased  to  remit  to  me  without  loss  of  time." 

♦On  the  23d  of  April,  the  following  letter  was  sent  to  the 
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defendants  by  the  solicitor  of  the  assignees : — 
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"  Rugby,  April  23d,  1846. 

"  Gentlemen, — I  am  directed  by  Mr.  Sutton's  assignees  to  apply  to 

you  for  the  payment  of  the  sum  of  111.  lis.  lOd. :  and  you  will  be  so  good 

as  to  pay  the  same  to  me,  with  5s.  for  this  letter,  by  Thursday  next,  as, 

^  in  case  of  non-payment,  I  have  positive  instructions  to  sue  you  for  the 

same." 

To  this  letter  the  defendants'  attorneys  sent  the  following  reply : — 

"  Atherstone,  April  28th,  1846. 

^'  Dear  Sir, — Messrs.  Sanders  k  Sanford  consulted  us  on  the  subject 
of  the  claim  made  against  them  by  the  assignees  of  T.  Sutton,  as 
appears  in  your  letter  to  them  of  the  23d  instant.  We  carefully  con- 
sidered all  the  circumstances,  and  advised  that  they  were  not  liable  to 
pay  that  claim,  but  were  legally  entitled  to  set  off  the  amount  of  their 
claim  on  the  bankrupt's  estate.  Since  that  time,  we  have  taken  the 
opinion  of  Mr.  J.  B.  on  the  matter ;  and  he  concurs  with  us :  and,  if  it 
be  determined  to  bring  an  action,  we  will  accept  service  of  the  writ,  and 
appear." 

It  was  contended,  on  the  part  of  the  defendants,  that,  by  the  delivery 
of  the  bill  of  parcels  on  the  9th  of  April,  and  the  demand  of  pay- 
ment as  for  goods  sold  and  delivered  by  the  bankrupt,  the  plaintiffs 
had  affirmed  the  sale,  and  could  not  afterwards  disaffirm  it,  and  bring 
trover. 

The  learned  judge, — the  jury  having  found  that  the  defendants  had 
notice  of  the  bankruptcy  of  Sutton  after  the  purchase  of  the  first  parcel 
of  goods,  and  before  the  purchase  of  the  last  parcel,— directed  a  non- 
suit; holding  that,  the  assignees  having  treated  thd  transaction  as  a 
•sale,  it  was  not  competent  to  them  afterwards  to  turn  round  and  p»«jjQ 
treat  it  as  a  tort.  But  he  reserved  leave  to  the  plaintiffs  to  move  ^ 
to  enter  a  verdict  for  6/.  4».  lid.,  if  the  court  should  be  of  opinion  that 
the  action  was  maintainable. 

Humfreyy  in  Michaelmas  term,  1846,  accordingly  obtained  a  rule  nisi. 
He  referred  to  Kynaston  v.  Grouch,  14  M.  &  W.  266. 

WhUehurst  and  MelloVj  in  Hilary  term  last,  showed  cause.(a)  It 
appeared,  that,  although  the  bankrupt  absconded  on  Monday,  the  23d 
of  February,  the  shop  had,  by  the  plaintiffs'  direction,  been  kept  open  as 
nsual  until  Saturday,  the  28th  :  and  throughout,  until  the  demand  of  the 
14th  of  May,  the  assignees  have  treated  the  transaction  as  a  sale  by 
themselves.  [Maule,  J.  Is  that  defence  open  to  you  upon  these  plead- 
ings ?]  It  is  submitted  that  it  is,  under  not  possessed ;  which  means,  not 
possessed  at  the  time  of  the  supposed  conversion :  Pichard  v.  Sears, 
6  Ad.  &  E.  469, 2  N.  &  P.  488  ;  Cole  v.  The  Bank  of  England,  10  Ad. 
k  E.  487,  2  P.  &  D,  521.  [Wildb,  C.  J.  The  assignees  propose  to 
adopt  the  sale,  if  the  defendants  will  pay  for  the  goods.     They  refuse. 

(a)  The  judges  present  at  the  argument  were,  Wildb,  C.  J.,  Maule,  J.,  Crbsswell,  J., 
and  V.  Williams,  J. 
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Are  the  former  bound  by  their  offer  ?]  In  Brewer  v.  Sparrow^  7  B.  t 
C.  810, 1  M.  &  R.  2,  it  was  expressly  held,  that  the  assigneeis  of  a  bank- 
rupt having  once  aflSrmed  the  acts  of  a  person  who  wrongfully  sold  the 
property  of  the  bankrupt,  cannot  afterwards  treat  him  as  a  wrongdoer, 
and  maintain  trover.  Bayley,  J.,  there  says :  "  The  defendant  in  the 
first  instance  was  a  wrongdoer,  and  the  plaintiffs  might  have  treated  him 
as  such ;  but  it  was  competent  to  them,  in  their  character  of  assignees, 
•ftom  ®^^^®^  *^  tte^i  him  as  *a  wrongdoer,  and  disaffirm  his  acts,  or  to 
^  affirm  his  acts,  and  treat  him  as  their  agent ;  and,  if  they  have 
once  affirmed  his  acts,  and  treated  him  as  their  agent,  they  cannot  after- 
wards treat  him  as  a  wrongdoer ;  nor  can  they  affirm  his  acts  in  part, 
and  avoid  them  as  to  the  rest.  I  am  of  opinion  that  the  plaintiffs,  in 
their  character  of  assignees,  in  this  c&se,  have  affirmed  the  acts  done  by 
the  defendant  with  reference  to  the  disposition  of  the  goods  of  the  bank- 
rupt, for,  they  have  accepted  from  him  the  balance  of  the  account. 
That  balance  consisted  of  a  sum  due  to  them,  after  giving  them  credit 
for  the  produce  of  all  the  bankrupt's  goods  sold  by  the  defendant.  By 
accepting  and  retaining  that  balance  without  objection,  after  they  had 
received  a  copy  of  the  account  kept  by  the  defendant,  they  adopted  his 
acts,  and  recognised  him  as  their  agent,  and,  having  so  done,  they  are 
not  at  liberty  to  treat  him  as  a  wrongdoer."  [Wilde,  C.  J.  That  was 
a  totally  different  case  :  there,  the  assignees  settled  the  account  and  took 
the  balance.']     The  mode  of  adoption  cannot  make  any  difference. 

Waddington  (with  whom  was  Humfrey\  in  support  of  the  rule.  Hurzt 
V.  Gwennap^  2  Stark.  N.  P.  C.  306,  is  identical  with  the  present  case. 
It  was  there  held  that  the  assignees  of  a  bankrupt  may  maintain  trover 
against  one  who  has  purchased  goods  from  the  bankrupt,  in  the  usual 
course  of  his  trade,  after  a  secret  act  of  bankruptcy,  although  the  goods 
were  purchased  on  sale  or  return,  and  although  the  assignees  afterwards 
demanded  payment  from  the  defendants,  as  upon  a  sale  of  the  goods. 
The  affirmance  of  a  contract  by  the  assignees  of  a  bankrupt,  must  always 
be  understood  to  mean,  if  the  vendee  will  pay  for  the  goods.  Brewer  v. 
Sparrow  was  a  totally  different  case  from  the  present.  There,  the 
•ftQi  1  *^s%^®®s  *^^^  settled  the  account  with  the  defendant,  and  received 
^  the  balance :  and  Holroyd,  J.,  said :  ''  I  think  the  plaintiffs 
adopted  the  acts  of  the  defendant,  by  accepting  the  balance  of  the 
account.  By  doing  so,  they,  at  all  events,  either  recognised  him  as  their 
agent  in  the  sale  of  the  bankrupt's  goods,  or  they  must  have  received 
the  amount  of  that  balance  as  a  satisfaction  for  the  wrongful  act  done 
by  the  defendant.  If  they  have  treated  him  as  their  agent,  they  cannot 
afterwards  treat  him  as  a  wrongdoer,  and  maintain  trover.  If,  on  the 
other  hand,  they  accepted  the  balance  of  the  account  as  a  satisfaction 
for  the  wrongful  act,  the  acceptance  of  that  sum  is  an  answer  to  the 
action.''  Here,  it  cannot  be  doubted  that  there  was  a  complete  conver- 
sion on  the  28th  of  February :  and  nothing  has  been  done  since  to  waive 
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th6  original  tort.  [Cresswell,  J.  Could  the  assignees,  under  the  cir- 
cumstances, affirm  the  sale  bj  relation  ?  If  thej  might,  it  is  difficult  to 
say  that  the  purchase  of  the  goods  was  a  conversion  at  the  time.]  How- 
ever that  might  be,  it  is  clear  thej  might  have  waived  the  tort.  But 
there  is  no  evidence  that  thej  have  done  so ;  and  therefore  they  are 
entitled  to  a  verdict  for  the  6/.  4«.  lie?.  Cur.  adv.  vulL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : 

This  was  an  action  of  trover  brought  by  the  plaintiffs,  as  assignees  of 
T.  Sutton,  a  bankrupt,  for  the  purpose  of  recovering  the  value  of  certain 
goods  which  had  belonged  to  the  bankrupt,  and  which  had  been  sold  by 
the  bankrupt's  shopman  after  an  act  of  bankruptcy  committed  by  the 
bankrupt  having  absconded,  and  after  notice  of  the  act  of  bankruptcy 
received  by  the  defendants. 

Subsequently  to  the  plaintiffs'  appointment  as  assignees,  their  agent 
sent  a  bill  of  parcels  to  the  ^defendants,  as  for  goods  sold  by  the  r^oqn 
bankrupt  to  the  defendants ;  and  the  plaintiffs'  solicitor  demanded  ^ 
payment  of  the  amount  of  such  bill  of  parcels.  The  defendants  refused 
to  pay  for  the  goods ;  whereupon  the  plaintiffs  demanded  the  goods,  and, 
upon  the  defendants'  refusal  to  deliver  them,  the  present  action  of  trover 
was  brought. 

Upon  the  trial,  it  was  contended,  on  the  part  of  the  defendants,  that, 
by  the  delivery  of  the  bill  of  parcels,  and  demand  of  payment  as  for 
goods  sold  and  delivered  by  the  bankrupt,  the  plaintiffs  had  affirmed  the 
sale,  and  could  not  afterwards  disaffirm  it,  and  maintain  trover:  and 
upon  this  objection  the  plaintiffs  were  nonsuited, — leave  being  given  to 
them  to  move  to  enter  a  verdict  in  their  favour  for  the  amount  demanded, 
if  the  court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover. 

It  appears,  by  the  judge's  report  of  the  evidence,  that  the  sale  was 
made  by  the  bankrupt's  servant,  after  his  absconding,  and  altogether 
without  authority,  and  after  notice  of  the  act  of  bankruptcy.  It  is, 
therefore,  clear,  that  the  defendant,  by  receiving  the  goods  under  such 
unauthorised  sale,  was  guilty  of  a  conversion  as  against  the  assignees  of 
the  bankrupt.  There  was  no  evidence  to  show  that  the  plaintiffs,  or 
their  agents,  had  any  notice  that  the  bankrupt  was  indebted  to  the 
defendants,  at  the  time  of  the  delivery  of  the  bill  of  parcels,  or  at  the 
time  the  demand  was  made  for  payment :  and  it  was  proved,  that,  before 
the  delivery  of  the  goods,  the  shopman  who  sold  them  informed  the 
defendants  that  the  goods  must  be  paid  for  to  the  estate  of  the  bankrupt. 

Under  these  circumstances,  the  plaintiffs  obtained  the  present  rule  nisi 
to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  them.  And,  upon 
the  argument  of  the  rule,  the  principal  point  discussed,  was,  whether  the 
plaintiffs  had,  by  the  acts  before  mentioned,  affirmed  the  sale  by 
*the  shopman  as  a  sale  by  their  agent,  and  so  precluded  them-  r«oqo 
selves  from  maintaining  an  action  of  trover.     The  court  is  of  •■ 
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opinion  that  such  was  not  the  effect  of  those  acts ;  and  that  the  utmost 
effect  to  be  given  to  them,  is,  that  they  amounted  only  to  a  qualified 
offer  to  adopt  such  sale,  that  is,  if  the  defendant  would  pay  for  the  goods ; 
and  that,  when  the  defendant  refused  to  pay  for  them,  it  was  competent 
to  the  plaintiffs  to  repudiate  the  sale  altogether,  and  bring  the  present 
action. 

In  the  case  of  Brewer  v.  Sparrow^  7  B.  &  C.  310,  assignees  were  held 
to  have  adopted  the  dealings  of  the  defendant  with  the  estate  of  the 
bankrupt,  which  had  taken  place  after  an  act  of  bankruptcy,  and  with 
notice,  by  adjusting  an  account  of  receipts  and  payments  in  respect  of 
such  dealings,  and  by  receiving  the  balance  due  upon  the  result  of  such 
an  account, — treating  all  the  transactions  as  valid.  But,  in  the  case  of 
Morris  v.  Robinson^  3  B.  &  G.  196,  5  D.  &  R.  34,  where  a  quantity  of 
indigo  had  been  shipped  at  Calcutta,  on  freight,  and  had  been  impro- 
perly sold  under  the  order  of  a  court  of  Vice- Admiralty  at  the  Mauri- 
tius, and  the  proceeds  paid  into  court, — the  owner  of  the  indigo  was  held 
entitled  to  maintain  trover  against  the  defendants,  who  had  purchased 
and  received  thirty-two  chests  of  the  indigo  so  sold,  notwithstanding  the 
plaintiff's  agent,  under  a  power  of  attorney  executed  by  the  plaintiff, 
had  made  an  unsuccessful  application  to  the  Vice-Admiralty  court  to 
obtain  the  proceeds  paid  into  court  of  certain  other  of  the  chests  of 
indigo  sold  under  the  same  circumstances  as  those  purchased  by  the 
defendants.  And  in  Burn  v.  Morris,  4  Tyrwh.  485,  where  trover  was 
brought  for  a  20Z.  bank-note,  which  the  plaintifl^had  lost,  and  which  the 
defendant  had  received  from  a  woman  who  had  found  it,  and  exchanged 
•ftQJ.1  ^*  **'  ^^^  Bank,  ^notwithstanding  the  plaintiff  had  received  from 
-'  the  woman  who  so  found  it  the  sum  of  7/.,  being  part  of  the  pro- 
ceeds which  had  been  obtained  by  the  defendant  by  the  exchange  of  the 
note  at  the  Bank, — the  7/.  being  allowed  only  in  reduction  of  damages: 
and,  upon  Brewer  v.  Sparrow  being  cited,  the  court  said  that  case  was 
distinguishable  by  the  fact  that  the  assignees  had  there  received  a  sum 
as  the  whole  balance  due  to  them  upon  the  footing  of  the  account 
Again,  in  the  case  of  Hurst  v.  Chvennapj  2  Stark.  N.  P.  C.  306,  goods 
had  been  delivered  by  a  bankrupt  to  the  defendant,  upon  sale  or  return, 
after  an  act  of  bankruptcy,  but  without  notice :  the  assignees,  after  their 
appointment,  required  the  defendant  to  say  whether  he  would  keep  the 
goods  or  not:  the  defendant  elected  to  keep  them;  whereupon  the 
assignees  delivered  a  bill  of  parcels,  as  upon  a  sale  by  the  bankrupt  to 
the  defendant,  and  demanded  payment  of  the  amount:  the  defendant 
refused  to  pay,  claiming  a  set-off,  as  in  the  present  case ;  whereupon  the 
assignees,  without  further  demand,  brought  trover,  and  were  held  enti- 
tled to  recover :  and  the  court  confirmed  the  ruling  of  Lord  Ellenbo- 
BOUGH  at  nisi  prius. 

We  are,  therefore,  of  opinion  that  the  plaintiffs,  by  demanding  pay- 
ment for  the  goods,  as  upon  a  sale  by  the  bankrupt, — ^which  demand 
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was  not  acquiesced  in  by  the  defendants,— did  not  preclude  themselves 
from  maintaining  trover  upon  the  defendants'  refusal  to  pay  according 
to  such  demand.  The  plaintiffs  are,  therefore,  entitled  to  make  the  rule 
absolute  for  entering  the  verdict  for  them  for  the  value  of  the  goods  so 
received  bj  the  defendants  under  the  circumstances  before  stated. 

Rule  absolute. 
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A  factor  to  whom  goods  have  been  conaigned  generally  for  sale,  and  who  has  subsequently 
made  advances  to  his  principal  on  the  credit  of  the  goods,  has  no  right  to  sell  them  contrary 
to  the  orders  of  his  principal,  on  the  latter  neglecting,  on  request,  to  repay  the  advances, 
--although  such  sale  would  be  a  sound  eiercise  of  discretion  on  his  part ;  his  authority  to 
sell  not  becoming,  by  reason  of  the  unpaid  advances,  irrevocable,  as  an  authority  coupled 
with  an  interest. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  de- 
fendants, before,  &c.,  were,  and  still  are,  corn-factors,  and  carried  on, 
and  continue  to  carry  on,  the  trade  and  business  of  a  corn-factor,  at 
Liverpool:  that,  on,  &;c.,  in  consideration  that  the  plaintiffs,  at  th«" 
special  instance  and  request  of  the  defendants,  had  consigned  and  deli 
vered  to  the  defendants,  to  wit,  as  such  factors  as  aforesaid,  a  cargo  oi 
wheat,  for  and  on  account  of  the  plaintiffs,  to  wit,  for  certain  reasonabh 
commission  and  reward  to  be  paid  by  the  plaintiffs  to  the  defendants  in 
that  behalf,  they,  the  defendants,  undertook,  and  then  faithfully  pro- 
mised the  plaintiffs,  to  obey  and  observe  the  lawful  orders  and  directions 
of  the  plaintiffs,  to  be  given  by  them  to  the  defendants,  in  regard  to 
the  sale  and  disposal  of  the  said  wheat  by  the  defendants  for  the  plain- 
tiffs: Averment,  that,  although  the  defendants,  as  such  factors,  then 
had  and  received  the-  said  cargo  of  wheat  for  the  purpose  and  upon  the 
terms  aforesaid,  and  although  the  defendants  afterwards,  to  wit,  on,  &;c., 
sold  and  disposed  of  a  certain  small  quantity,  to  wit,  twenty  bushels, 
parcel  of  the  said  cargo  of  wheat ;  and  although  afterwards,  to  wit,  on, 
&c.,  the  defendants  sold  and  disposed  of  another  quantity,  to  wit,  six 
hundred  bushels,  then  being  other  parcel  of  the  said  cargo  of  wheat,  at  and 
for  a  certain  price,  to  wit,  at  the  rate  or  price  of  6s.  4d.  for  each  and  every 
of  the  said  last-mentioned  bushels  of  wheat ;  and  although,  afterwards, 
and  after  such  last-mentioned  sale,  and  whilst  the  residue  of  ^the  said 
cargo  of  wheat  remained  in  the  hands  of  the  •defendants,  as  r^coog 
such  factors,  unsold,  to  wit,  on,  &c.,  the  plaintiffs  ordered  and  ^ 
directed  the  defendants,  to  wit,  as  such  factors  as  aforesaid,  not  to  sell 
any  more  of  the  said  cargo  of  wheat  under  7*.  per  bushel,  and  then 
only  to  the  extent  of  a  small  portion  thereof,  to  wit,  to  the  extent  of 
1600  to  2400  bushels ;  and  although  the  same  order  and  direction  was 
then  a  lawful  order  and  direction  in  that  behalf,  and  the  defendants 
then,  and  long  before  any  of  the  sales  thereinafter  mentioned,  had  due 
notice  of  such  order  and  direction,  and  could  and  might  and  ought  to 
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have  obeyed  and  observed  such  order  and  direction ;  yet  the  defendants, 
not  regarding  their  said  promise  and  undertaking,  but  contriving  and 
intending,  &c.,  did  not  obey  or  observe  the  said  order  and  direction  of 
the  plaintiffs,  so  given  by  them  to  the  defendants  in  respect  of  the  said 
residue  of  the  said  cargo  of  wheat  as  aforesaid,  bat  then  wholly  ne- 
glected and  refused  so  to  do,  and  wrongfully  and  injuriously  sold  and 
disposed  of  the  whole  of  the  said  residue  of  the  said  cargo  of  wheat,  at 
and  after  the  rate  of  much  less  than  7«.  for  each  and  every  bushel 
thereof,  that  is  to  say,  &c.  (alleging  various  sales  for  lesser  prices),  and 
afterwards,  to  wit,  on,  &c.,  the  defendants  wrongfully  and  injuriously 
sold  and  disposed  of  divers,  to  wit,  5376  bushels,  being  the  remainder 
of  such  residue,  at  and  after  the  rate  of  6b.  for  each  and  every  bushel 
thereof,  contrary  to  the  said  order  and  direction  of  the  plaintiffs  so  by 
them  in  that  behalf  given  to  the  defendants  as  aforesaid,  and  contrary 
to  the  duty  of  the  defendants,  as  such  factors  as  aforesaid,  in  that  behalf: 
and  that,  although,  after  the  giving  of  the  order  and  direction  aforesaid, 
and  after  the  violation  thereof  by  the  defendants,  and  whilst  the  re- 
mainder thereinbefo]::e  lastly  specified  of  the  said  residue  of  the  said 
cargo  of  wheat,  to  wit,  the  said  quantity  of  5375  bushels  thereof, 
♦^0*71  ^^^^^^^^  ^^  ^^®  hands  of  the  defendants,  as  such  factors,  ^unsold, 
^  to  wit,  on,  &c.,  the  plaintiffs  ordered  and  directed  the  defendants, 
to  wit,  as  such  factors  as  aforesaid,  not  to  sell  the  said  remainder  of  the 
said  residue  of  the  said  cargo  of  wheat,  or  any  part  thereof,  to  wit, 
without  further  directions  from  the  plaintiffs  in  that  behalf;  and  that, 
although  the  last-mentioned  order  and  direction  was  then  a  lawful  order 
and  direction  in  that  behalf,  and  the  defendants  then,  and  long  before 
the  sale  thereinafter  mentioned,  had  due  notice  of  such  last-mentioned 
order  and  direction,  and  could  and  might  and  ought  to  have  obeyed  and 
observed  the  same,  yet  the  defendants,  further  disregarding  their  said 
promise,  &c.,  wrongfully  and  injuriously  sold  and  disposed  of  the  said 
remainder  of  the  said  residue  of  the  said  cargo,  without  any  further 
directions  from  the  plaintiffs  in  that  behalf,  contrary  to  the  last-men- 
tioned order  and  direction  of  the  plaintiffs,  &c. ;  and  that,  by  reason  of 
the  several  premises,  the  plaintiffs  had  sustained  great  loss,  &c. 

The  second  count,  which  was  similar  in  form,  related  to  another  cargo 
of  wheat. 

The  defendants  pleaded  several  pleas,  upon  special  demurrer  to  the 
third  and  fourth  of  which,  to  the  first  count,  and  the  eighth  and  ninth, 
to  the  second  count,  the  plaintiffs  obtained  judgment  in  Trinity  vacation, 
1846.(a) 

Having  subsequently  obtained  leave  to  plead  two  additional  plea8,(&) 
the  defendants  pleaded  as  follows : — 

Thirteenth, — to  the  first  count, — that,  after  the  said  cargo  of  wheat 
in  the  said  first  count  mentioned  had  been  so  consigned  to  the  defendants 

(a)  3  Man.  Gr.  &  S.  380.  (6)  3  Man.  Gr.  &  S.  401. 
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QS  snch  factors  as  in  the  said  first  count  mentioned,  and  before  the  com- 
mitting by  the  defendants  of  any  of  the  said  alleged  breaches  of  promise 
in  the  said  first  count  mentioned,  to  yrit,  on  the  1st  of  Novetnber,  1842, 
the  defendants,  as  *such  factors  as  aforesaid,  became  and  were  p^^^g^ 
under  advances  to  the  plaintiffs  in  respect  of  the  said  consign-  L 
ment  of  the  said  cargo  of  wheat  in  the  said  first  count  mentioned,  to  a 
large  amount,  to  wit,  to  the  amount  of  8000Z.,  and  which  said  sum  so 
advanced  by  the  defendants,  as  such  factors  as  aforesaid,  to  the  plaintifis, 
was  then  due  and  payable  by  the  plaintifis  to  the  defendants,  and  which 
said  advances  the  defendants  had  come  under  by  reason  of  the  defend- 
ants' having, — after  the  making  of  the  promise  in  the  first  count  men- 
tioned, and  whilst  the  defendants,  as  such  factors  as  aforesaid,  had 
authority  from  the  plaintiffs  to  sell  the  said  cargo  of  wheat  in  the  first 
count  mentioned  at  such  times  and  for  such  prices  as  they,  the  defend- 
ants, in  exercise  of  their  discretion  as  such  factors,  thought  it  best  for 
the  plaintiffs  that  the  cargo  should  be  sold,  and  before  the  giving  of  any 
of  the  orders  in  the  said  first  count  mentioned  by  the  plaintiffs  to  the 
defendants,  to  wit,  on  the  12th  of  July,  1842, — accepted  divers  bills  of 
exchange  for  the  plaintiffs,  and  at  their  request,  against  and  on  the  secu- 
rity of  the  said  cargo  in  the  said  first  count  mentioned :  that  thereupon, 
afterwards,  and  before  the  committing  by  the  defendants  of  any  of  the 
said  alleged  breaches  of  promise  in  the  said  first  count  mentioned,  to 
wit,  on  the  Ist  of  November,  1842,  they,  the  defendants,  gave  notice  to 
the  plaintiffs  that  they,  the  defendants,  required  the  said  sum  of  money 
80  advanced  by  the  defendants,  as  such  factors  as  aforesaid,  in  respect 
of  the  said  consignment  of  the  said  cargo  of  wheat  in  the  said  first  count 
mentioned,  to  be  repaid  to  them,  the  defendants,  by  the  plaintiffs ;  and 
that,  if  the  plaintiffs  did  not  repay  to  them,  the  defendants,  the  said 
sum  of  money,  they,  the  defendants,  would  sell  the  whole  of  the  residue 
of  the  said  cargo  of  wheat  in  the  said  first  count  mentioned,  and,  out  of 
the  money  to  be  produced  by  such  sale,  would  repay  •themselves  p^^qq 
the  said  sum  of  money  so  advanced  by  the  defendants  as  in  that  ■- 
plea  aforesaid :  that,  although  after  they,  the  defendants,  had  given  the 
plaintiffs  the  said  notice  in  that  plea  mentioned,  and  before  the  com- 
mitting by  the  defendants  of  any  of  the  said  alleged  breaches  of  promise 
in  the  said  first  count  mentioned,  a  reasonable  time,  for  the  plaintiffs  to 
have  repaid  to  the  defendants  the  said  sum  of  money  so  advanced  by  the 
defendants,  had  elapsed, — ^yet  the  plaintiffs  did  not,  nor  would,  repay  to 
the  defendants  the  said  sum  of  money,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  and  the  whole  of  the  said  sum  of  money, 
at  the  time  of  the  committing  by  the  defendants  of  the  said  several 
alleged  breaches  of  promise  in  the  first  count  mentioned,  remained  due 
and  unpaid  from  the  plaintiffs  to  the  defendants :  that,  at  the  time  when 
the  defendants  gave  the  plaintiffs  the  said  notice  in  this  plea  mentioned, 
and  from  thence  continually  until  and  at  the  several  times  when  the 
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defendants  so  sold  the  said  residue  of  the  said  cargo  of  wheat  as  in  the 
said  first  count  mentioned,  the  defendants  believed  it  to  be,  and  it  was, 
for  the  benefit  and  advantage  of  the  plaintiffs  that  the  said  residue  of 
the  said  cargo  of  wheat  should  be  sold,  and  that  the  sales  of  the  said 
residue  were  beneficial  and  advantageous  sales  for  the  plaintiffs,  and 
were  made  by  them,  the  defendants,  in  the  exercise  of  a  sound  discre- 
tion, as  such  factors  for  sale  as  aforesaid,  for  the  benefit  of  the  plaintiffs, 
and  as,  and  at  such  times,  and  for  such  prices,  as  they,  the  defendants, 
in  the  exercise  of  a  sound  discretion  as  such  factors  as  aforesaid,  thought 
it  best  for  the  plaintiffs  that  the  said  residue  of  the  said  cargo  of  wheat 
should  be  sold ;  wherefore  the  defendants,  at  the  several  times  when,  &e , 
in  the  said  first  count  mentioned,  as  well  for  the  benefit  of  the  plaintiffs, 
•Qnm  ^^  ^^^  ^^®  purpose  of  reimbursing  and  repaj^ng  to  them,  the  *de- 
^  J  fendants,  the  said  sum  of  money  so  advanced  by  the  defendants 
as  in  that  plea  aforesaid,  and  in  the  exercise  of  such  sound  discretion 
as  aforesaid,  sold  the  said  residue  of  the  said  cargo  of  wheat  in  the  said 
first  count  mentioned,  at  the  said  price  in  the  said  first  count  mentioned, 
the  same  being  the  best  price  which  could  be  then  obtained  for  the  said 
residue  of  the  said  cargo  of  wheat,  and  with  the  moneys  produced  by  the 
said  last-mentioned  sales,  being  a  less  amount  than  the  amount  of  the 
said  advances,  did  then  repay  and  reimburse  to  them,  the  defendants, 
so  much  of  the  said  sum  so  advanced  by  the  defendants  to  the  plaintiffii 
as  aforesaid,  as  the  said  moneys  so  advanced  as  aforesaid  were  sufficient 
to  repay  and  reimburse,  as  they  lawfully  might,  &c., — verification. 

Fourteenth, — to  the  first  count, — that,  before  and  at  the  time  of  the 
giving  the  after-mentioned  notice  by  the  defendants  to  the  plaintiffs  as 
in  the  first  count  mentioned,  the  plaintiffs  were  indebted  to  the  defendants 
in  a  large  sum  of  money,  to  wit,  the  sum  of  3000{.,  for  advances  before 
then  made  by  the  defendants,  as  such  factors  as  aforesaid,  to  the 
plaintiffs,  in  respect  of  and  against  consignments  of  goods  before  then 
made  by  the  plaintiffs  to  the  defendants,  as  such  factors  as  aforesaid,  for 
the  purpose  of  such  goods  being  sold  and  disposed  of  by  the  defendants, 
as  such  factors  as  aforesaid,  for  the  plaintiffs;  and,  by  reason  of  the 
plaintiffs'  being  so  indebted  to  the  defendants,  the  defendants,  as  such 
factors,  before  and  at  the  time  of  the  giving  the  notice  thereinafter 
mentioned,  &c.,  had  a  lien  upon  the  said  residue  of  the  said  cargo  of 
wheat,  and  upon  the  proceeds  of  the  residue  of  the  said  cargo  of  wheat, 
after  the  same  was  sold,  for  the  said  sum  of  money  so  due  and  owing 
from  the  plaintiffs  to  the  defendants,  and  had  a  right  to  have  the  ssid 
last-mentioned  sum  of  money  paid  and  satisfied  to  them,  the  defendants,  out 
^^^  ,  *of  the  said  proceeds  of  the  said  cargo  of  wheat :  and  thereupon 
•I  they,  the  defendants,  after  the  plaintiffs  had  become,  and  whilst  they 
were,  so  indebted  to  the  defendants,  and  before  the  said  alleged  breaches 
of  promise  in  the  said  first  count  mentioned,  to  wit,  on  the  1st  of 
November,  1842,  gave  notice,  &c.,  (as  in  the  thirteenth  plea):  The  plea 
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tnen  proceeded,  in  similar  terms,  to  allege,  that  a  reasonable  time  for 
paying  the  money  had  elapsed ;  that  the  plaintiffs  had  not  paid ;  thai 
the  defendants  believed  it  to  be,  and  it  was,  for  the  benefit  of  the  plain- 
tiffs to  sell  the  residue  of  the  cargo ;  that  the  sales  in  the  first  count 
mentioned  were  advantageous  to  the  plaintiffs ;  and  that  the  defendants, 
in  the  exercise  of  a  sound  discretion,  as  factors  for  sale,  for  the  benefit 
of  the  plaintiffs,  as  well  as  for  reimbursing  themselves,  sold  for  the  price 
in  the  first  count  mentioned,  the  same  being  the  best  that  could  be 
obtained,  and  paid  themselves  as  much  of  the  sum  due  from  the  plain- 
tiffs as  the  produce  would  satisfy, — verification. 

The  fifteenth  and  sixteenth  pleas  were  addressed  to  the  second  count, 
and  were  similar  in  form  to  the  thirteenth  and  fourteenth  respectively. 

Special  demurrers,  and  joinders, — the  main  question  being,  whether  a 
factor  who  has  made  advances  on  account  of  his  principal,  has  a  right 
to  sell  the  goods  in  his  hands,  contrary  to  the  orders  of  his  principal, 
on  the  principal's  making  default  in  repaying  those  advances. 

Channelly  Serjt.  (with  whom  was  TaprelVjy  in  support  of  the  demur- 
rers. The  added  pleas  are  the  same  as  those  that  were  before  the  court 
upon  the  former  occasion,  with  the  exception  of  an  averment,  that,  ^^  at 
the  time  when  the  defendants  gave  the  plaintiffs  the  said  notice  in  the 
plea  mentioned,  and  from  thence  ^continually  until  and  at  the  r^irQAo 
several  times  when  the  defendants  so  sold  the  said  residue  of  the 
said  cargo  of  wheat  as  in  the  count  mentioned,  the  defendants  believed 
it  to  be,  and  it  was,  for  the  benefit  and  advantage  of  the  plaintiffs  that 
the  said  residue  of  the  said  cargo  of  wheat  should  be  sold ;  and  that  the 
sales  of  the  said  residue  of  the  said  cargo  of  wheat  in  the  count  men- 
tioned, were  beneficial  and  advantageous  sales  for  the  plaintiffs,  and  were 
made  by  them,  the  defendants,  in  the  exercise  of  a  sound  discretion,  as 
such  factors  for  sale  as  aforesaid,  for  the  benefit  of  the  plaintiffs,  and  at 
such  times  and  for  such  prices  as  they  the  defendants,  in  the  exercise  of 
a  sound  discretion  as  such  factors  as  aforesaid,  thought  it  best  for  the 
plaintiffs  that  the  said  residue  of  the  said  cargo  of  wheat  should  be 
sold."  None  of  the  authorities  that  were  cited  on  the  former  occasion 
support  the  added  pleas.  Story,  in  §  308  of  his  treatise  on  Bailments, 
is  evidently  speaking  of  such  a  pledge  as  was  the  subject  of  discussion 
in  Pothonier  v.  Dawson^  Holt,  N.  P.  C.  883.  [Wildb,  C.  J.  A  mere 
dead  pledge.]  He  puts  it  upon  the  footing  of  a  contract  by  implication. 
But  the  same  learned  author,  in  his  treatise  on  the  Law  of  Agency, 
page  380,  §  371,  in  dealing  with  the  question  as  to  how  a  lien  may  be 
enforced  and  taken  advantage  of,  says:  '^In  respect  to  the  rights 
conferred  upon  a  party  by  a  lien,  it  may  be  stated  that  they  are  gene- 
rally of  a  very  limited  nature.  As  a  lien  is,  ordinarily,  nothing  more 
than  a  right  of  retainer  of  the  property,  the  party  cannot  sell  or  dispose 
of  the  property  in  order  to  satisfy  his  lien,  unless  with  the  consent 
of  the  owner,  either  express,  or  implied  from  the  nature  and  objects  of 
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the  very  transaction.  Thus,  for  example,  if  goods  are  consigned  to  a 
factor  for  sale,  and  he  makes  advances  upon  them,  he  is,  of  course, 
'^'in vested  with  a  right  to  sell  them,  and  may,  out  of  the  proceeds, 


•903] 


satisfy  his  lien,  or  use  it  by  way  of  set-off.  (a)    Nay,  in  certain 


cases,  where  he  has  made  advances  as  a  factor,  it  would  seem  to  be  clear  that 
he  may  sell  to  repay  those  advances,  without  the  assent  of  the  owner 
{invito  dominoj)  if  the  latter,  after  due  notice  of  the  intention  to  sell  for  the 
advances,  does  not  repay  him  the  amount,  (b)  [Wilde,  C.  J.  The  pas- 
sage is  somewhat  equivocal.]  The  question  is,  whether  it  applies  to  a  case 
where  the  factor  receives  the  goods  under  a  contract  to  obey  the  lawful 
orders  of  his  principal.  [V.  Williams,  J.  The  real  question  is,  whether, 
where  a  factor  who  receives  goods  for  sale  as  factor,  makes  advances 
upon  the  security  of  the  goods,  the  power  of  sale  becomes  irrevocable. 
WiLDB,  C.  J.  The  "lawful  orders"  must  have  reference  to  the  delivery 
of  the  goods  to  the  party  as  a  factor  for  sale.]  The  defendants  might 
have  traversed  the  receipt  of  the  goods  under  the  contract  alleged,  or 
that  the  orders  were  lawful  orders.  Suppose  that  the  contract  had  been 
that  the  defendants  should  not  sell  below  a  certain  stipulated  price, 
and  they  subsequently  came  under  advances ; — ^the  defendants  clearly 
would  have  a  lien :  but,  if  they  acquired  a  right  to  sell,  at  all  events, 
it  must  be  by  virtue  of  a  new  and  substituted  contract.  [Mauls,  J. 
That  would  not  be  non  assiunpsit ;  therefore,  you  cannot  object 
to  the  plea  on  that  ground.  Wilde,  C.  J.  The  plea  does  not 
*Q(\A'}  *^^^®^^^  ^^  *  denial  of  the  contract  declared  on.  Maulb,  J.  The 
■^  fault  of  the  plea  seems  to  be,  that  it  goes  too  far ;  it  shows  that, 
before  the  breach,  the  original  contract  was  put  an  end  to.  Wilde, 
C.  J.  It  certainly  is  not  consistent  with  justice,  that  the  principal 
should  recall  his  orders  after  the  factor  has  come  under  advances  for 
him.  Maule,  J.  It  may  be  that  the  obtaining  of  advances  would  ope- 
rate as  a  license  to  the  factors  here,  to  do  that  which  under  their  former 
agreement  they  could  not  do, — still  leaving  the  agreement  subsisting. 
Might  not  this  plea  be  sustained  as  a  plea  of  leave  and  license  ?]  We 
could  not  traverse  the  discretion.  [Maule,  J.  Why  not  reply  de 
injurid  f'\ 

Oromptorif  (with  whom  was  ByleB,  Serjt.,)  contrft.  The  pleas  in  qucs* 
tion  are  good  in  substance  and  in  form.  The  declaration  is  founded 
upon  an  executed  consideration:  the  promise,  therefore,  must  be  the 
promise  in  law  arising  from  that  consideration:  Brotvn  v.  Crumpy  6 
Taunt.  800, 1  Marsh.  667 ;  Hopkins  v.  Logan^  6  M.  &  W.  241,  7  Dowl. 

(a)  Citing  3  Chitty  on  Comm.  and  Manuf.  551 ;  Pothonier  v.  Dawson,  Holfa  N.  P.  C.  383; 
Zoit  V.  MUlauden^  16  Martin,  R.  471,  Montague  on  Lien,  part  I.  ch.  3,  p.  23,  24 ;  2  LiTcrm. 
on  Agency,  103,  104 ;  2  Kent.  Comm.  Lect.  p.  641,  3d  edit. 

(6)  To  this  the  learned  author  adds  in  a  note, — **  This  point  has  been  expressly  decided  in  the 
Supreme  Court  of  Massachusetts,  at  the  March  term,  1839.  at  Boston,  in  the  case  of  Pmriur 
▼.  Brafu^eTf  2  Law  Reporter,  p.  46,  for  June,  1839 :"  and  he  refers  to  some  of  the  authorities 
mentioned  in  the  preceding  note,  and  also  to  JRiee  ▼.  Austin,  17  Mass.  R.  197. 
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P.  C.  860 ;  Granger  v.  Collin9,  6  M.  k  W.  458 ;  Jackson  v.  Cobbin,  8 
M.  &  W.  790,  1  Dowl.  N.  S.  '>6;  Roseorla  v.  Thomas,  8  Q.  B.  284,  2 
Gale  k  D.  608.  [V.  Williams,  J.  The  principle  laid  down  in  those 
cases  is  somewhat  narrowed  by  the  case  of  Kaye  v.  Dutton,  7  M. 
k  W.  807,  8  Scott,  N.  R.  495.]  This  is  not  an  action  upon  the  case; 
it  is  an  action  founded  upon  the  defendants'  duty  as  factors.  The 
facts  here  pleaded,  as  matter  of  law,  afford  a  defence.  By  the 
law  of  England,  as  well  as  of  all  other  commercial  countries,  a 
factor  to  whom  goods  are  consigned  for  sale,  has  a  right  to  sell 
the  goods  in  order  to  reimburse  himself  for   advances  made  to  his 


^principal,  provided  the  sale  be  made  in  the  exercise  of  a  sound 
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discretion,  and  is  beneficial  to  the  consignor :  in  other  words,  that 
the  power  of  sale  is  irrevocable,  where  the  factor  has  made  advances 
upon  the  credit  of  the  goods.  It  is  part  of  the  law-merchant,  which, 
like  the  negotiability  of  bills  of  exchange,  or  the  general  lien  of  bankers, 
is  to  be  judicially  noticed :  Brandao  v.  Bamett\  12  Clark  k  Finn.  787, 
8  Man.  Gr.  &  S.  619;  notes  to  Wigglesworth  v.  Dallison^  1  Smith's 
Leading  Cases,  806,  807.  If  this  were  not  so,  factors  would  be  very 
unlikely  to  make  advances.  In  Maclean  v.  Dunn^  4  Bingh.  722,  1  M. 
&  P.  761,  Best,  C.  J.,  points  out  the  mischief  that  would  arise,  if  the 
right  of  sale  did  not  exist.  ''It  is  admitted,"  he  says,  ''that  perishable 
articles  may  be  resold.  It  is  difficult  to  say  what  may  be  esteemed 
perishable  articles,  and  what  not ;  but,  if  articles  are  not  perishable, 
price  is,  and  may  alter  in  a  few  days,  or  a  few  hours,  "(a)  And  there  is 
no  case  in  the  books  that  is  adverse  to  the  position  now  contended  for. 
In  Raleigh  v.  Atkinson,  6  M.  &  W.  670, — which  was  cited  on  the  former 
argument, — ^the  goods  were  received  with  special  directions  not  to  sell 
them  at  less  than  invoice  prices,  until  the  consignee  had  rendered  an 
account  to  the  consignors,  and  they  had  been  enabled  to  judge,  and  had 
determined,  and  had  given  the  consignee  notice,  whether  they  would 
redeem  the  goods  without  sale  or  not.  Here,  the  consignment  waa 
general.  "  Lawful  orders"  means  only  such  orders  as  might  lawfully 
be  given  and  acted  upon.  In  Graham  v.  Dgster,  6  M.  &  S.  1,  the 
plaintifis,  having  a  consignment  of  *goods  coming  from  abroad,  t^cqa^ 
transmitted  the  bill  of  lading, — which  was,  to  deliver  to  their  *■ 
order, — to  B.  k  Co.,  their  brokers  in  London,  instructing  them  to  sell, 
and,  on  the  arrival  of  the  consignment,  drew  on  B.  k  Co.,  as  on  former 
occasions,  in  anticipation  of  the  proceeds,  authorising  B.  k  Co.  to  deal 
with  the  consignment  at  their  discretion,  which  bills  B.  k  Co.  accepted, 
and  placed  the  consignment  in  the  hands  of  the  defendant,  their  factor, 
for  sale,  not  disclosing  to  him  that  it  was  not  their  property,  and  drew 
on  him  on  account,  which  bill  he  accepted  and  paid,  and  sold  the  goods, 

(a)  His  lordship  was  dealing  with  the  question  whether  a  resale  of  goods  by  the  vendor,  on 
purchaser's  refusal  to  accept  them,  amounted  to  a  rescission  of  the  original  contract  of  sale, 
«>  as  to  preclude  the  former  from  recovering  damages  for  the  breach  of  such  contract. 

VOL,  V. — 71 


906  Smart  v.  Sandars.   E.  T.  1848. 

and  rendered  his  account,  including  the  sale  therein,  to  S.  &  Co.,  who, 
before  their  acceptances  became  due,  failed,  and  the  same  were  dis- 
honoured :  and  it  was  held  that  the  plaintiffs  were  entitled  to  recover  the 
proceeds  of  such  sale  from  the  defendant.  Bayley,  J.,  remarking  upon 
Shipley  V.  Kymer^  1  M.  k  S.  484,  there  says :  "  The  case  of  Shipley  v. 
Kymer  is  nearly,  in  all  respects,  like  this,  except  that  this  has  been 
treated  as  a  case  of  implied  authority.  But  the  fact  that  the  plaintiffs 
drew  bills  against  this  consignment,  and  had  also  drawn  in  like  manner 
against  other  consignments,  makes  no  difference  with  respect  to  raising 
an  implied  authority;  it  is  every  day's  practice  between  factor  and 
principal  so  to  do ;  and  the  only  difference  which  this  practice  makes,  is, 
that  it  conveys  to  the  factor  a  right  to  reimburse  himself;  but  it  is 
unnecessary  for  this  purpose  that  he  should  be  enabled  to  pledge ;  he 
may  sell  on  credit,  and  discount  the  bills ;  and,  if  he  fears  that  these 
means  will  not  insure  his  reimbursement,  he  must  stipulate,  if  he  will  have 
it,  for  authority  to  pledge."  [Maulb  and  V.  Williams,  JJ.  That  does 
not  extend  the  right  to  sell.  Wilde,  C.  J.  I  rather  think  it  means  a  right 
to  sell  adversely.]  Unless  it  means  that  it  means  nothing.  In  Warner  v. 
♦ftOTI  *^*^^yx  1  M.  i  W.  591,  Parkb,  B.,  intimated  an  opinion  that 
^  the  factor  might  sell,  to  reimburse  himself  for  advances :  but  the 
point  was  not  in  judgment.  The  American  authorities  upon  the  subject, 
however,  are  entitled  to  great  weight ;  and  particularly  the  judgment  of 
Dr.  Story,  in  Bri)wn  v.  M*Gran^  14  Peters'  Rep.  479.  That  was  an 
action  instituted  against  the  consignees  of  two  hundred  bales  of  cotton, 
shipped  by  the  direction  of  the  owner  to  Liverpool,  on  which  the  owner 
had  received  an  advance  by  an  acceptance  of  his  bills  on  New  York, 
which  acceptance  was  paid  out  by  bills  drawn  on  the  consignees  of  the 
cotton  in  Liverpool.  Some  time  after  the  shipment  of  the  cotton,  the 
owner  wrote  to  the  consignees  in  Liverpool,  expressing  his  ** wishes" 
diat  the  cotton  should  not  be  sold  until  they  shorid  Irear  ftirther  from 
him.  In  answer  to  this  letter,  the  consignees  wrol«,  **Ye«r  wishes 
in  respect  to  the  cotton  are  noted  accordingly."  No  other  |irovision 
than  from  the  sale  of  the  cotton  for  the  payment  of  the  advance,  was 
made  by  the  consignor,  when  the  same  was  shipped ;  and  no  instracttons 
for  its  reservation  from  sale  were  given  when  the  shipment  was  made. 
Immediately  after  the  acceptance  of  the  bill  drawn  against  Ae  cotton, 
on  the  consignees  in  Liverpool,  they  sold  the  same  for  a  profit  of  aboat 
10  per  cent  on  the  shipment.  Cotton  rose  in  price  in  Liverpool  to  more 
than  50  per  cent  profit  on  the  invoice,  between  the  acceptance  of  the  bill 
of  exchange,  and  the  arrival  of  the  same  at  maturity.  The  action  was 
brought  to  recover  the  difference  between  the  actual  sales,  and  the  sum 
the  same  would  have  brought  had  it  been  sold  at  the  subsequent  high 
prices  at  Liverpool.  The  jury  having  found  a  verdict  for  the  plaintiff 
below,  under  the  direction  of  the  court,  the  case  came   before  the 
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Supreme  Court  upon  a  bill  of  exceptions ;  and  the  *judgment  of  p„tQ/vo 
that  court  was  delivered  bj  Mr.  Justice  Story.     ^'  The  counsel  '- 
for  the  defendants/'  says  that  learned  judge,  ''asked  the  court  to 
instruct  the  jury, — first,  that  the  advance  by  the  house  of  Brown*  in 
New  York,  was,  in  effect,  an  advance  by  the  house  in  Liverpool ;  and, 
after  the  advance  so  made,  the  shipper  had  no  right  to  alter  the  instruc-  . 
tions  which  were  given  at  the  time  of  such  advance ; — secondly,  that  the 
house  in  Liverpool  having  advanced  so  large  an  amount  on  this  cotton, 
having  a  previous  unsettled  claim  against  the  shipper,  and  the  shipper 
having  afterwards,  and  before  the  sale  of  the  cotton,  become  insolvent, 
the  house  in  Liverpool  had  a  right  to  sell  for  their  reimbursement,  not- 
withstanding the  subsequent  orders  of  the  shipper.     The  court  refused 
to  give  these  instructions ;  and,  in  our  judgment,  with  great  propriety, 
as  each  of  them  involved  matters  of  fact  in  controversy  before  the  jury, 
upon  which  it  was  exclusively  their  province  to  decide.     If  the  defendants 
meant  to  draw  from  the  court  an  opinion  in  point  of  law  upon  the 
assumed  facts,  the  proper  mode  would  have  been  to  have  asked  the  court 
to  instruct  the  jury,  that,  if  they  found  the  facts  to  be  as  they  assumed, 
then  that  the  law  was  as  these  instructions  stated.     The  court  then 
proceeded  to  instruct  the  jury,  that,  if  they  found  from  the  evidence  in 
the  cause  that  the  plaintiff  had  given  instructions  to  the  defendants,  by 
his  letter  of  the  20th  of  April,  1888,  not  to  sell  any  cottons  which  the 
defendants  might  have  on  hand  when  that  letter  reached  them,  in 
which  the  plaintiff  was  interested,  «ntil  the  defendants  heard  from  him 
again;   and  that  such  instructions  weire  received  and  recognised   by 
the  defendants,  by  the  evidence  in  the  oause,  and  particularly  by  a 
letter  given  in  evidence  as  one  from  the  defendants  to  the  plaintiff, 
dated  the  24th  of  May,  1822,  in  reply  to  the  plaintiff's  letter  to 
them  of  the  20th  April,  1833,  that  then  the  defendants  were  not 
^justifiable  in   law  in  the  sale  of  the  8d  of  June,  1838,  on  r«QAQ 
account  of  the  defendants  having  on  that  day  accepted  Brown, 
Brothers  &  Co.*8  draft  for  1871/.  0«.  9<2.,  dated  the  7th  of  May,  at 
sixty  days'  sight.     It  is  observable  that  this  instruction  is  given  in  abso- 
lute terms,  without  reference  to  any  other  facts  in  the  cause  which 
might  be  found  by  the  jury  upon  the  evidence  before  them,  and  there- 
fore must  be  deemed  to  apply  to  every  posture  of  the  facts  which  the 
evidence  might  warrant     tt  must,  therefore,  be  deemed  to  apply  to  the 
case,  although  the  advance  was  originally  made  by  the  New  York  house 
for  and  on  account  of  the  Liverpool  house,  as  agents  or  partners  thereof, 
or  the  Liverpool  house  had  entered  into  engagements  prior  to  the 
advance,  to  become  responsible  for  the  reimbursement  thereof  to  the  New 
York  house,  in  the  manner  stated  in  the  evidence ;  and  although  the 
plaintiff  was,  before  the  writing  of  the  letters,  actually  insolvent,  and 
had  failed  in  business ;  and  that  fact  was  known  to  the  defendants." 
After  having  disposed  of  one  of  the  objections  taken  to  this  ^'  instruc- 
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tion,"  the  leanied  judge  thus  deals  with  the  other: — "But  the  main 
objection  to  the  instruction  is  of  a  more  broad  and  comprehensive  cha- 
racter. The  instruction,  in  effect,  decides,  that,  in  the  case  of  a  general 
consignment  of  goods  to  a  factor  for  sale,  in  the  exercise  of  his  own 
discretion  as  to  the  time  and  manner  of  sale,  the  consignor  has  a  right, 
by  subsequent  orders,  to  suspend  or  postpone  the  sale,  at  his  pleasure^ 
notwithstanding  the  factor  has,  in  consideration  of  such  general  consign- 
ment, already  made  advances,  or  incurred  liabilities  for  the  consignor, 
at  his  request,  trusting  to  the  fund  for  his  due  reimbursement.  We  arc 
of  opinion  that  this  doctrine  is  not  maintainable  in  point  of  law.  We 
understand  the  true  doctrine  upon  this  subject  to  be  this :  Wherever  a 
consignment  is  made  to  a  factor  for  sale,  the  consignor  has  a  right, 
*Qim  g^^^^^'ly?  *^  *control  the  sale  thereof,  according  to  his  own 

J  pleasure,  from  time  to  time,  if  no  advances  have  been  made  or 
liabilities  incurred  on  account  thereof;  and  the  factor  is  bound  to  ^bey 
his  orders.  This  arises  from  the  ordinary  relation  of  principal  and 
agent.  If,  however,  the  factor  makes  advances,  or  incurs  liabilities,  on 
account  of  the  consignment,  by  which  he  acquires  a  special  property 
therein ;  then  the  factor  has  a  right  to  sell  so  much  of  the  consignment 
as  may  be  necessary  to  reimburse  such  advances  or  meet  such  liabilities; 
unless  there  is  some  existing  agreement  between  himself  and  the  con- 
signor, which  controls  or  varies  this  right.  Thus,  for  example,  if,  con- 
temporaneous with  the  consignment  and  advances  or  liabilities,  there  are 
orders  given  by  the  consignor,  which  are  assented  to  by  the  factor,  that 
the  goods  shall  not  be  sold  until  a  fixed  time ;  in  such  a  case,  the  con- 
signment is  presumed  to  be  received  by  the  factor  subject  to  such  orders  ; 
and  he  is  not  at  liberty  to  sell  the  goods  to  reimburse  his  advances  or 
liabilities,  until  after  that  time  has  elapsed.  The  same  rule  will  apply 
to  orders  not  to  sell  below  a  fixed  price :  unless,  indeed,  the  consignor 
shall,  after  due  notice  and  request,  refuse  to  provide  any  other  means  to 
reimburse  the  factors.  And  in  no  case  will  the  factor  be  at  liberty  to 
sell  the  consignment  contrary  to  the  orders  of  the  consignor,  although 
he  has  made  advances,  or  incurred  liabilities  thereon,  if  the  consignor 
stands  ready,  and  offers  to  reimburse  and  discharge  such  advances  and 
liabilities.  On  the  other  hand,  where  the  consignment  is  made  gene- 
rally, without  any  specific  orders  as  to  the  time  or  mode  of  sale,  and 
the  factor  makes  advances  or  incurs  liabilities  on  the  footing  of  such 
consignment,  there  the  legal  presumption  is,  that  the  factor  is  intended 
to  be  clothed  with  the  ordinary  rights  of  factors,  to  sell,  in  the 
exercise  of  a  sound  discretion,  at  such  time  and  in  such  mode  as  the 
*Q1 1 1  ^^^S^  ^^  *trade  and  his  general  duty  require ;  and  to  reimburse 

J  himself  for  his  advances  and  liabilities  out  of  the  proceeds  of  the 
sale :  and  the  consignor  has  no  right  by  any  subsequent  orders,  given 
after  advances  have  been  made  or  liabilities  incurred  by  the  factor,  to 
suspend  or  control  this  right  of  sale,  except  so  far  as  respects  the  surploii 


5  Manning,  Granger,  a  rfcorr.  91 1 

of  the  consignment  not  necessary  for  the  reimbursement  of  such 
advances  or  liabilities.  Of  course,  this  right  of  the  factor  to  sell  to 
reimburse  himself  for  his  advances  and  liabilities,  applies  with  stronger 
force  to  cases  where  the  consignor  is  insolvent,  and  where  therefore  the 
consignment  constitutes  the  only  fund  for  indemnity.  Such,  then,  being 
the  relative  rights  and  duties  of  the  parties,  we. are  of  opinion  that  the 
instruction  given  to  the  jury  by  the  learned  judge  in  the  Circuit  Court, 
is  not  maintainable  in  point  of  law.  The  consignment  was  general,  to 
the  Liverpool  house,  for  sale ;  the  advances  and  liabilities  were  contem- 
poraneous with  the  consignment;  there  were  no  contemporaneous  orders 
limiting  or  qualifying  the  general  rights  of  the  factors  resulting  from 
these  circumstances ;  the  consignor,  subsequently,  either  failed  in  busi- 
ness, or  was  believed  to  have  failed  ;  the  wishes  subsequently  expressed 
by  the  letter  of  the  20th  of  April,  even  admitting  them  to  have  the  force 
of  orders,  were  unaccompanied  with  any  other  means  of  indemnity,  or 
even  with  any  offer  of  reimbursement  of  the  advances  or  liabilities. 
Unless,  then,  upon  the  established  principles  of  law,  the  consignor  had  a 
clear  right  to  control  the  sale  of  the  consignment,  by  any  orders  which 
he  might  in  his  discretion  choose  to  give,  notwithstanding  such  advances 
and  liabilities, — which  we  are  of  opinion  he  had  not, — the  instruction 
was  erroneous."  That  is  precisely  this  case:  and  it  is  an  authority  that 
is  entitled  to  great  consideration,  being  a  well-reasoned  and  solemn  judg- 
ment of  a  court  of  the  last  resort.  The  law  is  •similarly  laid 
down  in  the  Code  de  Commerce(a)  of  Holland,  articles  80-83.  L 
'^  Le  commissionnaire  (art.  80),  pour  toutes  les  actions  qu'il  aurait  k 
exercer  centre  son  commettant,  tant  pour  le  remboursement  de  ses 
avances,  int^rSts  et  frais,  qtte pour  les  obligations  courantes  quit  a  con^ 
tractSes  pour  lui,{b)  aura  un  privilege  sur  la  valeur  des  marchandises  ou 
effets  que  le  commettant  lui  a  exp^di^s  de  T^tranger  pour  6tre  vendus 
pour  son  compte,  s'ils  se  trouvent  k  sa  disposition  dans  ses  magasins  ou 
dans  un  d^pot  public,  ou  s'ils  se  trouvent  en  sa  possession  de  quelque  autre 
mani^re,  ou  si,  avant  leur  arriv^e,  il  pent  constater  Texp^dition  qui  lui 
en  a  6t6  faite  par  un  connaissement  ou  par  une  lettre  de  voiture."  ^'Le 
mSme  privilege  (art.  81)  appartient  au  commissionnaire  auquel  ont  4t4 
envoy^s  des  marchandises  ou  effets  dans  le  mSme  but,  d'un  autre  lieu 
situ^  dans  Tint^rieur  du  royaume,  mais  seulement  et  exclusivement  pour 
ses  avances,  int^r^ts  et  frais,  ou  pour  les  obligations  qu'il  a  contract^es 
par  rapport  aux  marchandises  ou  effets  sur  lesquels  il  veut  exercer  son 
privilege.*'  ''  Si  les  marchandises  ou  effets  (art.  82)  ont  6t6  vendus  et 
livr^s  pour  le  compte  du  commettant,  le  commissionnaire  se  remboursera 

(a)  The  French  text  is  a  translation,  by  authority^  from  the  Dutch  original. 

ib)  This  power,  which  is  in  the  nature  of  n  general  lien,  is  not  given  by  the  corresponding 
article  of  the  French  Code  de  Commerce  (No.  93),  or  by  any  of  the  excellent  dispoaitioos  of  tho 
Spanish  code  with  respect  to  the  rights  and  liabilities  of  factors. 
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8ur  le  prodttit  de  la  vente  dn  montant  de  ses  avances,  int^r^ts  et  frais, 
par  pr^f(£renc«  aux  autres  cr^anciers  du  commettant."  **Si  le  commet' 
tant  (art.  88)  a  envoy^  de  T^tranger  au  commissionnaire  dea  mar- 
chandises  on  effets,  avec  ordre  de  les  tenir  en  d^pdt  k  sa  disposition,  on 
bien  s'il  a  limits  son  pouvoir  de  les  vendre,  et  si  le  premier  est  restd  en 
•Q1Q1  ^®™®''^^  ^®  satisfaire  aux  obligations  pour  lesquelles  •il  est 
-I  accord^  nn  privilege  aux  termes  de  Tart.  80,  le  commissionnaire 
pourra,  sur  la  production  des  preuves  n^cessaires,  et  sur  nne  simple 
requite,  obtenir  du  tribunal  d'arrondissement  de  son  domicile,  de  faire 
vendre  les  marchandises  on  effets  sur  lesquels  il  est  privil^gi^,  en  rente 
publique,  ou  par  deux  courtiers  nomm^s  par  le  tribunal,  suivant  le  cours 
de  la  bourse  ou  du  march^  ;  et  cela  soit  en  totality,  soit  en  telle  partie 
que  le  juge  ordonnera,  selon  le  montant  de  la  dette."(tf)  It  is  no  answer 
to  say,  that  this  has  to  be  done  through  the  intervention  of  a  court.  That 
is  the  course  pursued  on  the  continent  of  Europe ;  where  the  like  practice 
prevails  in  the  case  of  a  stoppage  in  transitu :  Inglig  v.  Usherwoodj 
1  East,  515;  Abbott  on  Shipping,  8th  edit.  512,  513 ;  Ma$on  v.  Lick" 
harrow^  1  H.  Blac.  857. 

Channelly  Serjt.,  in  reply.  It  is  true  that  the  earlier  part  of  the 
declaration  states  a  by-gone  consideration:  but,  taking  the  whole 
together,  this  clearly  is  not  the  case  of  a  contract  entirely  founded 
upon  an  executed  consideration.  To  entitle  him  to  succeed,  the  defend- 
ant here  must  satisfy  the  court  that  the  right  of  the  factor  to  sell,  in 
defiance  of  his  principal's  orders,  exists,  as  matter  of  necessary  legal 
inference,  in  all  cases  where  the  former  has  made  advances,  or  incurred 
liabilities,  on  account  of  the  latter.  In  Brovm  v.  M^Qran^ — ^the 
authority  now  mainly  relied  on, — the  consignment  and  the  advance 
^  appear  to  have  been  concurrent ;  which  places  it  pretty  much  upon  the 
^  same  footing  as  the  case  •of  Pothanier  v.  Dawson.     It  does  not 

J  appear  how  many  judges  were  present  when  Brawn  v.  M'Gran 
was  decided ;  but  it  does  appear  that  the  chief  justice  and  one  of  the 
associate  justices  were  absent,  and  that  two  others  (Wayne  and  Catron) 
dissented  from  the  judgment,  which,  therefore,  at  the  most,  could  only 
have  represented  the  opinions  of  five  judges.  Graham  v.  Dyster  is  a 
mere  repetition  of  Pothonier  v.  Dawson.  The  several  codes  of  France,(6) 
of  Spain,(c)  and  of  Holland,((2)  seem  each  to  have  made  the  factor's 
right  to  sell  for  the  purpose  of  reimbursing  himself  for  advances  made 
upon  the  faith  of  consignments,  the  subject  of  express  and  positive 

(o)  No  such  power  is  given  the  French  code  :  and  the  Spanish  code  (Art.  127}  says,  absolutely 
and  without  eiception,  **  Kl  comisionario  be  be  sujetarse  en  el  desempeiio  de  sa  cargo,  coai- 
quierasea  la  naturaliza  de  este,  a  las  instrucciones  que  hayarecibido  de  su  comitente/'  And 
the  language  of  art.  129  is  still  stronger :  '*  Pero  en  ningun  caso  podra  obrar  el  comisiooisu 
•!ontra  la  disposicion  aspesa  de  su  comitente.*' 

(b)  Code  de  Commerce,  art.  93,  94,  95. 

'e)  Code  de  Commerce  (Codigo  de  Comercio),  art.  116,  et  seq. 

{4)  Ubi  supra. 
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enactments;    and  they  require  certain  formalities  to  be  ob8erved.(a) 
[Maule,  J.     They  seem  all,  in  substance,  to  be  the  same.J 

Our.  adv.  vulL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  substantial  question  in  this  case,  is,  whether  a  factor  who  has 
made  advances  on  account  of  his  principal,  has  a  right  to  sell  the  goods 
in  his  hands,  contrary  to  the  orders  of  his  principal,  on  the  principal's 
making  default  in  repaying  those  advances. 

It  is  now  settled  law,  that  a  factor  has  a  lien  for  his  advances. 
But  the  defendant  claims  more  than  a  lien ;  he  claims  a  right,  if  the 
principal,  when  called  on  to  repay  the  advances,  makes  default  in  doing 
so,  to  sell  the  goods  at  such  prices  and  times,  as,  in  the  exercise  of  a 
sound  discretion,  he  thinks  best  for  his  principal. 

"^No  case  in  any  English  court  can  be  produced  in  support  of  r^tgi  e 
this  doctrine ;  yet  it  is  a  right  which  one  would  expect  to  find 
enforced  every  day,  if  it  existed.     The  silence  of  our  law  books  is  a 
strong  argument  against  the  existence  of  such  a  right. 

It  is  true,  that,  in  the  case  of  Oraham  v.  DyBter^  6  M.  k  S.  1,  Batley, 
J.,  in  considering  whether  a  factor,  under  the  circumstances  of  that  case, 
had  authority  to  pledge,  is  reported  to  have  said,  that  the  fact  that  the 
•  plaintiiT  had  drawn  bills  against  the  consignment,  and  had  also  drawn  in 
like  manner  against  other  consignments,  made  no  difference  with  respect 
to  raising  an  implied  authority  .to  pledge;  and  that  the  only  difference 
which  this  practice  makes,  is,  that  it  conveys  to  the  factor  the  right  to 
reimburse  himself:  he  may  sell  on  credit,  and  discount  the  bills.  But 
these  remarks  were  made  with  reference  to  a  factor  who  had  an  express 
authority,  which  had  never  been  revoked,  to  sell  at  his  discretion ;  and 
they  furnish  no  authority  for  maintaining,  that,  in  a  case  where  the 
principal  has  prohibited  the  sale  under  prescribed  limits,  he  may  not- 
withstanding sell. 

But,  it  is  said,  a  factor  for  sale  has  an  authority  as  such  (in  the 
absence  of  all  special  orders)  to  sell ;  and,  when  he  afterwards  comes 
under  advances,  he  thereby  acquires  an  interest ;  and,  having  thus  an 
authority  and  an  interest,  the  authority  becomes  thereby  irrevocable. 

The  doctrine  here  implied,  that,  whenever  there  is  in  the  same  person 
an  authority  and  an  interest,  the  authority  is  irrevocable,  is  not  to  be 
admitted  without  qualification.  In  the  case  of  Raleigh  v.  Atkin9on^  6 
M.  &  W.  676,  goods  had  been  consigned  to  a  factor  for  sale,  with  a 
limit  aci  to  price.  The  factor  had  a  lien  on  the  goods  for  advances ;  and 
the  principal,  m  consideration  of  *those  advances,  agreed  with  the  rmo^ct 
factor  that  he  should  sell  the  goods  at  the  best  market  prices,  '- 
and  realize  thereon  against  his  advances:  the  court  held  that  this 
authority  was  revocable,  on  the  ground  that  there  was  no  consideration 
for  the  agreement.     Now,  in  that  case,  there  was  an  authority  given, 

(a)  This  is  true  as  to  the  Dutch  code ;  quare,  as  to  the  others. 
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and  one  which  the  principal  was  fully  at  liberty  to  give ;  the  party  to 
whom  it  was  given  had  an  interest  in  it ;  yet  the  authority  was  held  to 
be  revocable.  The  effect  of  the  decision  was  attempted,  in  argument 
before  us,  to  be  eluded,  by  referring  to  the  circumstance  that  the  factor 
received  the  goods  originally  with  a  limit  as  to  the  price  of  sale.  But 
we  do  not  think  that  circumstance  material,  since  the  limitation  originally 
imposed  was  done  away  with  by  the  authority  afterwards  given,  to  sell 
at  the  best  price.  Such  an  authority  requires  no  consideration  to  support 
it.  An  authority,  is,  in  its  nature,  revocable  by  the  donor  of  it: 
Vynior's  case,  8  Co.  Rep.  82  a:  it  is  only  when  it  is  sought  to  make  it 
irrevocable,  that  a  consideration  is  required  to  give  it  that  effect. 

On  the  subject  of  authorities  being  rendered  irrevocable  by  an 
interest,  not  much  is  to  be  found  in  the  law  books.  In  Walsh  v.  Whit- 
comb^  2  Esp.  N.  P.  C.  565,  Lord  Ken  yon  is  reported  to  have  said: 
"  There  is  a  difference  in  cases  of  powers  of  attorney ;  in  general,  they 
are  revocable,  from  their  nature :  but  there  are  these  exceptions — where 
a  power  of  attorney  is  part  of  a  security  for  money,  there  it  is  not 
revocable :  where  a  power  of  attorney  was  made  to  levy  a  fine,  as«  part 
of  a  security,  it  was  held  not  to  be  revocable :  the  principle  is  applicable 
to  every  case  where  a  power  of  attorney  is  necessary  to  effectuate  any 
security ;  such  is  not  revocable."  Watson  v.  King^  4  Gampb.  272,  S. 
C,  not  S.  P.,  1  Stark.  N.  P.  C.  121,  and  Gaussen  v.  Morton,  10  B.  4. 
M\*T-\  ^*  'i^^l)  ^  ^^-  ^  ^-'  '^^^^  decided  •in  '^'conformity  to  this  case  of 
Walsh  V.  Whitcomh :  and  the  result  appears  to  be,  that  where  an 
agreement  is  entered  into  on  a  sufficient  consideration,  whereby  an 
authority  is  given  for  the  purpose  of  securing  some  benefit  to  the  donee 
of  the  authority,  such  an  authority  is  irrevocable.  This  is  what  is  usually 
meant  by  an  authority  coupled  with  an  interest,  and  which  is  commonly 
said  to  be  irrevocable,  (a) 

(a)  In  Bromley  v.  Holland^  7  Vea.  3,  28,  Lord  Eldon  said,  that,  where  a  power  of  attorney 
was  granted  upon  a  valuable  consideration,  the  court  [o(  Chancery)  would  not  permit  it  to  be 
revoked.  This  seems  to  import,  not  that  the  instrument  of  revocation  would  have  no  opera- 
tion,  but  that  it  was  an  act  which  the  court  would  restrain  him  from  doing.  In  that  case,  the 
power  of  ottorney, — which  was,  to  receive  rents, — formed  part  of  the  original  security  for  a 
valid  annuity:  ^e  5  Ves.  610.  In  Watson  v.  King,  4  Campb.  272  (S.  C,  not  S.  P.,  1  Stark. 
121%  the  principal  having  died  before  the  act  done,  Lord  Ellenborough  said :  *' A  power 
coupled  with  an  interest  cannot  be  revoked  by  the  person  granting  it :  but  it  is  necessarily 
revoked  by  his  death.  How  can  a  valid  act  be  done  in  the  name  of  a  dead  man  f**  Which 
seems  to  amount  to  no  more  than  saying, — '*  Admitting  your  proposition  to  be  true,  that  a 
power  coupled  with  an  interest  cannot  be  revoked  by  the  party  granting  it,  the  power,  how> 
ever  binding  it  might  be  upon  the  donor  of  the  power,  necessarily  ceases  upon  the  cesser  of  the 
interest  of  that  donor."         * 

That  a  power  of  attorney,  though  coupled  with  an  interest,  is  revoked  by  the  death  of  the  prin- 
cipal, see  Skipman  v.  Thompton,  Willes,  405 ;  IVntton  v.  King,  ubi  supra.  So,  although  the 
act  were  appointed  to  be  done  after  the  death  of  the  principal.  Brooke,  in  Bro.  Abr.  tit.  Feof' 
ment,  pi.  34,  in  abridging  the  case  of  Eli*  v.  Jode,  40  Ass.  fo.  ^49,  pi.  38;  2  Roll.  Abr.  9,  pi. 
1 ;  13  Vin.  Abr.  191,  pi.  1 ;  Co.  Litt.  52  b ;  Roby  v.  Twelvet,  Styles,  424 ;  Wynne  v.  Thomat, 
Willet,  505 ;  Wallace  v.  Coo*,  5  Esp.  N.  P.  C.  117 ;  Salte  v.  Field,  5  T.  R.  211 ;  Snaitk  T. 
Mingay,  1  M.  it  S.  87. 

However,  in  Lepard  v.  Vernon,  2  Ves.  &  B.  51, — where  A.  being  already  indebted  to  B., 
executed  a  power  of  attorney  authorising  B.  to  receive  moneys  which  should  become  due  to  A 
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•But  we  think  this  doctrine  applies  only  to  cases  where  the  w-^Q^r^ 
authority  is  given  for  the  purpose  of  being  a  security,  or,  as  Lord  ^ 
Kenyon  expresses  it,  as  a  part  of  the  security ;  not  to  cases  where  the 
authority  is  given  independently,  and  the  interest  of  the  donee  of  the 
authority  arises  afterwards,  and  incidentally  only.  As,  for  instance,  in 
the  present  case,  as  disclosed  by  the  13th  plea,  the  goods  are  consigned 
to  a  factor  for  sale.  That  confers  an  implied  authority  to  sell.  After- 
wards, the  factor  makes  advances.  This  is  not  an  authority  coupled 
with  an  interest;  but  an  independent  authority,  and  an  interest  subse- 
quently arising.  The  making  of  such  an  advance  may  be  a  good  con- 
sideration for  an  agreement  that  the  authority  to  sell  shall  be  no  longer 
revocable ;  but  such  an  effect  will  not,  we  think,  arise  independently  of 
agreement.  There  is  no  authority  or  principle  in  our  law,  that  we  are 
aware  of,  which  leads  us  to  think  it  will.  If  such  be  the  law,  where  is 
it  to  be  found  ? 

It  was  said  in  argument,  that  it  was  the  common  ^practice  of  ^^^^  ^ 
factors  to  sell,  in  order  to  repay  advances.  If  it  be  true  that  ^ 
there  is  a  well-understood  practice  with  factors  to  sell,  that  practice 
might  furnish  a  ground  for  inferring  that  the  advances  were  made  upon 
the  footing  of  an  agreement  that  the  factor  should  have  an  irrevocable 
authority  to  sell,  in  case  the  principal  made  default.'  Such  an  inference 
might  be  a  very  reasonable  and  proper  one ;  but  it  would  be  an  inference 
of  fact,  not  a  conclusion  of  law. 

These  pleas,  therefore,  in  which  the  right  to  sell  for  advances,  on 
default  by  the  principal  to  repay  them,  is  treated  as  a  conclusion  of  law, 
cannot  be  supported.  There  will,  therefore,  be  judgment  for  the  plain* 
tiffs  on  the  pleas  demurred  to.  Judgment  for  the  plaintiffs. 

from  Cf-^t  was  held,  that,  inasmuch  as  the  power  of  attorney  not  accompanying  the  assignment 
of  the  debt  due  from  C.  to  A.,  and  not  forming  part  of  any  security  given  for  the  debt  due  from 
A.  to  B.,  there  was  no  appropriation  of  the  debt  due  from  C.  to  A.,  to  the  discharge  of  the  debt 
due  from  A.  to  B. :  and  that  therefore  the  power  of  attorney  was  determined  by  the  death  of 
A. ;  and  that  B.  could  not  retain,  as  against  the  executors  of  A.,  money  received  by  B.  from 
C.  after  the  death  of  A. 

In  Tate  v.  Hilbertt  2  Yes.  jun.  118,  where  A.  drew  a  check  upon  his  banker  in  favour  of  B., 
to  whom  A.  was  indebted,  and  A.  died  before  the  check  was  presented  for  payment,  but  it 
was  presented  and  paid  before  B.or  the  banker  had  notice  of  A/s  death, — ^it  was  held  that  the 
payment  could  not  be  questioned  by  the  executor  of  A.  There,  however,  the  delivery  of 
the  check  operated  not  merely  as  an  authority  to  receive,  but  as  an  assignment.  And  see  Mil* 
fkell  V.  Eadet^  Free,  in  Chanc.  125,  Pye,  ex  parte,  18  Ves.  142,  146,  1  Garners  Cases  (Ameri- 
can), 15,  17. 

By  the  civil  law,  and  the  French  law,  a  sale  by  the  factor  after  the  death  of  the  principal, 
but  before  notice,  binds  the  property.  Dig.  lib.  17.  tit.  1,  1.  26,  ^  1.  lb.  lib.  17,  tit.  1,  1.  58 ; 
Fothier  Traitd  du  Contrat  de  Charge,  No.  168,  Code  civil  des  Fran^ais,  No.  2008. 

In  Spain,  the  authority  of  the  factor  continues  after  the  death  of  the  principal,  until  actually 
revoked  by  the  personal  representatives  {tuceesareg)  of  the  principal. 
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♦920]  *BICKFORD  v.  PARSON.   Mai/  5. 

The  declaration  stated  that,  in  consideration  that  the  defendants  had  become  and  were  tenants 
to  the  plaintiffs  of  certain  premises,  upon  the  terms  ^amongst  others)  that  they  should  daring 
the  said  tenancy  keep  the  premises  in  repair,  the  defendants  promised  the  plaintiff,  during 
their  $aid  tenancy,  thereof,  to  use  the  premises  in  a  tenant- like  manner,  and  to  keep  them  9 
repair;  that  the  said  tenancy  of  the  defendants  continued  from,  &c.  hitherto;  yet  that  th.5 
defendants  did  not  use  the  premises  in  a  tenant-like  manner,  or  keep  them  in  repair. 

Plea,  that,  after  the  defendants  had  become  tenants  to  the  plaintiff,  and  before  the  committing 
of  the  breach,  or  the  accrual  of  the  cause  of  action  in  respect  thereof,  the  plaintiff,  by  due  course 
of  law,  conveyed,  assigned,  granted,  and  assured  all  his  estate,  dec,  of  and  in  the  demised  pre- 
mises,  and  of  and  in  the  reversion  expectant  on  the  determination  of  the  defendants*  said  ten- 
ancy; to  one  W.  6. ;  and  that  the  plaintiff  thenceforward,  and  before  the  accrual  of  the 
cause  of  action,  ceased  to  have  anything  in  the  demised  premises,  and  the  defendants  thence 
ceased  to  be,  and  never  since  had  been,  tenants  thereof,  to  the  flaintiff ;  concluding  with  a 
verification  : — 

Held,  that  the  plea  was  no  answer  to  the  declaration  ;  the  tenancy  therein  alleged,  being,  a 
tenancy  under  the  plaintiff  and  his  lAsIgns. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before 
the  commencement  of  the  suit,  to  Trit,  on  the  25th  of  June,  1825,  in 
consideration  that  the  defendants,  at  their  request,  had  become  and  then 
were  tenants  to  the  plaintiff  of  a  certain  dwelling-house  and  premises, 
with  the  appurtenances,  of  the  plaintiff,  upon  and  subject  to  certain 
terms,  (amongst  others)  to  wit,  the  terms  that  the  defendants  should, 
during  their  mid  tenancy^  keep  all  repairs  thereon,  the  defendants  then 
promised  the  plaintiff  to  use  the  said  dwelling-house  and  premises  in  a 
tenant-like  and  proper  manner  during  their  said  tenancy  thereof,  and 
also,  during  their  said  tenancy  of  the  same,  to  keep  all  repairs  thereon, 
according  to  the  terms  aforesaid;  and  that  the  said  tenancy  of  the 
defendants  of  the  said  dwelling-house  and  premises,  upon  the  terms 
aforesaid,  continued  for  a  long  space  of  time,  to  wit,  from  the  day  and 
year  aforesaid,  hitherto ;  yet  that  the  defendants,  not  regarding  their 
•Q01 1  ®*^^  promises,  did  not  nor  would,  during  their  •said  tenancy,  use 
J  the  said  dwelling-house  and  premises  in  a  tenant-like  or  proper 
manner,  or  keep  such  repairs  thereon  as  aforesaid ;  but  that,  on  the  con- 
trary thereof,  the  defendants,  during  all  the  time  of  their  said  tenancy, 
used  the  said  dwelling-house  and  premises  in  an  untenant-like  and  im* 
proper  manner,  and  also,  during  all  that  time,  wholly  neglected  to  keep 
such  repairs  thereon  as  aforesaid,  insomuch  that,  by  reason  of  such 
default,  &c.,  of  the  defendants,  the  said  dwelling-house  and  premises, 
while  the  defendants  so  continued  tenants  thereof  as  aforesaid,  upon  the 
terms  in  that  behalf  aforesaid,  were  and  continued  out  of  repair. 

There  was  a  further  breach  assigned, — that  the  defendants,  during 
their  said  tenancy,  wrongfully  pulled  down  and  carried  away  certain  fix- 
tures, parcel  of  the  said  dwelling-house. 

The  sixth  plea  stated,  that,  after  the  defendants  had  become  tenants 
to  the  plaintiff,  as  in  the  said  count  alleged,  and  before  the  committing 
of  the  breaches  in  that  count  mentioned,  or  the  accrual  of  the  said 
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causes  of  action  in  respect  thereof,  to  wit,  on  the  Ist  of  December,  1842, 
the  plaintiff,  by  dne  course  of  law,  conveyed,  assigned,  granted,  and 
assured  all  his  estate,  right,  title,  and  interest  of  and  in  the  said  demised 
premises,  and  of  and  in  the  reversion  expectant  upon  the  determination 
of  the  defendant's  said  tenancy,  to  a  certain  other  person,  to  wit,  one 
William  Bickford;  that  the  plaintiff  thenceforward,  and  before  the 
accrual  of  the  causes  of  action  in  the  said  first  count  mentioned,  ceased 
to  have  anything  in  the  said  demised  premises  and  tenements ;  and  that 
the  defendants  then  ceased  to  be,  and  never  since  had  been,  tenants 
thereof  to  the  plaintiff, — verification. 

To  this  plea,  the  plaintiff  demurred  specially,  assigning  for  causes, 
amongst  others,  that  the  promise  of  the  defendants  declared  on,  was,  accord- 
ing to  its  legal  ^effect,  a  promise  to  keep  in  repair  during  the  continu-  r^qoo 
ance  of  the  tenancy  under  the  plaintiff  and  hie  aseigne,  and  not 
under  the  plaintiff  ahne,  and  that  the  assignment  and  cessation  of  the 
tenancy  under  the  plaintiff,  as  alleged  in  the  plea,  was  no  answer  to  the 
causes  of  action  to  which  the  plea  was  pleaded ;  and  that  the  plea  was 
an  argumentative  and  informal  traverse,  either  of  the  breaches,  or  else 
of  the  continuance  or  subsistence  of  the  said  tenancy  at  the  time  of  the 
committing  of  the  said  breaches  ;  and  that  the  said  traverse  should  have 
been  in  the  ordinary  form  of  a  traverse,  and  have  concluded  to  the 
country. 

Joinder  in  demurrer. 

Maynard^  in  support  of  the  demurrer.  The  first  and  principal 
objection  to  the  plea  is,  that  it  treats  the  promise  as  a  promise  to  keep 
the  premises  in  repair  only  during  the  period  of  the  defendant's  tenancy 
under  the  plaintiff;  whereas,  the  declaration  states  the  promise  to  be,  to 
keep  in  repair  during  the  tenancy  generally.  Suppose  this  had  been  a 
term  capable  of  being  created  by  parol,  and  the  reversion  had  been 
assigned  over  to  a  third  person  during  its  continuance ;  in  that  case,  it  is 
clear,  the  assignee  of  the  reversion  could  not  have  been  sued.  If,  there- 
fore, the  present  plaintiff  cannot  maintain  an  action  for  the  non-repair, 
nobody  can.  [Gresswell,  J.  Do  not  the  words  ^'during  the  said 
tenancy,"  limit  it  to  the  tenancy  before  mentioned,  di.,  a  tenancy  under 
the  plaintiff?^  That  is  a  mere  identification  of  the  tenancy ;  it  is  not 
less  the  eame  tenancy,  because  the  interest  has  been  assigned  to  another 
landlord.  In  Standen  v.  Ohrismaej  10  Q.  B.  135,  it  was  decided,  that 
the  statute  32  H.  8,  c.  84,  applies  to  leases  by  deed  only ;  and  that, 
where  a  lease  is  not  under  seal,  the  assignee  of  the  reversion  cannot 
'''maintain  assumpsit  against  the  lessee,  for  breach  of  his  contract  r^noQ 
with  the  assignor  to  repair.  [V.  Williams,  J.  That  is,  because  ^ 
agreements  by  parol  cannot  run  with  the  land.  Wilde,  G.  J.  The 
defendants  could  hardly  know  whether  you  meant  to  complain  of  a 
breach  in  the  plaintiff's  time,  or  of  a  breach  committed  after  he  had 
parted  with  his  interest.]   It  is  either  a  continuance  of  the  same  tenancy^ 
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or  the  plaintiff  has  no  cause  of  action.  To  say  that  the  alleged  breaches 
were  not  committed  during  that  tenancy,  is  simply  to  deny  the  breaches; 
and  therefore  the  plea  is  bad  for  argumentativeness. 

It  was  also  objected,  on  the  authority  of  Pargeter  v.  HarrU^  7  Q.  B. 
708,  that  the  assignment  was  not  pleaded  with  sufficient  certainty ;  and, 
further,  that  the  plea  w»is  bad,  on  the  ground  suggested  in  1  Chitty  on 
Pleading,  7th  edit.,  by  Greening,  p.  566,  where  it  is  said  that,  "  Every 
plea  should  be  so  pleaded  as  to  be  capable  of  trials  and  therefore  must 
consist  of  matter  offacty  the  existence  of  which  may  be  tried  by  a  jury 
on  an  issue,  or  the  sufficiency/  of  which  as  a  defence  may  be  determined 
by  the  court  upon  demurrer;  or  of  matter  of  reeotd^  which  is  triable  by 
the  record  itself.(a)  And,  if  fact  be  improperly  confounded  or  mixed 
in  the  plea  with  matter  of  law,  so  that  it  cannot  be  tried  by  the  court 
or  jury,  the  plea  is  bad ;  as,  if  the  defendant  pleaded  that  A.  lawfully 
enjoyed  the  goods  of  felons,  it  will  be  bad ;  for,  the  jury  cannot  deter- 
mine whether  he  lawfully  enjoyed,  nor  the  court  whether  he  in  fact 
enjoyed,  and  the  plea  should  have  stated  the  particular  facts  and  title 
by  virtue  of  which  A.  did  enjoy."(6) 

Greenwoodi  contrd>.  The  plea  affords  a  substantial  answer  to  the 
•QOAi  declaration.  Consistently  with  the  'statement  in  the  declaration, 
-^  this  might  have  been  a  mere  tenancy  at  will  or  sufferance ;  in 
which  case  the  obligation  to  repair  .would  be  co-extensive  only  with  the 
holding  under  the  plaintiff.  The  case  of  Standen  v.  ChrisnioB  merely 
shows  that  the  assignee  of  the  reversion,  the  term  not  being  created  by 
deed,  cannot  sue  upon  the  original  contract ;  not  that  the  assignor  may. 
[Gresswell,  J.  If  the  tenancy  had  ceased,  the  traverse  is  arguments 
tive.]  Where  the  defence  is  made  up  of  law  and  fact,  the  whole  may  be 
put  upon  the  record :  Carr  v.  Hinchliffj  4  B.  &,  G.  547,  6  D.  &  R.  — . 
In  Hatton  v.  Morse,  1  Salk.  394,  which  is  there  cited,  it  was  held  that  e 
defendant  might,  to  an  action  of  assumpsit,  plead  payment,  although  it 
amounts  to  the  general  issue,  because  it  admitted  the  assumpsit. 
[Mauls,  J.  Payment  might  be  shown  under  the  general  issue,  before 
the  new  rules :  but  it  is  not  correct  to  say  that  it  amounts  to  the  general 
issue.]  Batlet,  J.,  there  says:  '^ There  are  instances  in  which  a 
defendant  has  the  option  of  giving  his  defence  in  evidence  under  the 
general  issue,  or  of  putting  it  on  the  record.  One  of  those  is,  where 
the  plaintiff's  right  of  action  is  confessed,  and  avoided  by  matter  ex  post 
facto;  ex,  gr.  by  a  plea  of  payment,  as  in  Brown  v.  Cornish^  1  Lord 
Raym.  217,  and  VanhatUm  v.  Morse,  2  Lord  Raym.  787,  or  accord  and 
satisfaction,  as  in  Paramore  v.  Johnson,  1  Lord  Raym.  566,  where  the 
reason  is  assigned,  viz,  that  it  gives  colour  to  the  plaintiff.  The  other 
instance  is,  where  the  plea  does  not  deny  the  declaration,  but  answers  it 
by  matter  of  law.     Thus,  in  Hussey  v.  Jacob,  1  Lord  Raym.  87,  which 

(a)  Citing  Co.  Lift.  303,  b ;  Com.  Dig.  Pleader  (B.  34.) ;  9  Co.  Rep.  24  b,  25  a. 
(6)  9  Co.  Rep.  25. 
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was  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  defendant 
pleaded  that  it  was  given  for  money  lost  at  play,  and  therefore  void 
by  the  16  Gar.  2,  c.  7  :  plaintiff  demurred,  and  one  objection  taken,  was, 
*that  the  plea  amounted  to  the  general  issue ;  but  it  was  held  that  r^Qcyc 
•the  plea  not  consisting  of  bare  matter  of  fact,  but  being  inter-  *- 
mixed  with  matter  of  law,  the  defendant  might  plead  it  specially,  for, 
otherwise  he  would  be  obliged  to  commit  a  point  of  law  to  the  jury." 
But  for  the  same  reason,  a  plea  of  fraud  might  be  said  to  be  an  argu- 
mentative denial  of  the  contract  alleged.  In  Chitty  on  Pleading,  Vol. 
I.  p.  490,  it  is  said :  "  From  the  history  of  our  ancient  law,  it  appears, 
that,  in  all  personal  actions,  the  defendant  was  at  liberty  to  show 
specially  to  the  court  matters  of  defence,  not  merely  consisting  in  a 
denial  of  a  material  part  of  the  plaintiff's  declaration,  but  introductory 
of  new  matter  not  apparent  therein^  Gilb.  G.  P.  62,  66 ;  such  as, 
coverture,  infancy,  &c.,  which,  though  they  were  in  effect  negations  of 
the  plaintiff's  declaration,  yet,  being  matters  of  law^  as  to  their  suffi- 
ciency in  defence,  were  considered  as  properly  referable  to  the  court  in 
the  first  instance,  though,  if  traversed,  the  existence  in  fact  of  such 
defence  was  then  properly  to  be  tried  by  a  jury."  The  new  rule,  H.  & 
W.  4,  Assumpsit,  3,  provides,  that,  '^  in  every  species  of  assumpsit,  all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way  of 
discharge,  but  those  which  show  the  transaction  to  be  either  void  or  voida- 
ble in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  spe- 
cially pleaded."  Here,  the  plea  confesses  the  tenancy,  and  admits  that 
the  premises  were  out  of  repair,  but  it  avoids  the  effect  of  that  admission, 
by  showing  that  the  plaintiff  parted  with  Ids  interest,  and  therefore  that 
the  tenancy  under  him  was  at  an  end,  before  the  breach.  [Maulb,  J. 
Tou  say  that  it  gives  colour  to  the  plaintiff,  and  alleges  matters  of  fact 
from  which  the  court  can  infer  that  the  tenancy  was  at  an  end  ?]  Pre- 
cisely so.  Speaking  of  colour,  it  is  •said  in  Ghitty  on  Pleading,  p^Qo^ 
Vol.  I.  p.  552,  ^'  It  is  plain  that  a  plea  which  shows  new  matter  ^ 
in  avoidance  or  discharge  of  the  plaintiff's  allegations,  is  double  and 
argumentative,  if  it  do  not  admit  the  apparent  truth  of  those  allegations 
as  matter  of  fact.  There  can  be  no  occasion  to  adduce  grounds  for 
defeating  the  operation  of  disputed  facts.  The  plea  in  avoidance  must, 
therefore,  give  colour  to  the  plaintiff,  that  is,  must  give  him  credit  for 
having  an  apparent  or  primd  facie  right  of  action,  independently  of  the 
matter  disclosed  in  the  plea  to  destroy  it."  [Maule,  J.  Suppose, 
before  the*statute  82  H.  8,  c.  34,  a  lease  were  made  by  deed,  with  a 
covenant  to  repair,  and  the  lessor  after  a  breach  of  that  covenant 
assigned  the  reversion,  might  he  not  still  sue  upon  the  express  covenant  ?] 
It  is  presumed  that  he  might.  It  is  perfectly  consistent  with  this  decla- 
ration that  this  was  a  mere  tenancy  at  will.  [Wilbe,  G.  J.  The 
declaration  shows  a  tenancy  sufficiently  long  to  override  the  breach. 
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Maule,  J.  It  is  not  neoessarj,  to  sustain  this  declaration,  that  there 
should  be  a  term.  It  is  consistent  with  the  allegation,  that  the  plaintiff 
may  have'  been  seised  in  fee,  and  that  the  defendant  may  have  held 
un4er  him  in  fee-simple,  paying  rent.  In  that  case  there  would  be  no 
reversion.]  Or,  it  might  be  that  the  tenancy  was  by  estoppel  only. 
The  presumption  of  law,  however,  probably  would  be,  that  the  estate 
was  created  by  interest,  and  not  by  estoppel,  [The  argument  on  the 
other  points  is  omitted ;  the  court  giving  no  opinion  upon  them.] 

Maynard^  in  reply.  In  Coote's  Landlord  and  Tenant,  Edit.  1840,  p. 
822,  it  is  said,  that,  "  Since  the  statute  tranrfer9  to  the  grantee  of  the 
reversion  the  right  to  take  advantage  of  the  conditions  and  covenants 
^Q^^-  running  with  the  land,  ^it  seems  clear  that  the  lessor  cannot, 
^  after  he  has  parted  with  the  reversion,  bring  an  action  for  any 
breach  of  the  covenant  which  has  taken  place  subsequently  to  the  grant ; 
for,  then  the  tenant  would  be  liable  to  two  actions,  or  the  lessor  might, 
after  the  grant,  release  the  covenant  to  the  lessee.  But,  as  the  statute 
affects  such  covenants  only  as  run  with  the  land,  it  follows,  that,  upon 
collateral  covenants,  the  rights  of  the  parties  remain  in  statu  quo.'* 
The  inference  from  that  is,  that  the  lessor  might  have  sued,  after  the 
assignment  of  the  reversion,  in  respect  of  a  prior  breach,  before  the 
statute.  The  tenancy  stated  in  this  declaration  clearly  is  a  tenancy 
under  the  plaintiff  and  his  awignsy  for  the  purposes  of  this  action.  K 
that  be  not  the  true  construction  of  the  declaration,  but  a  tenancy  under 
the  plaintiff  only  is  meant,  then  the  proper  form  of  plea  would  be,  a 
traverse  of  the  continuance  of  the  tenancy  at  the  time  of  the  breach, 
or  a  traverse  of  a  breach  during  the  tenancy ;  in  either  case,  concluding 
to  the  country. 

WiLDB,  G.  J.  It  seems  to  me  that  this  plea  is  bad  in  substance ;  and 
therefore  that  it  is  not  necessary  to  advert  to  the  special  causes  of 
demurrer.  The  question  turns  upon  the  meaning  of  the  allegation  in 
the  declaration  as  to  the  tenancy  of  the  defendants, — ^whether  it  imports 
a  tenancy  only  between  the  plaintiff  and  the  defendants,  or  a  tenancy 
of  the  premises,  which,  although  originally  created  between  the  plaint^ 
and  the  defendants,  was  not  limited  to  the  period  of  the  plaintiff's 
possession.  It  seems  to  me  that  the  declaration  does  not  limit  the 
defendants'  promise  to  their  tenancy  under  the  plaintiff,  but  points  to  a 
tenancy  for  a  term ;  and  the  plea  treats  the  declaration  as  importing  a 
tenancy  to  that  effect.  The  declaration  states,  that,  in  consideration 
if.Q.nQ'x  ^^^  ^^  defendants  had  become,  and  were,  "^tenants  ^  the  plain- 
-'  tiff,  upon  and  subject  to  certain  terms  (amongst  others),  to  wit, 
the  terms  that  the  defendants  should,  during  the  said  tenancy,  keep  all 
repairs  thereon,  the  defendants  promised  the  plaintiff  to  use  the  premises 
in  a  tenant-like  and  proper  manner  during  their  said  t^umey  theraof, 
and  also,  during  their  said  tenancy  of  the  aame,  to  keep  idl  repain 
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thereon,  according  to  the  terms  aforesaid ;  and  that  the  said  tenancy  of 
the  defendants  of  the  premises,  upon  the  terms  aforesaid,  continued  for 
a  long  space  of  time,  to  wit,  hitherto.  There  is,  therefore, 'a  distinct 
averment  of  a  continuance  of  the  tenancy  down  to  the  commencement 
of  the  action.  And  the  breach  is,  that  the  defendants,  whilst  they  con- 
tinued tenants  thereof  as  aforesaid,  used  the  premises  in  an  untenant- 
like  manner,  and  suffered  them  to  be  out  of  repair.  The  question  then 
is,  whether^  upon  the  face  of  the  declaration,  the  plaintiff  complains  of 
a  breach  of  the  contract  during  the  tenancy  generally,  or  whether  the 
declaration  imports  that  the  contract  was  to  continue  only  so  long  as  the 
plaintiff  himself  should  remain  the  landlord.  Taking  the  whole  declara- 
tion together,  it  appears  to  me  that  it  imports  a  tenancy  generally 
between  these  parties.  It  is  true^  that,  at  the  time  of  the  contract,  the 
defendants  became  tenants  to  the  plaintiff.  But  there  is  nothing  in  the 
language  of  the  declaration  to  limit  it  to  the  continuance  of  the  plaintiff's 
interest.  Applying  one's  general  knowledge  to  the  subject-matter,  and 
looking  at  the  nature  of  the  property,  it  is  not  to  be  inferred  that  a  mere 
tenancy  at  will  was  intended,  without  words  plainly  showing  that  such 
was  the  contract  between  the  parties.  The  plea  commences  by  stating, 
that,  after  the  defendants  had  become  tenants  to  the  plaintiff,  as  in  the  count 
allegedy^-confessing  the  tenancy  so  alleged, — and  before  the  committing 
of  the  breaches,  or  the  accrual  of  the  causes  of  action  in  respect  thereof, 
the  pluntiff  conveyed,  assigned,  '^'^c,  all  his  estate  and  interest  p^Q^Q 
in  the  premises,  and  in  the  reversion  expectant  upon  the  determi-  ^ 
nation  of  the  said  tenancy,  to  one  William  Bickford ;  that  the  plaintiff 
thenceforward  ceased  to  have  anything  in  the  premises ;  and  that  the 
defendants  then  ceased  to  be,  and  never  since  had  been,  tenants  thereof 
to  tJte  plaintiff.  The  plea  treats  the  tenancy  mentioned  in  the  declara- 
tion, as  a  tenancy  in  respect  of  which  there  existed  a  reversion  which 
was  by  the  assignment  conveyed  to  the  person  mentioned.  If,  therefore, 
the  contract  in  the  declaration  was  not  limited  to  a  tenancy  under  the 
plaintiff,  but  was  to  enure  so  long  as  the  defendants  continued  tenants  to 
whosoever  might  become  possessed  of  the  reversion,  the  only  question  is, 
whether,  after  the  plaintiff  had  ceased  to  have  anything  to  do  with  the 
premises, — inasmuch  as  this  was  a  conveyance  upon  which  the  statute  of 
82  H.  8,  c.  84,  did  not  operate, — ^the  right  to  maintain  an  action  in 
respect  of  a  breach  of  a  contract,  did  not  remain  in  the  plaintiff.  It 
appears  to  me  that  there  is  no  reason,  in  point  of  law,  why,  if  the  right 
to  sue  for  a  breach  did  not  pass  with  the  reversion,  it  should  not  remain 
in  the  plaintiff.  The  privity  of  estate  was  destroyed  by  the  conveyance 
of  the  reversion ;  but  the  privity  of  contract  was  not.  That,  it  is  plain, 
would  not  have  passed  with  the  reversion  before  the  statute ;  and  the 
statute  has  no  operation  where  the  conveyance  is  not  by  deed.  It  was 
well  said  by  Shepherd,  arguendo,  in  Webb  v.  Eussellj  3  T.  R.  898, 
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that  "There  are  three  relations  at  common  law,  which  may  exist 
between  the  lessor  and  the  lessee  and  their  respective  assignees :  first, 
privity  of  contract,  which  is  created  by  the  contract  itself,  and  subsists 
for  ever  between  the  lessor  and  lessee:  secondly,  privity  of  estate^ 
which  subsists  between  the  lessee,  or  his  assignee  in  possession  of  the 
*Q^m  ^®**^®»  *SLni  the  assignee  of  the  reversioner :  and,  thirdly,  privity 
-■  of  contract  and  estate^  which  both  exist  where  the  term  and 
reversion  remain  in  the  original  covenantors.  The  statute  32  H.  8,  c. 
34,  seems  to  have  created  a  fourth  relation,  a  privity  of  contract  in 
respect  of  the  estate,  as  between  the  Assignees  of  the  reversion  and  the 
lessees  or  their  assignees.  The  statute  annexes,  or  rather  creates,  a 
privity  of  contract  between  those  who  have  privity  of  estate ;  and,  when 
the  one  fails,  the  other  fails  with  it.  At  common  law,  the  covenant  did 
not  pass  by  an  assignment  of  the  reversion,  for,  it  was  a  mere  personal 
contract.  It  is  true,  indeed,  that  some  dicta  are  to  be  found  which 
contradict  this,  and  assert  that  the  assignee  of  the  reversion  could 
maintain  an  action  of  covenant  at  common  law:  but  the  better,  and 
particularly  the  later,  opinions  are  the  other  way."(a)  If,  therefore,  the 
privity  of  contract  subsists  for  ever  between  the  lessor  and  the  lessee, 
assuming  all  that  is  alleged  in  the  plea  to  be  true,  I  see  no  reason  why 
the  plaintiff  should  not  maintain  this  action.  For  these  reasons,  I  think 
the  plaintiff  is  entitled  to  judgment. 

.  CoLTMAN,  J.  It  seems  to  me,  that,  in  either  view  of  it,  this  plea  is 
insufficient.  If  the  meaning  of  the  declaration  is,  that  the  defendants 
became  tenants  to  the  plaintiff,  and  contracted  to  keep  the  premises  in 
repair  during  the  continuance  of  their  tenancy  only,  and  it  is  meant  to 
be  asserted  by  the  plea,  that  that  is  consistent  with  a  tenancy  at  will,  and 
that  such  tenancy  was  put  an  end  to  by  the  assignment,  then  the  plea 
amounts  to  no  more  than  an  argumentative  denial  of  the  want  of  repair 
during  the  continuance  of  the  tenancy,  and  would  be  bad  as  giving  no 
•Q^n  ^^'^^^'  ^^>  ^°  *^^  other  hand,  *the  declaration  is  understood  as 
^  alleging  a  contract  to  repair  during  the  existence  of  the  term,  and 
not  merely  during  the  continuance  of  the  defendants'  tenancy  under  the 
plaintiff,  then  it  gives  sufficient  colour;  for,  it  admits  h primd facie  case 
of  liability,  and  then  sets  up  matter  of  discharge.  It  admits  that  the 
premises  are  out  of  repair,  but  denies  the  plaintiff's  right  to  sue,  he 
having  parted  with  the  reversion.  That  might  be  colour  enough  to  pre- 
vent the  plea  from  being  argumentative.  The  question,  then,  is,  whether 
the  plaintiff's  right  of  action  for  a  breach  of  the  contract  to  repair  is  put 
an  end  to  by  the  assignment.  Unless  the  conveyance  be  by  deed,  the 
case  is  not  within  the  statute  32  H.  8,  c.  34.  Did  the  right  to  sue,  then, 
pass  with  the  reversion,  at  common  law  ?     There  is  no  authority  for  the 

(a)  Referring  to  1  Saund.  238»  Barker  v.  Darner   3  Mod.  336.  ami  Thrale  ▼.  Comwia.  1 
Wila.  165. 
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position  that  it  did  pass  with  the  reversion  to  the  assignee,  at  common 
law.  That  position  is,  in  effect,  contradicted  by  Webb  v.  RtisselL  I 
therefore  think  the  plea  is  bad  in  substance. 

Mauls,  J.  I  also  am  of  opinion  that  the  sixth  plea  is  bad  in  sub- 
stance. The  declaration  states,  that  the  defendants  became  tenants  to 
the  plaintiff,  of  a  dwelling-house  and  premises  upon  certain  terms,  one 
of  which  was,  that  they  should  keep  the  premises  in  repair ;  and,  that, 
in  consideration,  &;c.,  the  defendants  promised  the  plaintiff  to  use  the  said 
dwelling-house  and  premises  in  a  tenant-like  and  proper  manner  ^'  during 
their  said  tenancy  thereof,"  (not  saying  *'  to  the  plaintiff.'*)  It  then 
goes  on  to  aver  that  the  said  tenancy  of  the  defendants  of  the  said 
dwelling-house  and  premises,  upon  the  terms  aforesaid,  continued  for  a 
long  space  of  time,  to  wit,  hithe^ ;  and  states  that  the  defendants 
omitted  to  repair.  The  plea,  in  substance,  states,  that,  before  the  com* 
mitting  of  the  alleged  breach,  the  plaintiff  assigned  his  reversion  of  and 
in  the  ^demised  premises,  and  that  he  thenceforth  ceased  to  have  p^qoo 
anything  in  the  demised  premises,  and  that  the  defendants  then  ^ 
ceased  to  be,  and  never  since  had  been,  tenants  thereof  to  the  plaintiff. 
The  plea  does  not  seem  to  be  intended  to  set  up  that  the  defendants' 
tenancy  was  at  an  end ;  but  that  they  ceased  to  be  tenants  to  the  plain- 
tiff, by  becoming  tenants  to  somebody  else.  If  the  declaration  is  to  be 
considered  as  alleging  a  contract  by  the  defendants  to  repair  so  long  as 
they  continued  tenants  of  the  premises  under  the  demise  originally  made 
to  them  by  the  plaintiff,  the  plea  affords  no  answer.  But,  if  the  promise 
was  that  the  defendants  would  keep  the  premises  in  repair  so  long  only 
as  they  continued  tenants  to  the  plaintiffs  then  the  plea  would  be  an 
answer.  I  think,  however,  that  the  former  is  the  correct  construction. 
The  duties  that  ordinarily  devolve  upon  a  tenant,  continue  so  long  as  the 
tenancy  endures :  and  there  is  no  reason  for  restricting  the  covenant  to 
repair  to  the  duration  of  the  tenancy  under  a  particular  person.  No 
doubt,  the  covenant  might  have  been  so  limited.  But,  where  the  terms 
of  an  agreement  are  equivocal,  I  think  it  is  reasonable  to  construe  it  so 
as  to  make  the  duties  of  thp  tenant  coextensive  in  point  of  duration  with 
the  continuance  of  the  tenancy.  I  think  this  declaration  ought  to  be  so 
construed :  and,  so  construing  it,  the  plea  is  no  answer  in  substance.  As 
to  the  plaintiff's  being  entitled  to  maintain  this  action,  notwithstanding 
that  he  may  have  parted  with  his  interest,  by  assigning  the  reversion,  I 
do  not  think  there  can  be  any  doubt.  The  demise  not  being  by  deed, 
the  right  to  sue  is  not  transferred  to  the  assignee  of  the  reversion,  by 
force  of  the  statute  32  H.  8,  c.  84.  If  not  transferred,  how  is  it  extin- 
guished ?  Two  persons  choose,  for  a  sufficient  consideration,  to  enter 
into  a  contract.  For  a  breach  of  that  contract,  either  may  bring  an 
action  against  the  *other,  subject  to  the  ordinary  exceptions  as  p^qoo 
to  contracts  for  doing  that  which  may  be  unlawful.    The  present  ^ 

VOL.  v.— 73  3  C 


933  Bailey  v.  Robson.   E.  T.  1848. 

case  seems  to  me  to  fall  within  that  general  principle ;  and  therefore  I 
think  the  plea  is  bad  in  substance. 

As  to  the  point  of  form,  I  own  I  havtf  considerable  doubt  whether  the 
plea  is  bad  on  that  score.  Though  it  does  state  that  the  tenancy  was 
put  an  end  to,  or  that  it  did  not  continue,  yet  it  does  not  so  state  gene- 
rally and  directly ;  it  is  rather  a  special  way  of  pointing  out  a  putting 
an  end  to  the  tenancy  by  a  particular  mode, — not  by  effluxion  of  time, 
or  eviction,  but  by  a  transfer  of  the  plaintiff's  interest  to  another.  It 
seems  to  me  to  be  rather  politic  to  hold  the  plea  not  to  be  bad  on  that 
ground,  seeing  that  that  mode  of  pleading  tends  to  narrow  the  issue,  and 
consequently  to  diminish  the  expense  of  the  trial.  I  should,  therefore,  be 
sorry  to  say,  decisively,  that  the  plea  is  bad  in  point  of  form. 

Grbsswell,  J.  I  also  think  the  plea  in  question  is  bad  in  substance. 
The  declaration  alleges  the  creation  of  a  tenancy,  and  that  it  continues. 
The  defendants  do  not,  by  their  plea,  deny  that  the  tenancy  continues; 
but  they  allege,  that,  by  reason  of  an  assignment  by  the  plaintiff  of  his 
reversion,  they  ceased  to  be  tenants  to  him.  If  the  plaintiff  were  dis- 
abled from  suing  for  a  breach  of  the  contract  after  he  had  parted  with 
his  interest  in  the  reversion,  such  a  plea  might  afford  an  answer  to  the 
action.  But,  for  the  reasons  already  given,  I  think  the  plea  is  clearly 
bad  in  substance.  The  plaintiff  was  entitled  to  sue  for  the  breach  of 
contract.  Judgment  for  the  plaintiff. 


*934]  *BAILEY  and  Others  v.  ROBSON.    May  12. 

Upon  a  Diotion  for  a  suggestion  to  deprive  a  plaintiff  of  costs,  under  the  129th  section  of  the 
county  court  act,  9  &.  10  Vict.  c.  95,  it  is  not  enough  to  show  that  the  plaintiff  migkl  have 
sued  in  the  county  court :  the  defendant  must  show  affirmatively  that  he  was  6ovfi^  to 
have  recourse  td  the  inferior  jurisdiction,— 4hat  is,  that  the  cause  of  action  arose  wholly , 
or  in  some  material  point,  within  the  jurisdiction. 

Simon,  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiflb  to 
show  cause  why  the  judgment  to  be  signed  in  this  cause  should  not  be 
for  the  amount  of  the  debt  recovered  only,  without  costs,  or  why  the 
plaintiffs  should  not  carry  in  the  record,  and  the  defendant  be  at  liberty 
to  enter  a  suggestion  thereon  to  deprive  the  plaintiffs  of  their  costs, — 
the  verdict  being  for  less  than  20/.,  and  the  demand  being  one  for  which 
a  plaint  might  have  been  entered  in  a  county  court. 

The  motion  was  founded  upon  an  affidavit  of  the  defendant,  who  was 
described  as  of  "  No.  6  Dundas  Terrace,  Woolwich,  in  the  county  of 
Kent,"  and  who  deposed  that  ''the  plaintiffs  are  iron-founders  and 
dealers  in  ordnance  stores,  and  carry  on  their  business  at  Wapping  Wall, 
in  the  county  of  Middlesex,  which  is  distant  from  this  deponent's  resi- 
dence and  place  of  business,  by  the  furthest  route,  less  than  nine  miles, 
and,  by  the  shortest  route,  about  four  miles ;  that  the  original  writ  of 


5  Manning,  Granger,  &  Scon .  934 

Bnmmons  in  this  cause  was  issued  on  the  28d  of  July,  1847 ;  that  the 
action  was  brought  to  recover  from  the  deponent  &L  15$,  9d.  only,  being 
the  balance  of  an  account  of  9/.  Is.  9d.  for  goods  sold  and  delivered  to 
the  deponent  by  the  plaintiffs,  from  their  factory  at  Wapping  Wall  afore- 
said; that  the  cause  was  tried  on  the  9th  of  March  last,  before  the 
sherUr  of  Middlesex,  and  a  verdict  found  for  the  plaintiffs  for  8/.  15«.  4d. ; 
that,  at  the  time  the  goods  were  so  sold  to  him  as  aforesaid,  he  resided,  and 
has  ever  since  resided,  and  still  does  reside,  at  6  Dundas  Terrace, Woolwich, 
aforesaid,  and  during  the  whole  of  that  time  carried  on  his  said  business  at 
Woolwich  Road,  '''East  Greenwich,  Kent ;  that  both  the  said  places  r«Q35 
are  within  the  jurisdiction  of  the  county  court  of  Kent,  holden  at 
Greenwich,  in  the  said  county,  which  was  duly  opened  for,  and  sum- 
monses issued  to  recover  debts  therein,  on  the  14th  of  April,  1847, 
where  the  plaintiffs  might  and  should  have  summoned  the  deponent  for 
their  said  debt  as  aforesaid ;  and  that  he,  the  defendant,  does  not,  nor 
do  the  said  plaintiffs,  or  either  of  them,  to  the  knowledge  or  belief  of 
this  deponent,  hold  any  situation  in  the  said  county  court  holden  at 
Greenwich  aforesaid,  nor  are  they  in  anywise  connected  therewith,  to 
the  best  of  this  deponent's  knowledge  and  belief." 

Lush  showed  cause.  The  defendant  has  not,  by  his  afSdavit,  brought 
himself  within  the  129th  section  of  the  9  &  10  Vict.  c.  95.(a)  It  is  not 
shown  that  the  cause  of  action  arose  in  the  county  in  which  the  defendant 
dwells,  nor  is  it  stated  where  the  plaintiffs  reside.  The  defendant's 
residence,  it  appears,  is  in  Kent ;  and  the  sale  and  delivery  of  the  goods 
seem  to  have  taken  place  in  Middlesex.  The  affidavit,  therefore,  does 
not,  and  could  not,  negative  all  the  cases  in  which  a  concurrent  jurisdic- 
tion is  reserved  to  the  superior  courts  by  s.  128.(i) 

*SimoH,  in  support  of  his  rule.     The  cause  being  one  in  which  r^toog 
the  county  court  has  jurisdiction  by  the  first  part  of  the  58th  ^ 
section,  {c)  and  the  affidavit  showing  that  the  defendant  resides  within 

(a)  Which  enacts,  *'  that,  if  any  action  shall  he  commenced,  after  the  passing  of  this  actrin  any 
of  Her  Majesty* s  superior  courts  of  record,  for  any  cause,  other  than  thoit  lastly  hereinbefore 
[s.  128]  speeijiedt  for  which  a  plaint  might  have  been  entered  in  any  court  holden  und^r  this 
act,  and  a  verdict  shall  be  entered  for  the  plaintiff  for  a  less  sum  than  202,,  if  the  said  action  is 
founded  on  contract,  or  less  ihan  5^,  if  it  be  founded  on  tort,  the  said  plaint  ifl*  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs ;  and,  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the 
defendant  shall  be  entitled  to  his  costs  as  between  attorney  and  client,  unlesi,  in  either  case,  the 
judge  who  shall  try  the  cause,  shall  certify  on  the  back  of  the  record  that  the  action  was  fit  to 
be  brought  in  such  superior  court." 

(&)  Which  enacts,  **  that  all  actions  and  proceedings  which,  before  the  passing  of  that  act, 
might  have  been  brought  in  any  of  Her  Majesty's  superior  courts  of  record,  where  the  plain- 
tiff dwells  more  than  twenty  miles  from  the  defendant,  or  where  the  cause  of  action  did  not 
arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the  cotirt  within  which  the 
defendant  dwells  or  carries  on  his  business  at  the  time  of  the  action  brought,  or  where  any  officer 
of  the  county  court  ehall  he  a  party ,  except  in  respect  to  any  claim  to  any  goods  and  chattels 
taken  in  execution  of  the  process  of  the  court,  or  the  proceeds  or  value  thereof,  may  be  brought 
and  determined  in  any  such  superior  court,  at  the  election  of  the  party  suing  or  proceeding,  as 
if  this  act  had  not  been  passed.*' 

(e)  Which  enacts,  **  that  all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  i» 
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twenty  miles  of  his  creditors,  the  case  is  clearly  brought  within  the  12dth 
section.  The  60th  section  enacts  ^*  that  such  summons  may  issue  in  any 
district  in  which  the  defendant,  or  one  of  the  defendants,  shall  dwell  or 
carry  on  his  business  at  the  time  of  the  action  brought;  or,  by  leave  of 
the  court  for  the  district  in  which  the  defendant,  or  one  of  the  defendants, 
shall  have  dwelt  or  carried  on  his  business  at  some  time  within  six 
calendar  months  next  before  the  time  of  the  action  brought,  or  in  which 
the  cause  of  action  arose,  such  summons  may  issue  in  either  of  such  last- 
mentioned  courts."  [Y.  Williams,  J.  The  question  is  not,  whether 
the  county  court  had  jurisdiction  in  the  matter ;  but  whether  the  plain- 
tiffs were  bound  to  resort  to  it.]  To  entitle  the  defendant  to  enter  a 
suggestion,  it  is  enough  if  the  court  is  satisfied  that  the  plaintiffs  might 
have  sued  in  the  county  court  for  Kent.  [Wilde,  C.  J.  What  words 
do  you  rely  on  to  show  that  they  were  bound  to  go  there  ?]  The  affidavit 
♦Q^71  *^'^i°^y  ^^^^  ^^^  precisely  and  positively  allege  that  the  cause 
^  of  action  arose  in  Kent. 

Wilde,  G.  J.  The  affidavit  upon  which  this  rule  was  moved,  is  clearly 
insufficient.  To  deprive  a  plaintiff  of  costs,  where  he  sues  in  a  superior 
court  for  a  debt  of  less  than  20/.,  it  is  not  enough  to  show  that  he  m^ht 
have  sued  in  the  county  court ;  the  defendant  must  affirmatively  show 
that  he  was  bound  to  have  recourse  to  the  inferior  jurisdiction.  Upon 
the  present  occasion,  the  defendant's  affidavit  does  not  show  that  the 
cause  of  action  arose  in  Kent.  Under  the  circumstances  stated,  there- 
fore, there  is  nothing  in  the  129th  section  to  preclude  the  plaintiis  from 
suing  in  the  superior  court.     The  rule  must  be  discharged,  with  costs. 

The  rest  of  the  court  concurring.  Rule  discharged,  with  costs. 

not  more  than  2(H.,  whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the  county 
court,  without  writ." 


MATHEW  V.  BROUGHALL.    May  8. 

Upon  a  motion  for  a  suggestion  to  deprive  a  plaint iflT  of  costs,  under  the  129th  section  of  the 
county  court  act,  9  &.  10  Vict.  c.  95,  the  affidavit  must  distinctly  show  that  the  defendsnt 
dwilt  or  carried  on  his  business  within  the  local  jurisdiction,  at  the  time  of  the  action  brought : 
it  is  not  enough  to  show  that  the  cause  of  action  arose  there. 

It  must  also  negative  the  parties  being  officers  of  the  county  court. 

Debt,  for  goods  sold  and  delivered,  and  for  money  found  due  upon  an 
account  stated. 

At  the  trial  before  the  sheriff  of  Middlesex,  on  the  13th  of  April  last, 
the  plaintiff  obtained  a  verdict  for  111,  ISs.  lid. ;  and,  on  the  14th,  he 
signed  judgment,  and  issued  execution  for  debt  and  costs. 
i^Qoo-i  *Byle9^  Serjt.,  on  the  first  day  of  the  present  term,  obtained 
■'  a  rule,  calling  upon  the  plaintiff  to  show  cause  why  the  judgment 
and  execution  should  not  be  set  aside  for  irregularity ;  and  why  the 
judgment  should  not  be  entered  up  for  the  debt  only,  without  coats ;  or 
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why  the  defendant  should  not  be  at  liberty  to  enter  a  suggestion  on  the 
record,  to  deprive  the  plaintiff  of  costs.  The  aflSdavit  upon^which  the 
motion  was  founded,  stated,  ''  that  the  defendant  is  a  retail  butcher, 
residing  and  carrying  on  business  in  High  street,  Portland  Town,  in  the 
parish  of  Mary-le-bone,  in  the  county  of  Middlesex ;  that  the  cause  of 
action  aroae  within  the  jurisdiction  of  the  court  in  Middlesex,  within 
which  the  defendant  dwells  and  carries  on  his  business ;  and  that  the 
action  was  brought  in  March  last,  to  recoyer  112.  16«.  11(2.,  for  meat 
sold  and  delivered  by  the  plaintiff  to  the  defendant." 

&<uelee,  Serjt.,  now  showed  cause.  The  defendant's  affidavit  does  not 
bring  the  case  within  the  129th  section  of  the  9  &  10  Vict.  c.  95:  (a) 
it  does  not  show  that  the  defendant  resided  or  carried  on  his  business 
within  the  jurisdiction  of  the  Middlesex  county  court,  either  at  the  time 
the  cause  of  action  accrued,  or  at  the  time  of  action  brought ;  he  might 
have  come  there  since.  In  Thome  v.  Ja€k9<m,  8  Man.  Grr.  k  S.  661, 
upon  a  motion  for  a  suggestion  under  the  Middlesex  court  of  requests 
act  (23  G.  2,  c.  33,  s.  19),  the  defendant,  in  his  affidavit,  described  him- 
self as  ^'  of  No.  51  Bedford  Row,  Holborn,  in  the  county  of  Middlesex ;" 
and  alleged  that  he,  ''  before  and  at  the  commencement  of  the  suit,  was, 
and  ever  since  had  been,  and  still  was,  inhabiting  and  resident  in  Bed- 
ford Row,  aforemtdj  and  that  he,  for  and  during  all  that  time,  was,  and 
still  was,  liable  to  be  ^summoned  to  the  court  of  requests*  held  at  r*qgQ 
Kingsgate  street,  Holborn,  aforesaidy  and  that  the  cause  of 
action,  and  every  part  thereof,  arose  within  the  jurisdiction  of  the  said 
court;  and  it  was  held  that  this  affidavit  did  not  allege,  with  sufficient 
distinctness,  that  the  defendant  resided  in  Bedford  Row,  in  the  county 
of  Middlesex,  or  that  the  court  of  requests  held  at  Kingsgate  street, 
was  the  Middlesex  court  of  requests.  '^  The  affidavit,"  says  Wilde,  C. 
J.,  ^'  upon  which  the  motion  is  founded,  should  show,  with  a  reasonable 
degree  of  certainty,  that  the  applicant  is  a  person  entitled  to  the  relief 
he  seeks.  Now,  it  is  perfectly  consistent  with  what  is  sworn  here,  that, 
though  the  defendant  was  resident  in  Bedford  Row,  in  the  county  of 
Middlesex,  (U  the  time  the  affidavit  was  made^  he  might  have  resided,  at 
the  time  the  action  was  commenced^  in  another  part  of  Bedford  Row, 
which  may  be  in  the  city  of  London.  He  has,  therefore,  failed  to  show 
with  due  certainty  that  he  was  resident  in  the  county  of  Middlesex  at 
the  time  of  suit."  That  case  is  precisely  in  point.  The  affidavit  is  also 
defective  in  not  negativing  the  parties*  being  officers  of  the  county 
court.(6) 

ByleSy  Serjt,  in  support  of  his  rule.  The  affidavit  shows  that  the 
defendant  resides  and  carries  on  his  business  within  the  jurisdiction  of 
the  Middlesex  county  court,  that  the  cause  of  action  arose  within  that 

(a)  See  the  section,  ante,  p.  935. 

{ft)  See  Muten  v.  NkholU,  ant^,  p.  84S. 

3c2  ' 
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jurisdiction,  and  that  the  debt  was  one  for  which  a  summons  might  have 
issued  from  that  court,  under  the  60th  section  of  the  act.  (a)  [Wildk, 
G.  J.  Is  it  not  essential  that  the  affidavit  should  show  that  the  defendant 
resided  within  the  jurisdiction  to  which  he  claims  to  be  amenable,  at  the 
time  of  action  brotLght  f  GrbsswelIi,  J.  Unless  the  defendant  is,  at  the 
^csAcn  ^^^^  ^^  action  brought,  ^resident  within  some  local  jurisdiction  in 
^  which  the  plaintiff  is  bound  to  sue  him,  the  jurisdiction  of  the 
superior  courts  is  not  taken  away.]  The  60th  section  enables  the  plain- 
tiff to  sue  in  th^  district  in  which  the  defendant  dwells  or  carries  on  his 
business  at  the  time  of  the  action  brought ;  or,  with  the  leave  of  the 
court,  in  the  district  in  which  the  defendant  shall  have  dwelt  or  carried 
on  his  business  at  some  time  within  six  calendar  months  before  action 
brought, — or  in  the  district  in  which  the  (vipise  of  action  arcfise.  [V. 
Williams,  J.  There  is  a  material  difference  between  impowering  the 
plaintiff  to  sue  in  the  inferibrs^oqrt,  atyl  compelling  him  to  do  so.] 

Byle%  admitting  that  hi^  affidavit  was  defective  in  the  particulars 
pointed  out,  the  rule  was  Discharged,  with  costs. 

(a)  See  the  flection,  ante»  p.  935. 
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ACCEPTANCE  OF  GOODS. 

5m  Sohdat  Tradiito. 

ACCORD  AND  SATISFACTION. 
5m  Fliadino,  III.  ii. 

ACKN  O  WLEDGMENT. 

St€  HUSBASD  AHD  WiPB. 

ADDING  PLEAS. 
St»  Practice,  III. 

AFFIDAVIT. 
I.    H&witUituUd. 

A  rale  niii  for  a  commission  to  eismim  wit- 
nesses was  obtained  upon  an  affidavit  inti- 
tuled *'H.  J.,  plaintiff;  and  G.  A.  F.  L. 
Curion,  commonly  called  Viscount  Curion, 
defendant/*  the  title  of  the  cause  being 
**  H,  J.  T.  G.  A,  F.  L.  Htntt,  commonly 
called  Viscount  Curson.*** — Held,  insufiV* 
cient.    JM  ▼.  L»rd  Cmnon.  Page  205 

II.  Form  of  Jurat. 
hUtrUi^miion,]  In  the  jurat  of  an  affidavit  of 
the  due  takingof  an  acknowledgment  at  Cal- 
cutta, the  name  of  one  of  the  deponents  was 
interlined: — Hdd,  that  the  affidavit  could 
not  be  received,     hi  re  Mary  Jane  Fagan. 

436 
And  iee  Husbahd  and  Witb,  I. 

III.  On  Plea  of  Non-joinder  of  a  Co-con- 
tractor, — See  Plbadino,  III.  iii. 

IV.  Verifying  Certificate  of  Acknowledgment 
taken  abroad.-^ee  Husbabd  and  Wipe,  I. 

AGENT. 
Anikority  of^See  Factor. 


AGREEMENT. 
Conetmetion  qf, 

1.  By  a  written  agreement,  the  plaintiff*ander- 
took  to  do  work  for  the  defendant  on  the 
houses  "  in  South  Street  and  Southampton 
Street."  It  appeared  that,  at  the  date  of  the 
agreement,  the  defendant  hsd  land  and 
houses  in  South  Street,  but  hsd  nothing  in 
Southampton  Street . — Held,  that,  the  agree- 
ment being  unambiguous,  evidence  was  not 
admissible  to  show  that  the  word  "  and*' 
was  inserted  by  mistake  ;  and  that  it  was  a 
misdirection  to  leave  it  to  the  jury  to  say 
what  was  the  intention  of  the  parties.  Hitck- 
in  V.  Groom,  515 

2.  By  an  agreement  under  seal,  the  plaintiff* 
engaged,  during  the  period  of  three  years,  to 
supply  the  defendants, — a  gas  company  in- 
corporated by  act  of  parliament, — with  such 
quantities  of  pipes,  dLC,  ae  ihould,  from  time 
to  time,  during  the  aaid  period,  he  required 
by  the  defendante,  at  given  prices :— 0eU, 
that  the  plaintiff*  was  bound  to  supply  ail 
such  pipes  as  the  company  might  reasonably 
require  for  all  such  works  as  they  were  actu- 
ally carrying  on  under  the  authority  of  their 
act.  Wlitehouee  v.  The  Liverpool  New  Gae^ 
Light  and  Coke  Company.  798 

Andeee  Contract. 

AMBIGUITY. 
Latent,  may  be  explained  ;  ;»a(ei»^  makes  the 
instrument  wholly  void.  530  (a) 

AID— PRAYER,  539,  n. 

AMENDMENT. 

I.  Of  Writ  of  Summone. 

The  court  refused  to  allow  the  dates  of  writi 
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of  Bummons  to  be  altered,  for  the  purpose 
of  preventing  the  plaintifT's  claim  from  being 
barred  by  the  statute  of  limitations.  Camp- 
hdl  V.  Smart.  Page  196 

II.   0/Record—See.?KACTicE,X, 
III.   0/  Certificate  of  Acknowledgment, 
See  Husband  and  Wjfe,  I. 
IV.  Costs  of. 
Where  a  defendant  came  to  the  court  in  a  vexa- 
tious and  expensive  manner,  to  apply  for  an 
amendment  that  might  have  been  obtained 
at  chambers,  his  rule  was  discharged  with 
costs,  unless  he  would  consent  to  pay  the 
costs  of  the  amendment.       The  Duke  of 
Brunswick  v.  Sloman.  218 

APPOINTMENT. 
Execution  of. 
A.,  a  copyholder  in  fee,  in  contemplation  of 
her  marriage  with  B.,  surrendered  the  copy- 
hold to  the  lord,  to  the  intent  that  he  might 
re-grant  to  the  use  of  A.  until  the  marriage ; 
and,  after  the  marriage,  to  the  use  of  B.  for 
life ;  and,  after  his  decease,  to  A.  and  her 
assigns  for  life ;  and,  after  her  decease,  to 
the  use  of  such  child  and  children  of  the 
marriage,  and  for  such  estate,  dec,  charged 
with  any  sum  or  sums  for  any  other  of  their 
children,  as  A.  should  by  deed  or  will 
appoint,  &c. ;  and,  in  default  of  appointment, 
to  the  use  of  all  the  children  of  the  marriage 
m  equal  shares;  and,  in  default  or  failure 
of  such  children,  then,  after  the  decease  of 
fi.,  to  the  use  of  A.,  her  heirs  and  assigns. 
'  The  marriage  took  place,  and  two  sons 
having  been  born,  A.,  by  a  will,  referring  to 
the  power,  devised  and  appointed  the  tene- 
ment to  her  eldest  son  C.>,*hi8  heirs  and 
assigns,  after  the  decease  of  B.,  upon  con- 
dition that  C.  should  pay  to  D.,  her  second 
son,  2001.  within  one  year  after  the  decease 
of  B.,  or  on  D.'s  attaining  the  age  of  twenty- 
one.  The  will  then  proceeded — "but,  in 
case  neither  of  my  sons  aforesaid  shall  be 
living  at  the  decease  of  B.,  then  I  do  give, 
devise,  direct,  and  appoint  the  said  copyhold 
messuage,  &.C.,  unto  B.  (the  father  of  B.), 
his  heirs  and  assigns,'*  in  trust  for  sale. 

After  the  date  of  the  will,  four  other  chil- 
dren were  bom  of  the  marriage.  A.  died, 
living  B.     C.  and  D.  died  before  B. : — 

Held  (in  affirmance  of  the  judgment  in  the 

Common  Pleas),  that  the  appointment  in 

favour  of  C.  was  not  rendered  void  by  the 

subsequent  limitation  to  E.,  notwithstanding 

that  the  limitation  to  E.  was  to  a  person 

incapable  of  taking.    Dot  dem.  BlamfieU  y. 

Eyre.  713 

ARBITRAMENT. 

I.  Course  of  proceeding  before  the  Arbitrator. 

I   An  arbitrator  has  a  general  discretion  as  to 


the  mode  of  oond acting  the  mqairy  belora 
him.     TiUam  Y.  Copp.  Page  211 

2.  The  court  refused  to  set  aside  an  award,  on 
the  ground  that  the  arbitrator  had  declined  to 
permit  a  stranger  to  be  present  for  the  pur- 
pose of  assisting  the  defendant's  attorney 
with  practical  hints  for  the  conduct  of  the 
defence..  iW. 

II.  Misamdud  of  Arbitraiar. 

It  is  no  ground  for  granting  a  rule,  calling  upon 
a  plaintiff  to  show  cause  why  an  award  made 
in  his  favour  should  not  be  set  aside,  that  the 
arbitrator  allowed  the  plaintiiT's  counsel  to 
call  the  plaintiff  to  prove  hi>  own  caae,-— 
that,  after  the  case  had  been  closed  on  both 
sides,  he  obtained  information  from  each 
party  in  the  absence  of  the  other — and  that, 
after  the  hearing,  and  before  making  his 
award,  he  dined  with  one  of  the  parties  and 

^is  witnesses.     Crossley  v.  Clay,  581 

III.  Judgment  non  obstante  Veredicto. — Csis- 
tingent  Damages. -^Mutual  Releases. 

By  an  order  of  reference,  a  verdict  was  taken 
for  the  plaintiff,  damages  5007. ,  subject  to 
the  award  of  a  barrister,  who  was  empowered 
to  direct  that  a  verdict  should  be  entered  for 
the  plaintiff  or  the  defendant  as  he  should 
think  proper,  and  to  whom  the  cause  and  all 
matters  in  difference  between  the  parties 
were  referred,"— the  costs  of  the  suit  to  abide 
the  event  of  the  award,  &C.  The  order  also 
contained  the  usual  clause  precluding  the 
parties  from  bringing  any  writ  of  error,  &c. 
I'he  arbitrator,  by  his  award,  directed  thai 
a  verdict  be  entered  for  the  plaintiff  on  the 
second  and  fifth  issues,  and  on  all  the  other 
issues  (some  going  to  the  whole  cause  of 
action)  for  the  defendant ;  and  he 
the  damages  of  the  plaintiff  on  the 
found  for  him  at  Is.,  *'  which  sum,  except 
for  my  finding  upon  the  other  issues,  the 
plaintiff  would  be  entitled  to  recover  in  the 
cause."  As  to  the  matters  in  difference,  he 
awarded  that  neither  party  had  any  claim 
against  the  other  in  respect  thereof;  and  he 
directed  that  they  should  each,  upon  the  re- 
quisition of  the  other  of  them,  and  at  the 
costs  of  the  party  requiring  the  same,  sign 
and  deliver  mutual  general  releases,  &.c. 

One  of  the  matters  pressed  upon  the  arbi- 
trator, was,  that  two  of  the  picas  (the  issues 
upon  the  rejoinders  to  the  replications  to 
which  were  afterwards  found  for  the  defend- 
ant) were  bad  in  law,  and  he  was  requested, 
on  the  part  of  the  plaintiff,  in  the  event  of  his 
finding  those  pleas  proved,  to  enter  judg- 
ment for  him,  non  obstante  veredicto, — which 
the  arbitrator  thought  he  had  no  power  to 
do,  and  which  he  did  not  do : — 

Held,  that  the  arbitrator  had  no  power  to 
enter  judgment  non  obstante  veredicto  ;  thai 
the  award  was  sufficiently  cenain  in  respect 
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of  the  contingent  aaeeMinent  of  damages ; 
and  tbat  the  direction  as  to  mutual  releases 
was  unobjectionable.  TMy  v.  Lovibond. 

Page  770 
ASSAULT. 
Certificate  under  9  G.  4,  c.  31,  f .  28. 

A  party  having  been  summoned  before  two 
justices,  under  the  9  6.  4,  c.  31,  s.  27.  for 
an  assault,  and  having  appeared  and  pleaded 
not  guilty,  the  complainant  declined  to  pro- 
ceed, stating  that  he  meant  to  bring  an  action. 
The  justices  thereupon  dismissed  the  com- 
plaint, and  gave  the  defendant  a  certificate 
aa  follows : — 

'*  We  deemed  the  offence  not  proved,  inas- 
much as  the  complainant  did  not  ofler  any 
evidence  in  support  of  the  information  ;  and 
have  accordingly  dismissed  the  said  com- 
plaint :"— 

Hdd,  that  what  passed  before  the  justices 
constituted  a** hearing"  within  the  meaning 
of  the  27th  section ;  and  that  the  certificate 
was  a  complete  bar  to  an  action  for  the  same 
assault,  under  s.  28.     TunnkUffe  v.  Tedd. 

533 
ASSUMPSIT. 
Executed  Caneideraiion, 

The  father  of  an  illegitimate  child  promised 
the  mother,  that,  if  she  would  abstain  from 
affiliating  the  child,  he  would  pay  her  2ti.  6d. 
per  week  for  ita  maintenance.  The  mother 
did  so  abstain,  and  suflered  the  time  limited 
by  the  statute  forobtnining  an  order  of  affili- 
ation to  expire : — Held^  that  the  promise 
bound  the  father,  and  that  indebitatus  as- 
sumpsit lay,  the  consideration  having  been 
•ZACUted.     Linnegar  V.  fl«M.  437 

ASSURANCE. 
See  Insurakge. 

ATTESTING  WITNESS. 
See  EvTDEifCE,  II. 

ATTORNEY. 
Taxation  of  BiU, 

Where  a  judge  at  chambers,  in  the  exercise  of 
his  discretion,  in  referring  an  attorney's  bill' 
for  taxation,  under  the  6  &,!  Vict.  c.  73,  a. 
37,  reserves  to  the  client  liberty  to  question 
the  retainer,  and  restrains  the  attorney  from 
bringing  an  action  upon  the  bill  pending  the 
reference, — the  court  will  not  interfere,  with- 
out strong  ground  for  so  doing.  In  re  Wil- 
liam Fyne.  407 

AUTHORITY. 
See  Factoe: 

AWARD. 

See  Arbitrament. 

VOL.  v.— 74 


BANKRUPT. 
I.  Sights  of  Auigneee, 

1.  A.,  in  an  action  on  a  bill  of  exchange  against 
B.,  a  trader,  signed  final  judgment  under  a 
judge's  order  on  the  7th  of  March.  On  the 
9th,  B.  signed  and  filed  in  the  office  of  the 
Lord  Chancellor's  secretory  of  bankrupts  a 
declaration  of  insolvency,  and  on  the  same 
day  a  notice  of  having  so  filed  such  declara' 
tion  of  insolvency,  was  served  both  on  A. 
and  on  his  attorney.-  On  the  9th  of  April, 
a  ca.  »a.  was  issued  against  B.  in  the  action, 
indorsed  to  take  46/.  1«.  6d.,  and  was  deli- 
vered to  an  officer  of  the  sherifl*  of  Middle- 
sex, who,  on  the  same  day,  took  B.  in  exe- 
cution. B.  being  taken  in  the  custody  of  the 
officer  to  a  lock-up  houae,  on  the  aaid  9ih  of 
April  paid  one  of  the  assistants  of  such  offi- 
cer the  amount  indorsed  on  the  ca.  ea.  This 
sum  was  part  of  the  aasets  of  B.  when  so 
paid,  and  it  was  on  the  11th  of  April  handed 
over  by  the  assistant  who  received  it  to  the 
officer,  who  paid  it  to  A.'s  attorney,  who 
afterwards  paid  it  to  A.  On  the  30th  of 
April,  1^  fat  in  bankruptcy  issued  against 
B.,  founded  on  the  declaration  of  insolvency, 
under  which  B.  was,  on  the  1st  of  May,  duly 
declared  a  bankrupt : — 

Held,  that  the  assignees  of  B.  were  enti- 
tled to  recover  the  462.  1«.  6d,  in  an  action 
for  money  had  and  received.  Follett  v. 
Hoppe.  Page  226 

2.  The  defendants  bought  goods  at  the  shop  of 
A.,  after  notice  that  A.  had  committed  an 
act  of  bankruptcy  by  absconding,  and  claim- 
ed to  set  off  against  the  price  a  debt  due  to 
them  from  A.  A  fat  having  afterwards  is- 
sued against  A.,  his  assignees  sent  in  an  in- 
voice, and  demanded  payment  for  the  gooda 
80  bought  by  the  defendants :  — 

Held,  that  the  assignees  did  not  thereby  so 
affirm  the  sale  as  to  disentitle  them  to  main- 
tain trover  for  the  goods,  upon  a  subsequent 
demand  and  refusal.     Valpy  v.  Sandere,  886 

II.  Bond  given  pursuant  (o  1  <(•  2  Vict.  e.  110, 

f.  8. 

To  an  action  in  C.  P.  by  A.,  obligee,  against 
B.,  obligor,  on  a  bond  given  under  the  1  &, 
2  Vict.  c.  110,  s.  8,  B.  pleaded,  that,  after  the 
making  of  the  bond,  A.  brought  an  action, 
and  recovered  judgment,  against  C,  the 
principal  debtor,  in  B.  R.,  and  issued  a  ca, 
so.,  under  which  C.  was  taken;  that  C, 
before  the  time  for  rendering  according  to  the 
practice  of  that  court,  was,  according  to  such 
practice,  arrested  under  the  writ,  and  was 
detained  in  execution,  in  custody,  under  the 
writ,  upon  the  judgment  so  recovered,  and 
according  to  such  practice, — which  practice, 
then,  and  before  and  at  the  time  of  the 
making  of  the  bond,  exiated  until  and  after 
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the  retuTD  day  of  the  ea.  $a.  ;  that,  from  the 
recovery  of  be  judgment,  until  C.  wae  ao 
arrested,  C.  was  always  ready -and  willing 
to  render  himself  to  the  custody  of  the 
gaoler  of  the  court,  according  to  the  said 
practice  ;  that,  by  reason  of  C.  having  been 
80  arrested  and  detained  in  execution,  and 
of  the  premises,  C.  was,  by  such  practice, 
discharged  from  rendering  himself  according 
to  the  condition ;  and  that  the  defendant, 
and  D.,  his  co-surety,  were,  as  such  sureties, 
by  the  practice  of  the  court,  discharged 
from  rendering  C.  according  to  the  condi- 
tion : — 

SeiMtj  that  the  plea  was  bad,  as  not  show, 
ing  that  C.  had  been  prevented  by  A.  from 
rendering,  or  that  it  had  become  impossible 
that  C.  should  render.  Hayward  v.  Ben- 
nett, Page  593 

BARON  AND  FEME. 
See  Hi7SBAND  awd  Wifi. 

BILL  OF  EXCHANGE. 

I.  iMthility  of  Acceptor, 

BUI  accepted  6y  an  A/eent.]  — A  bill  of  exchange, 
addressed  to  the  defendant  by  the  name  of 
"  William  B.,"  was  accepted  by  his  wife,  by 
writing  across  it,  her  own  name,  **  Mary 
B.**  There  was  no  evidence  of  any  express 
authority  in  the  wife  so  to  accept  the  bill ; 
but,  on  its  being  presented  to  the  husband, 
after  it  had  become  due.  he  said  he  knew 
all  about  it,  that  the  bill  was  a  millinery  bill 
(for  which  the  huaband  appeared  to  be  Ha- 
ble),  and  that  he  would  pay  it  very  shortly : 
•— HeM,  that  he  was  liable  as  acceptor.  Lin- 
duM  V.  Bradwell.  583 

II.  Notice  of  Dithonour. 

The  following  notice  was  sent  to  the  defend- 
ant, the  drawer  of  a  bill  of  exchange  : — "  5th 
January,  1847.  I  am  the  holder  of  a  bill 
drawn  by  you  on  L  M.  Mendelssohn  for 
982.  15«.,  which  became  due  yesterday,  the 
4th  instant,  and  tt  unpaid  ;  and  I  have  to 
state,  that  unless  the  same  is  paid  to  me 
immediately,  1  shall  take  proceedings  against 
you  without  delay  for  the  amount.**  At  the 
foot  was  added,  "  noting,  5«.**  There  was 
no  signature  to  the  note ;  but  the  person 
who  delivered  it,  informed  the  defendant 
firom  whom  it  came  ; — JJeld^  that  this  notice 
conveyed  sufficient  intimation  to  the  drawer 
that  the  bill  hnd  been  presented,  and  dis- 
honoured, and  that  the  holder  looked  to  him 
for  payment.    Arwutrong  v.  Chrigtiani.  687 

III.  Accommodation  BUI, 

The  acceptor  of  an  accommodation  bill  is  not 

•   entitled,  in  an  action  ai;ainst  the  drawer  upon 

his  implied  contract  of  indemnity,  to  recover 

costs  incurred  in  defending  an  action  brought 


against  himself  upon  the  bill      BeeA  r. 
JoneM.  Page  696 

And  see  Staxf,  III. 
IV.  Alteration  m. 
Effect  of  alteration  of  date,  185  {ch 

BOND. 

Condition  impossible  of  performance.   596  (a). 
And  $ee  Bavkbupt,  II. 

BRITISH  CONSUL. 

Afidavit  noom  before. —  See  Husbavd  ai*s 

WiFK.  L  iv.  5. 


CA.  SA. 
See  Wkit  of  Ekros. 

CASE. 
I.  For  Negligence, 

i.  Ohetructing  a  Navigation.] — 1.  Where  a 
vessel  is  sunk  by  accident,  and  without  any 
default  in  the  owner  or  hia  servant,  in  a 
navigable  river,  and  remaina  there  under 
water,  no  duty  is  ordinarily  cast  upoh  the 
owner  to  use  any  precaution,  by  placing  a 
buoy  or  otherwise,  to  prevent  other  veaaela 
from  atriking  against  it.  The  owner  ia  there- 
fore not  liable  to  an  indictment,  or  to  an 
action  at  the  suit  of  a  party  sustaining  spe- 
cial damage,  in  respect  of  each  omission. 
Brown  v.  Mallett.  599 

2.  Where  a  declaration,  afler  suting  certain 
facts,  alleges  that  it  thereupon  became  the 
duty  of  the  defendant  to  do  a  certain  act, 
such  allegation  is  to  be  understood  as  a  mere 
exposition  of  the  legal  liability  supposed  to 
result  firom  the  previously  stated  focts,— «a, 
an  assertion  that  the  defendant  became 
thereby  bound  by  law  to  do  the  act,— and 
not  aa  a  distinct  substantive  allegation.  JM. 

3.  In  such  a  case,  the  word  "  thereupon**  is  to 
be  understood  not  merely  as  '*  afterwards,** 
but  as  equivalent  to  "  thereby."  iW. 

4.  Unless  the  duty  results,  m  all  eases,  from 
the  facts,  a  declaration  ao  firamed  is  bad  in 
substance.  Jhid. 

5.  The  allegation  of  duty  iesuperfhxras,  where 
the  facts  stated  ahow  a  legal  liability,  and 
it  is  useless  where  they  do  not.  lUd. 

ii.  JCeeping  ferociouo  Aniwuila.] — 1.  In  case  ibr 
injury  done  to  the  plaintiff's  sheep  by  a  fero- 
cious dog  kept  by  the  defendant,  be  know- 
ing  it  to  be  of  ferocious  and  mischievous 
disposition,  '*  not  guilty,**  puts  in  issue  the 
ferocity  of  the^  dog  and  the  MtValer,  those 
matters  forming  the  substance  of  the  charce. 
Card  V.  Caee.  629 

2.  The  allegation  of  duty  in  the  defendant  to 
use  due  and  reasonable  care  and  precantion 
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in  keeping  the  animal,  i«  an  immatenal  alle- 
gation. Page  622 
II.  For  FrauduletUly  imiiating  Trade  Mark$, 

1.  An  action  on  the  case  may  be  maintained 
by  a  manufacturer  against  another  manufac- 
turer who  marks  his  goods  with  the  known 
and  accustomed  mark  of  the  plaintiff— where 
the  mark  used  by  the  defendant  resembles 
the  plaintiff's  mark  so  closely  as  to  be  calcu- 
lated to  deceive,  and  as  to  induce  persons  to 
believe  the  defendant's  goods  to  be  of  the 
plaintiff's  manufacture, — and  the  defendant 
uses  such  mark  with  intent  to  deceive, — and 
sells  the  goods  so  marked,  as  and  for  goods 
of  the  plaintifTs  manufacture ;  and  proof  of 
special  damage  is  not  necessary.  Bodger$  v. 
Nowill  109 

2.  In  such  cases,  it  is  enough, — at  least  after 
verdict,— to  allege  generally,  that,  by  means 
of  the  premises,  the  plaintiff  was  deprived 
of  the  sale  of  divers  large  quantities  of 
goods,  and  lost  the  profits  that  would 
otherwise  have  accrued  to  him  therefrom. 

Ibid. 
CHECK. 
Nature  of  contract.  485(a). 

Vtnue.] — ^In  an  actbn  upon  a  banker's  check, 
the  venue  cannot  be  changed,  upon  the  com- 
mon affidavit.     WM  v.  Inwarda,  483 

CHRISTIAN  NAME. 
See  Plsadino,  IV. 

CO-CONTRACTOR. 
Flea  of  Non-joinder  of^See  Plsadino,  III.  ill. 

COMMITMENT. 
See  Conviction. 

CONDITION. 
See  MoNST  Had  and  Recbivsd. 

CONTINGENT  DAMAGES. 
See  AnBrrKAMENT,  III. 

CONTINGENT  DEVISE.  747(a). 

CONTRACT. 
I.  Conetruetion  of. 
On  the  28rh  of  November,  1844,  the  defendant 
oontracted  to  supply  the  plaintiff  with  150 
tons  of  cast-iron  girders,  according  to  draw- 
ings to  be  provided  by  the  plaintiff's  archi- 
tect,— ^50  tons  to  be  delivered  on  or  before 
the  31st  of  December,  1844 ;  50  tons,  on  or 
before  the  28th  of  January,  1845 ;  and  50 
tons  on  or  before  the  31st  of  March,  1845, 
—provided  the  drawings  for  the  first  50  tons 
were  delivered  within  three  days,  and  the 
drawings  for  the  remainder,  within  three 
weeks.  Some  plans  were  sent  to  the  defend- 
ant on  the  5th  of  December,  and,  on  the  16th, 
an  order  was   given  to   him  for  girders. 


amounting  to  about  fourteen  tone.  On  the 
13th  of  March, — after  the  defendant  had 
declined  to  perform  the  contract,  by  reason 
of  the  delay,— further  plans  were  furnished, 
and  a  further  order  given  for  girders,  amount- 
ing to  about  50  tons,  and  the  girders  ordered 
on  the  16th  of  December  were  demanded. 
The  jury  found  that  the  drawings  were  not 
delivered  within  a  reasonable  time : — Held, 
that  the  contract  was  entire ;  and  that,  as 
the  plaintiff  had  failed  to  furnish  drawinga 
for  the  whole  150  tons,  within  a  reasonable 
time,  he  could  not  maintain  an  action  for  any 
non-delivery  of  girdefs.    Kingdom  v.  Cox, 

Page  522 
And  tee  Aorsement. 

ll.  Beetraint  of  Trade, 
A.  contracted  to  serve  B.  and  his  partner  or 
partners  for  the  time  being,  for  seven  years, 
in  his  business  of  a  glass  and  alkali  manu- 
facturer, and  at  all  times  during  the  term  to 
do  his  best  endeavours,  and  use  his  utmost 
care  and  diligence  in  the  works;  and, 
further,  that  he  would  not,  at  any  time  during 
the  term,  neglect  or  absent  himself  from  the 
said  service,  without  the  consent  in  writing 
of  B.  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  should 
carry  on  the  business ;  nor  would  work  for 
or  serve  any  other  person  or  persons,  with- 
out such  consent :— in  consideration  of  which 
service,  B.  agreed  to  pay  A.  24«.  per  week 
for  a  ceruin  amount  of  work,  and  to  find  him 
some  other  description  of  work,  provided  he 
should  not  require  that  quantity  of  the  speci- 
fied work,  so  that  A.'s  wages  should  not  be 
less  than  24«.  per  week,  except  when  a  fur- 
nace should  be  out,  when  A.  agreed  to 
work  for  21«.  per  week :  and  it  was  agreed, 
that,  if  A.  should  be  sick  or  otherwise  in- 
capacitated from  performing  the  service,  or 
in  case  of  misconduct,  or  if  B.,  or  his  part- 
ner or  partners  for  the  time  being,  or  either 
or  such  of  them  aa  should  carry  on  the  trade, 
should  discontinue  the  trsde  during  the  term 
—in  either  of  such  cases,  B.  or  his  partners 
should  be  at  liberty  to  retain  or  employ  any 
other  person  in  the  room  or  stead  of  A., 
without  being  obliged  to  pay  him  any  wages 
or  satisfaction : — 

Held,  that  this  agreement  was  not  void 
for  want  of  mutuality,  or  as  being  in  unrea- 
sonable restraint  of  trade.  Hartley  v.  Cmsi- 
mtii^f.  247 

III.  Material  Alteration. 

1.  A  material  alteration  in  a  sold-note,  madf 
by  the  buyer,  without  the  knowledge  or  con- 
sent of  the  seller,  prevents  the  former  fi'om 
suing  on  the  contract,  notwithstanding  the 
duty  of  the  latter,  may  not  be  varied  by  the 
alteration.     Mollett  v.  WackerhartJL        181 

2.  A  sold-note  in  the  following  form-*"  Sold 
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for  W.  &.  Cm  100  tons  of  crushed  sugar  (as 
per  sample)  in  hogsheads/'   at,  6lc. — was  I 
altered  by  the  buyer  without  the  privity  of  | 
the  seller,  by  adding  at\he  foot  of  the  paper  ; 
the  words  **  of  their  own  manufacture/'  with  i 
an  asterisk  as  a  mark  of  reference,  and  a  I 
corresponding  asterisk  in  the  body  of  the 
note,  after  the  word  *'  sample,"  and  within  , 
the  parenthesis  i-^HeU, — dubiianie  Wilde,  ! 
C.  J., — that  the  added  words  imported  that , 
the  BampjU  was  of  the  manufacture  of  W.  & 
C. ;  and  that,  whether  they  applied  to  the 
sample  or  to  the  bulk,  they  constituted  a  j 
material  alteration,  which,  as  against  the  , 
buyer,  avoided  the  contract.  Page  181 ; 

3.  Semhlet  that,  assuming  the  added  words  to 
import  only  that  the  sample  was  of  the  manu*  I 
facture  of  W.  Sl  C,  the  proof  sustained  a  I 
plea, — ^that,  after  the  agreement  had  been  | 
made,  the  plaintifT.  without  the  knowledge  j 
or  consent  of  the  defendants,  caused  it  to  be  | 
altered  in  a  material  particular,  that  it  to  aajft  \ 
by  inserting  therein  words  to  the  purport  or  | 
effect  that  the  sugara  mentioned  in  the  agree-  i 
ment  were  to  he  of  the  manufacture  of  the 
defendanti^^i  being  unnecessary  to  prove  ' 
the  allegation  following  the  videlicet.     Ibid.  \ 

CONVICTION. 
Dietribution  of  Penalty. 

By  the  9  G.  4,  c.  31,  s.  27,  power  is  given  to 
two  justices,  in  cases  of  assault,  to  impose 
upon  the  offender  a  fine  not  exceeding  5Z., 
*'  to  be  paid  to  some  one  of  the  overseers  of 
the  poor,  or  to  some  other  officer  of  the 
parish,  township,  or  place  in  which  the 
offence  shall  have  been  committed,  to  be  by 
such  overseer  or  officer  paid  over  to  the  use 
of  the  general  rate  of  the  county,  riding,  or 
division,  in  which  such  parish,  township,  or 
place  shall  be  situate  :"  and  a.  35  provides 
that  the  conviction  may  be  drawn  up  in  a  i 
given  form,  or  in  any  form  of  words  to  the 
fame  effect  ;— 

Held,  that  a  conviction,  by  which  the 
penalty  was  ordered  to  be  paid  '*  to  the  trea- 
surer of  the  county  of  C,  in  which  the  said 
offence  was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  statute," 
dLC,  or  the  party,  in  default,  to  be  impri- 
soned for  two  months,  d&c.,  was  bad ;  and 
that  the  justices  were  liable  in  trespass,  for 
the  imprisonment  of  the  party  under  it. 
ChaddockY.  Wilbraham.  645 

CONVEYANCE  BY  MARRIED 

WOMAN. 

See  Husband  and  Wits,  I. 

COPYRIGHT. 

I.   19^0  may  have. 

i.  Foreigner.]  — A  foreigner   resident    abroad  ! 


may  acquire  copyright  in  this  oonotrF  *»  a 
work  that  is  first  published  oy  mm,  aa  au- 
thor,  or  as  author's  assignee,  in  this  coun- 
try, which  has  not  been  made  publiei  jurit 
by  a  previous  publication  elsewhere.  Cocks 
V.  Purday.  Page  860 

ii.  Publication  a6raa<f.]'— A  contemporaneous 
publication  abroad  does  not  defeat  such  right. 

Ihid. 

iii.  Foreign  assignment.] — By  the  law  of  Aus- 
tria, which  prevailed  where  A.,  the  author  of 
a  musical  composition,  and  B.,  his  assignee, 
were  respectively  domiciled,  the  author  has 
a  copyright,  and  such  copyright  may  be  as- 
signed by  word  of  mouth.  A.  assigned  his 
right  to  B.,  and  B.,  before  the  publication  of 
the  work,  sold  his  copyright  to  C. : — Held, 
that,  there  being  a  sale  valid  by  the  law  of 
Austria,  the  country  in  which  the  sale  took 
place,  the  interest  of  the  author  became 
vested  in  C.  before  publication,  so  as  to  make 
him  an  assignee  within  the  meaning  of  the 
5  &,  6  Vict.  C.45,  s.  3,  and  to  confer  upon 
him  a  good  derivative  title.  Ibid. 

II.   Pleadings  m  Actions  for  Infringement  of. 

1.  In  case  for  infringement  of  copyright,  the 
court  refused  to  allow  a  count  founded  upon 
a  common-law  right,  to  be  joined  with 
counts  on  the  statute  5  dt  6  Vict.  c.  45.  upon 
the  same  cause  of  action.   Booteyy.  Tolkien. 

476 

2.  Held^  that,  notwithstanding  the  words  Am- 
traformam  statuti  in  counts  framed  upon  the 
statute,  a  plaintiiT  might  give  in  evidence^ 
under  those  counts,  an  infringement  of  hia 
common-law  right.  Ibid, 

^  COSTS. 
I.  Of  Nonsuit. 
The  court  refused  to  treat  an  assignment  of 
error  as  frivolous,  where  the  ground  of  error 
assigned  was  that  aeo.  m.  had  been  awarded 
since  the  7  SlB  Vict.  c.  96,  against  a  plaintiff 
who  had  been  nonsuited.  Newton  v.  Lord 
A,  Conyngham.  749 

II.   Of  Making  Judge's  Order  a  Pule  of  Cwrt. 

The  resolution  of  Trinity  term,  3  Vict.,  dec!ar- 
ing  the  costs  of  the  application  to  consequen- 
tial on  making  a  judge's  order  a  rule  of 
court,  applies  where  the  party  sought  to  be 
charged  is  an  infant,  ^essiet  ▼.  Farley.  178 

III.  Security  for  Costs. 
After  a  rule  absolute  for  a  new  trial,  in  an  ac- 
tion for  the  infringement  of  a  patent,  all  the 
plaintiff's  real  and  personal  estate  was,  by 
by  an  order  of  the  insolvent  debtors  court, 
vested  in  the  official  assignee :  The  court 
refused  to  call  on  the  plaintiff  to  give  security 
for  costs,  it  not  being  shown  that  the  assignee 
hsd  interfered,  or  was  likely  to  interfere. 
Steady.  Williams.  538 
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IV.  Tatation  nf.  a 

FoUe  ajidavii  of  mereate.] — The  master  bav- 
iogt  upon  the  taxation  of  the  plaintiffs*  costs, 
been  induced  by  false  affidavits  to  albw  a 
large  sum  as  the  fees  and  expenses  to  com- 
missioners named  in  a  commission  for  the 
examination  of  witnesses^  which  sum,  it  was 
suggested,  had  not  been  paid,-— the  court  re- 
ferred it  back  to  the  master  to  inquire,  by 
such  means  as  he  should  think  fit,  what 
sums  had  actually  been  paid,  and  to  review 
the  taxation,  if  necessary.  Bame$  v.  Att- 
uHHfd,  Page  164 

And  see  Couirrr  Covkt,  I. 

COUNTY  COURT. 

1.  SuggeitioHt  wnder  9  <(•  10  Vkt,  c,  95,  to  de- 

prive FlaiMiffof  Co$t$. 
1.  To  entitle  a  defendant  to  a  suggestion  to 
deprive  the  plaintiff  of  costs,  under  the 
county  court  act,  9  &.  10  Vict.  c.  95,  s.  129, 
all  the  exceptions  mentioned  in  a.  128,  must 
be  negatived.    Meeten  v.  Niekolh.  848 

2.  Upon  a  motion  for  a  suggestion  to  deprive  a 
plaintiff  of  costs,  under  the  129th  section  of 
the  county  court  act,  9  &  10  Vict.  c.  95,  the 
affidavit  must  distinctly  show  that  the  de- 
fendant dwelt  or  carried  on  his  business 
within  the  local  jurisdiction,  at  the  time  qf  the 
action  brougki  .*  it  is  not  enough  to  show 
that  the  cause  of  action  arose  there.  Ma- 
thew  V.  BnmghalL  937 

3.  It  must  also  negative  the  parties  being  offi- 
cers of  the  county  court.  Ihid 

4.  Nor  is  it  enough  to  show  that  the  plaintiff 
might  have  sued  in  the  county  court :  the 
defendant  must  show  affirmatively  that  he 
was  bound  to  have  recourse  to  the  inferior 
jurisdiction,— chat  is,  that  the  cause  of  action 
arose  Wholly,  or  in  some  material  point,  with- 
in the  jurisdiction.    Bailey  v.  Robeon.     934 

II.  ProftibtltoA. 

1.  This  court  has  no  power  to  issue  a  prohibi- 
tion to  the  judge  of  a  county  court,  in  a 
matter  that  is  within  his  jurisdiction.  Toft 
V.  Rayner.  162 

2.  Where,  therefore,  the  judge  of  a  county 
court  gave  judgment  for  the  plaintiff,  not- 
withstanding that,  at  the  trial,  the  defend- 
ant's plea,  that  judgment  had  aheady  been 
obtained  and  execution  executed  against  him 
in  another  inferior  court,  in  an  action  brought 
in  the  latter  court  upon  the  same  cause  of 
action,  was  admitted  to  be  true, — this  court 
declined  to  interfere.  /6ii. 

COVENANT. 

CMUtruetion  of. 

To  keep  on  foot  a  l^e  policy.]^ A.  insured  his 

life  for  10001.,  subject  to  a  condition,  that, 

**in  case  the  assured  should  die  upon  the 

WB9Mf  except  in  certain  passages,  or  go  be- 


yond the  limits  of  Europe,  or  enter  into  or 
engage  in  naval  or  military  service,  unless 
license  were  obtained,  or  should  die  by  his 
own  hands,  or  by  the  hands  of  justice,  or 
in  consequence  of  a  duel,  &c.,  the  policy 
should  be  void.** 

Previously  to  his  marriage  in  1828,  A. 
assigned  the  policy  to  trustees,  for  the  bene- 
fit of  his  intended  wife  and  the  issue  of  the 
marriage.  The  settlement  contained  a  cove- 
nant by  A.,  that  he  would,  '*at  all  times 
during  his  life,  duly  pay  all  such  (iremiums 
and  other  moneys,  and  do  and  perform  all 
such  acts,  niiatters,  and  things,  as  should  be 
requisite  for  keeping  on  foot  the  said  policy." 

In  1838,  A.  threw  himself  into  the  Thames, 
and  was  drowned.  In  an  action  to  recover 
the  amount  of  the  policy,  the  jury  had 
found  that  the  assured  voluntarily  threw 
himself  into  the  river,  intending  to  destroy 
his  life,  but  that  at  the  time  of  committing 
the  act,  he  was  not  capable  of  judging  be- 
tween right  and  wrong;  upon  which  finding 
the  court  of  Common  Pleas  had  held,  that 
this  was  such  a  dying  by  the  party's  own 
hands,  as  discharged  the  office  firom  lia- 
bility : — 

Held,  that  the  act  of  self-destruction  by 
A.,  was  not  a  breach  of  the  above  covenant 
for  keeping  the  policy  on  foot.  Dormay  v. 
Borradaile.  Page  380 
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DEMURRER. 
Fnveleue^See  Plsadiho,  IV. 

.   DETINUE. 
AMteMnneni  of  Damagei  in. 

1.  In  detinue  for  railway-scrip,  which  had  been 
delivered  up  to  the  plaintiff,  after  action 
brought,  under  a  judge's  order :— /TeM,  that 
the  judge  was  warranted  in  directing  the 
jury  at  the  trial,  that,  in  estimating  the 
damages,  they  might  take  into  consideration 
the  diflerence  in  value  of  the  scrip  at  the 
time  of  the  demand,  and  at  the  time  of  its 
delivery  to  the  plaintiff  under  the  judge's 
order.     WUliame  v.  Archer.  318 

2.  Held,  also,  that,  inasmuch  as  the  scrip  had 
already  been  redelivered,  the  verdict  and 
judgment  were  properly  confined  to  an  assess- 
ment of  damages  for  the  detention,  —  by 
analogy  to  the  case  of  the  redelivery  of  char- 
ters being  rendered  impossible  by  reason 
of  their  having  been  burnt.  Ibid, 

And  tee  pp.  327  (6),  329  (6). 

DEVISE. 
Construction  of.  * 

Vefcription  of  Devisee.]  — The  testator, — ^who 
had  a  wife  Mary,  to  whom  he  was  married 
in  1834,  and  who  survived  him,- -in  1840 
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went  through  the  ceremony  of  marriage  with 
a  woman  whose  Christian  name  was  Caro- 
line,  and  who  continued  to  reside  with  him 
to  the  time  of  hiar  death.  Shortly  before  his 
decease,  he,  by  his  will,  devised  certain  pro- 
perty to  "  my  dear  wife  Caroline,  her  heirs, 
&c.,  absolutely :" — Held,  that  Caroline  took 
under  this  devise,  notwithstanding  the  entire 
description  was  not  applicable  (o  her.  Doe 
d.  Gain$  v.  Bauee.  Page  422 

And  tee  Aptoiktmbict. 

DISTRESS. 
See  Practicb,  II.  3. 

DOG. 
Caee  fo^  negligently  keeping^-iSee  Case,  I.  ii. 

DOWER. 
See  Husband  and  Wifb,  I.  iv.  3. 

DUTY. 
Allegation  of—See  Case,  I.  i.  2. 


EJECTMENT. 
I.  Service  of  Decluratum,  <(<.,  upon  a  Servant. 

The  court  refused  to  grant  a  rule  nisi  for  judg- 
ment against  the  casual  ejector,  upon  an 
affidavit  sUting  a  service  on  a  servant  of  the 
tenant,  upon  the  premises,  on  the  8th  of 
January,  and  an  acknowledgment  stated  to 
be  made  by  the  tenant  "  a  few  days  after- 
wards*' that  the  declaration,  &c.,^ad  reached 
him.    Doe  d.  Wateon  v.  Boe.  521 

II.  Notice  to  appear. 

A  declaration  in  ejectment  was  served  on  the 

1st  of  November,  with  a  notice  requiring 

the  tenant  to  appear  '*  in  next  Hilary  term  :*' 

--Held,  bad.    Doe  d.  Love  v.  Boe,  512 

ENLARGED  RULE. 
See  Pbactice,  V. 

ENTRY. 

Traverse  of,  153  {d). 

ESTOPPEL. 
By  BecitaU  in  a  Deed. 
1.  By  indenture  of  lease,  dated  the  26th  of 
June,  1810,  between  A.  (the  father  of  the 
plaintiff),  and  B.  (the  father  of  the  defend- 
ant),— reciting  a  former  lease  of  the  27ih  of 
July,  1801,  made  between  W.  S.  and  M.  his 
wife,  and  A.,  which  recited  that  M.  was 
entitled  to  a  moiety  of  lands  in  West  Fer 
and  to  two-thirds  for  life  or  for  some  other 
estate  of  freehold,  and  that  A.  wae  entitled 
io  the  other  moiety  and  the  other  third  paH, 
^epeaively,  or  some  other  share  of  the  same 
linda  for  some  estate  of  freehold,  dtc. ;  and 


by  which  W.  S.  and  M.  his  wife  demised 
the  moiety  and  two-third  parts  respectively 
of  M.  to  A.  for  forty  years  from  the  5th  of 
April,  1801, —  A.  demised  to  B.,  anongst 
other  premises,  the  lands  of  which  M.  was, 
by  the  recital  in  the  lease  of  1801,  said  to  be 
entitled  to  two- thirds  and  himself,  A.,  to 
one-third,  (of  the  lands  in  West  Fen),  for 
the  remainder  of  the  term  of  forty  years, 
except  the  last  ten  days. 

A.  died  in  1813,  and  B.  in  1818,  leaving 
the  plaintiflT  and  defendant  thefr  respective 
representatives. 

The  defendant  continued  in  the  occupation 
of  the  lands  in  West  Fen  down  to  the  time 
of  the  trial, — he  and  his  father  having  regu- 
larly paid  rent  to  the  plaintiff  and  his  fother 
down  to  Lady  Day,  1841,  when  the  lease 
of  1801  expired. 

In  debt  for  use  and  occupation  of  an  undi- 
vided third  part  of  the  lands  in  West  Fen, 
since  Lady  Day,  1841 : — 

Held,  that  the  recital  in  the  lease  of  1801 
was  primA  facie  evidence  that  A.  was  enti- 
tled to  one-third  of  the  lands  in  West  Fen, 
in  fee : 

And  that  the  plaintiff  had  a  right  to  treat  the 
defendant  as  a  tenant  at  sufferance  of  such 
undivided  third  part,  for  the  period  during 
which  he  held  on  after  the  expiration  of  the 
lease,  and  to  sue  him  for  use  and  occupation 
in  respect  thereof.    Bayley  v.  Bradley. 

Page  396 
2.  Semblet  that  the  estoppel  created  by  the  re- 
cital, ceased  upon  the  expiration  of  the  lease. 

396 

And  $ee  Joint  Stock  Comfaht,  L  5. 

EVIDENCE. 
I.  Competency  ef  Witneta, 

1.  A  defendant  in  trespass,  who  has  sufiered 
judgment  by  default,  is  not  a  competent  wit- 
ness for  his  co-defendant,  where  the  jury  are 
summoned  as  well  to  try  the  issues  againat 
the  one,  as  to  assess  the  damages  against  the 
other.     Thorpe  v.  Barber.  €75 

2.  The  statute  6  &  7  Vict.  c.  85,  does  not  apply 
to  such  a  case.  JW. 

II.  Subecribing  Witneit. 

In  order  to  prove  an  admission  of  a  debt,  by  the 
medium  of  an  entry  in  a  schedule  filed  by  the 
defendant  in  the  insolvent  debtors  court,  it 
is  necessary  to  prove  the  defendam*s  signa- 
ture by  calling  the  subscribing  witness,  even 
where  the  document  has  been  acted  upon  by 
the  court.    Streeter  v.  BaHlett.  562 

III.  Private  Docununte., 

In  an  action  by  the  acceptor  against  the  drawer 
of  an  accommodation  bill,  on  his  implied  con- 
tract of  indemnity,  the  plaintiff,-^n  order  to 
prove  that  a  former  bill,  in  renewal  of  which 
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the  bill  in  respect  of  which  actbn  wu 
brought,  was  given,  had  been  made  payable 
at  a  particular  place, — called  a  banker's 
clerk,  wlio,  without  producing  the  bank 
book,  stated  that  he  had  ascertained  the 
fact  from  an  entry  therein  in  his  own 
hand-writing,  but  that,  independently  of 
that  entry,  he  had  no  recollection  whatever 
of  the  fact  i-^Held,  that  this  was  not  evidence 
of  such  fact.    Be«k  v.  Jontt,  Page  696 

EXECUTED  CONSIDERATION. 
See  Assumpsit. 


FACTOR. 
RigklB  and  Duties  of. 
A  factor  to  whom  goods  have  been  consigned 
generally  for  sale,  and  who  has  subsequently 
made  advances  to  his  principal  on  the  credit 
.of  the  goods,  has  no  right  to  sell  them  con- 
trary to  the  orders  of  his  principal,  on  the 
latter  neglecting,  on  request,  to  repay  the 
advances, — although  such  sale  would  be  a 
sound  exercise  of  discretion  on  his  part ;  his 
authority  to  sell  not  becoming,  by  reason  of 
the  unpaid  advances,  irrevocable,  as  an  au- 
thority coupled  with  an  interest.    Smart  t. 
Sandart.  895 

FEME  COVERT. 
See  HusBANi}  and  Wife. 

FEROCIOUS  DOG. 
See  Case,  I.  ii. 

FOOT-RACE. 
See  GAMiNtt. 

FRAUD. 
PUa  of—See  Joutt  Stock  Compant,  I.  1,  2. 

FRAUDS,  STATUTE  OF. 
See  SuiTDAT  Trading. 

FRIVOLOUS  DEMURRER. 
See  Plbadino,  IV. 

FURTHER  CHARGE. 
See  Stamp,  I.  iii. 


GAMING. 

I.  What  a  lawful  Game  within  8  <(.  9  Viet, 

e.  109. 

1.  A  foot-race  is  a  "  lawful  g&me,  sport,  or 
pastime,"  within  the  proviso  in  the  8  &  9 
Vict.  c.  109, 8.  18.    Batty  v.  Marriott,     818 

2.  Tise  persons  agree  to  run  a  foot-race,  and 
each  of  them  deposits  102.  with  a  third  per- 
■on,  the  whole  201.  to  be  paid  over  to  the 


winner  i^Held,  that  the  loser  cannot  recover 
back  his  deposit  from  the  stakeholder. 

Page  818 
II.   Where  Wager  repudiated  htfore  the  Event 
atetriained, 

1.  The  8  &  9  Vict.  c.  109,  s.  18,  which  avoids 
contracts  by  way  of  gaming  or  wagering, 
and  prohibits  the  maintenance  of  actions  for 
the  recovery  of  money  won  upon  any  wager, 
or  deposited  in  the  hands  of  a  stakeholder  to 
abide  the  event  of  any  wager, — does  not  pre- 
clude a  party  who  repudiates  the  wager  be- 
fore the  event  is  ascertained,  from  recover- 
ing back  firom  the  stakeholder  the  amount 
of  his  deposit.     Vamey  v.  Hickman.        271 

2.  SemhUt  that  a  defence  arising  out  of  this 
statute,  must  be  pleaded  speciolly.         Jhid, 

GOODS  BARGAINED  AND  SOLD. 

See  Sunday  Trading. 

GUARANTEE. 
Conetruetion  of, 

1.  Guarantee^**  In  consideration  of  your  agree- 
ing to  supply  S.  with  goods  upon  credit,  in 
the  way  of  your  trade  ahe  amount  to  be  iii 
your  own  discretion),  I  hereby  guarantee  yon 
the  due  and  regular  payment  of  such  aum  or 
sums  as  he  may  now,  or  at  any  time,  and 
from  time  to  time  hereafter,  owe  to  you,  dec. 
My  liability  under  this  guarantee  is  to  be 
limited  to  principal  sum,  in  running  account, 
of  1002." 

A  declaration  upon  this  guarantee  stated 
that  the  plaintiff,  confiding  in  the  promise  of 
the  defendant,  afterwards  supplied  S.  with 
goods  to  the  amount  of  852.  lOf.  9<2.,  and 
that,  although  the  credit  had  expired,  S.  had 
not  paid  for  them, — of  which  the  defendant 
had  notice  ;  and  alleged  for  breach,  the  non- 
payment of  the  amount  by  the  defendant,  on 
request : — Held^  that  the  guarantee  disclosed 
a  sufficient  consideration,  and  that  the  decla- 
ration was  good  on  general  demurrer.  White 
V.  Woodward,  810 

2.  Held,  also,  that  the  omission  to  give  rea- 
sonable notice  of  the  principal's  default,  if  it 
would  have  amounted  to  matter  of  discharge, 
should  have  been  pleaded.  llid. 


HABEAS  CORPUS. 
See  Prisoner. 

HUSBAND  AND  WIFE. 
I.  Conveyance  hy  Married  Woman  under 
3  4-  4  IT.  4,  c.  74. 
i.  Notarial  Certificate  ditpensed  with,]  —In  the 
case  of  an  acknowledgment  under  the  statute 
3  &.  4  W.  4,  c.  74,  taken  in  a  remote  part 
of  India,  the  court,  in  lien  of  a  notarial  certi- 
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ficate,  received  the  certificate  of  the  migor- 
general  in  command  of  the  district,  upon  pro- 
duction  o(  an  affidavit  stating  his  rank  and 
verifying  his  handwriting.  In  re  Mary  Jane 
Daly.  Page  12d 

ii.  Deecription  of  Party.]  —  In  the  certificate 
of  an  acknowledgment  under  the  7&.  4  W. 
4,  c.  74,  8.  64,  the  party  was  described  as 
**  Mary,  the  reputed  wife  of  A.  B.,  otherwise 
Mary  3.,  spinster."  She  was  similarly  de- 
scribed in  the  affidavit  of  verification,  and  in 
the  deed  itself. 

The  court  allowed  the  documents  to  be 
received  and  filed.    Ex  parte  Mary  Franci*. 

498 

iii.  Amendment  of  Certificate.]  — The  court  re- 
fused to  allow  the  amendment  of  the  certifi- 
cate of  the  acknowledgment  by  a  married 
woman  of  a  deed  conveying  an  interest  in 
land,  where  the  commission  issued  in  Janu- 
ary, 1848,  and  the  certificate,  erroneously, 
stated  the  acknowledgment  of  the  deed  to 
have  been  taken  in  February,  1847.  Ju  re 
Millard.  753 

iv.  Affidavit. — 1.  In  the  jurat  of  an  affidavit 
of  the  due  taking  of  an  acknowledgment  at 
Calcutta,  the  name  of  one  of  the  deponents 
was  interlined:— >HeU,  that  the  affidavit 
could  not  be  received.  In  re  Mary  Jane 
Fagan.  436 

2.  The  court  refuted  to  direct  the  officer  to 
receive  a  certificate  and  affidavit  of  an 
acknowledgment  under  the  3  &  4  W.  4,  c. 
74, — the  affidavit  having  an  interlineation  in 
an  important  part,  without  anything  to  de- 
note that  the  interlineation  had  been  made 
before  the  affidavit  was  sworn.  Worthing- 
ton,  in  re,  511 

8.  In  the  case  of  an  acknowledgment  to  bar 
dower,  under  the  3  &.  4  W.  4,  c.  74,  s.  77, 
the  affidavit  of  verification  and  notarial  cer- 
tificate may  be  upon  paper.    Ex  parte  Carr. 

496 

4.  A  statement  in  the  affidavit  of  verification 
of  an  acknowledgment  under  the  3  &  4  W. 
4,  c.  74,  that  it  was  taken  "  at  Madeira,*'  is 
sufficiently  precise.  Ex  parte  Betty  Hutch- 
ineon.  499 

5.  The  court  received  an  affidavit  sworn  be- 
fore the  British  consul  in  the  island  of  Ma- 
deira, the  jurat  describing  him  as  being 
authorised  by  the  laws  of  the  island  to 
administer  oaths  there;  and  the  affidavit 
being  accompanied  by  a  notarial  certificate 
to  the  same  effect.  Jbid. 

v.  Wife's  Provision.] — Where  the  amount  of 
the  consideration  which  forms  the  induce- 
ment for  a  married  woman  to  give  up  her 
interest  in  an  estate  was  too  small  (401.)  to 
form  the  subject  of  a  settlement,  and  the 
arrangement  was  that  the  amount  should  be 
paid  to  the  wife,  the  court  allowed  her  ac- 


knowledgment to  be  registered.    Es  parte 
WMer.  Page  179 


IMMATERIAL  ISSUE. 
See  Pleaduto,  III.  ii.  2. 

INFANT. 
The  resolution  of  Trinity  term,  3  Vict.,  declar- 
ing the  costs  of  the  application  to  be  conse- 
quential  on  making  a  judge*s  order  a  role  of 
court,  applies  where  the  party  sought  to  be 
charged  is  an  infant.  Beames  v.  Farley.  178 

INFERIOR  COURT. 
See  CouiiTT  Coubt. 

INITIALS. 
See  PLEADiiro,  IV. 

INSOLVENT  DEBTOR. 

I.  Order  for  Protection  under  7^8  Viet.  c.  96. 

See  Pleadikg,  III.  i. 

IL  Proof  of  Schedule^See  EviDZttcz,  11. 

And  see  Secokitt  for  Costs. 

INSURANCE. 
Constructive  Total  Loss. 
1.  Goods  were  received  on  board  a  ship  at 
Pernambuco,  on  freight  for  LiverpooL 
Whilst  proceeding  out  of  the  harbour  of  Per- 
nambuco, she,  by  perils  of  the  sea,  struck 
on  a  rock  and  a  bank,  and  received  so  much 
damage  as  to  render  it  necessary  for  her  to 
put  back  for  repair.  The  cargo  waa  accord- 
ingly landed,  and  the  ship  hove  down  an4 
surveyed ;  and  ultimately  the  master,  with 
the  concurrence  of  the  merchants  to  whom 
he  had  been  directed  by  the  owner  to  apply 
for  a  cargo,  caused  her  to  be  repaired.  The 
cost  of  the  repairs  exceeded  lOOOl. ;  which 
was  more  than  the  value  of  the  ship  when 
repaired.  Being  so  repaired,  the  ship  took 
on  board  the  same  cargo,  and  duly  arrived 
therewith  at  LiverpooL  The  master,  unable 
otherwise  to  raise  money  to  pay  for  the  re 
pairs,  pledged  the  ship,  fi-eight,  and  cargo  for 
the  sum  expended,  with  bottomry  premium 
of  20  per  cent.  As  soon  as  the  owner  re- 
ceived information  that  the  repairs  were 
likely  to  exceed  the  value  of  the  ship  when 
repaired,  he  gave  notice  of  abandonment  to 
the  several  underwriters  on  ship  md  freight. 
Upon  the  arrival  to  the  ship  at  Liverpool, 
she  was  seised  and  sold  under  process  of  the 
coiu't  of  Admiralty,  at  the  instance  of  the 
obligees  of  the  bottomry-bond,  to  whom  the 
proceeds  of  the  ship  (1675/.),  and  the  freight, 
(2200Z.),  were  paid  over. 

These  facts  appearing  upon  a  special  ver- 
dict,— upon  which  it  was  found   **that,  in 
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respect  of  the  premises,  the  owner,  and  the 
several  other  parties,  acted  bond  fide^  and 
that  the  owner  acted  without  laches,  and  as 
a  prudent  owner  of  ship  and  freight,  if  unin- 
sured, would  have  acted :" 

Hdd^  that,  under  the  circumstances,  the 
adventure  was  not  in  point  of  fact  abandoned, 
and  that,  as  it  was  not  found,  and  could  not 
be  inferred,  that  a  prudent  owner,  if  unin- 
sured, would  not  have  repaired,  the  under- 
writers on  freight  were  not  liable  as  for  a 
total  loss.  Chapman  v.  Ben»4>n,  Page  330 
2.  Held^  also,  that  the  court  was  not  at  liberty 
to  refer  to  the  finding  of  the  jury  upon  ano- 
ther issue, — that  the  Bkip  was  wholly  lost, — 
and  to  take  that  fact  as  found,  in  deciding 
whether  the  freight  was  wholly  bst,  and 
lost  by  a  peril  insured  against.  Ibid, 


JOINT  CONTRACTORS. 
Authority  to  bind  Co-cotUractor$, 

Certain  persons,  of  whom  the  defendant  was 
one,  associated  themselves  together  for  the 
publication  of  a  periodical  work,  under  cer- 
tain regulations,  one  of  which  was— that  a 
committee  (naming  them)  **  should  assist  the 
editor  in  promoting  the  prosperity  and  cir- 
culation of  the  work,  in  obtaining,  as  far  a» 
pot$ible  without  expenge^  literary  contribu- 
tions, and,  in  all  such  matters  connected 
with  the  work  as  the  editor  might  require, 
aid  in,  but  not  interfere  with,  the  editorial 
department  :*' — Heidi  that  this  gave  no  au- 
thority to  one  member  of  the  committee,  to 
contract  for  articles  to  be  paid  for,  so  as  to 
charge  the  proprietors.   Heraud  v.  Leaf.  157 

JOINT-STOCK  COMPANY. 
1.  Registration  and  Incorporation  of 
I,  The  first  count  of  the  declaration  stated, 
that,  by  a  certain  deed  made  on  the  1 1th  of 
June,  1845,  between  the  plaintiiTand  the 
defendants  (a  joint-stock  company,  therein 
described  as  registered  and  incorporated  in 
pursuance  of  the  7  &  8  Vict.  c.  110),  reciting, 
amongst  other  things,  that  the  said  company 
had  been  duly  formed  under  a  deed  of  settle- 
ment bearing  date  the  22d  of  May  then  last 
past,  in  consideration  of  the  plaintiff's  cove- 
nanting to  convey  his  interest  in  certain 
letters-paient  to  the  company  as  soon  as  an 
act  of  parliament  should  be  obtained  to  au- 
thorise it,  and  in  the  mean  time  licensing 
them  to  work  the  patents,— the  defendants 
oovenanted  to  pay  the  plaintiff  15,000/.  out 
of  the  money  raised  by  the  first  instalments 
or  calls  on  the  shares  of  the  said  company : 
Breaekt  that,  although  instalments  or  calls  on 
the  shares  were,  before  the  commencement 
of  the  suit,  paid  to  the  company,  out  of 
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which  thoy  might  and  ought  to  have  paid  the 
15,0002.,  and  although  a  convenient  andjea- 
sonable  time  for  the  payment  thereof  had 
elapsed  since  the  making  of  the  deed  and 
payment  of  the  instalments  or  calls,  the  com 
pany  had  not  paid  the  same. 

Third  plea, — that  the  deed  of  settlement 
in  the  first  count  mentioned  and  referred  to, 
was  obtained  by  fraud,  covin,  and  niisrepre 
sentation  of  the  plaintiff  and  others  in  col- 
lusion with  him  : — //irW,  bad,  on  general  de- 
murrer. Pilbrow  V.  Pilbrow't  Atmospkerit 
Eailway  Co,  Page  440 

2.  Fourth  plea, — that  the  registration  and  in- 
corporation of  the  said  company,  recited  in 
the  deed  in  the  first  count  mentioned,  were 
obtained  by  the  firaud,  covin,  and  misrepre* 
sentation  of  the  plaintiff  and  others  in  col< 
lusion  with  him : — Held,  bad,  on  general 
demurrer.  Ibid. 

3.  Eighth  plea^ — that  the  company  was  formed 
by  and  under  a  deed  of  settlement,  to  which 
the  plaintiff  was  a  party,  by  which  it  was 
agreed  that  the  directors  should,  as  soon  as 
conveniently  could  be  after  complete  regis- 
tration, pay  certain  expenses,  and  should 
also  pay  to  the  plaintiff,  with  and  out  of  the 
money  received  from  the  first  calls  on  the 
shares  of  the  said  company,  after  providing 
thereout  a  sufficiency  to  meet  the  necessary 
expenses  of  the  said  company,  the  said  sum 
of  15,000/.  in  cash  ;  and  that,  since  the  exe- 
cution of  the  deed,  no  calls  or  instalments 
had  been  raised  or  paid  to  or  received  by  the 
company,  sufficient  to  satisfy  the  necessary 
expenses  of  the  company,  and  the  15,000/., 
or  any  part  thereof: — Held,  bad,  on  special 
demurrer.  Ibid. 

4.  The  second  count  set  oiit  certain  articles  of 
agreement,  dated  the  12th  of  June,  1845,  be- 
tween the  plaintiff  on  the  one  part,  and  the 
company  (therein  described  as  registered 
and  incorporated  in  pursuance  of  the  7  &  8 
Vict.  c.  110,)  of  the  other  part,  reciting  the 
sale  of  the  letters-patent  to  the  company  for 
15,000/.,  whereby  it  was  agreed,  **  that  the 
sum  of  15,000/.  in  cash  should  be  paid  to  the 
plaintiff  as  soon  as  conveniently  could  be 
done  after  the  execution  of  the  said  articles, 
out  of  the  money  raised  by  the  first  instalments 
or  calls  on  the  shares  in  the  said  company  ; 
and  assigned  for  breach,  that,  although  the 
company,  within  a  convenient  and  reasonable 
time  after  the  execution  of  the  said  articles 
of  agreement,  to  wit,  on,  &c.,  could  and 
might,  by  calls  and  instalments  on  the  shares 
of  the  said  company,  have  raised  the  last-men- 
tioned sum  of  15,000/.,  and  a  convenient  and 
reasonable  time  for  raising  the  money,  and 
paying  the  same  hi  cash  to  the  plaintiff,  had 
elapsed,  the  company  had  refused  to  pay  the 
same: — Held,  on  general  demurrer  that 
the  breach  was  well  assigned.  Ibid 
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5.  Twenty>fir8t  plea, — that  the  said  company 
was  DOt  incorporated  by  any  charter  or  act  of 
parliament,  nor  was  the  same  duly  and  Uuo- 
fully  registered  and  incorporated  according 
to  the  form  of  the  statute,  and  in  the  said 
deed  and  articles  respectiTely  mentioned  : — 
Heldt  bad,  on  special  demurrer ;  the  defend- 
ants being  estopped,  by  the  recital  in  the 
deed,  from  denying  their  incorporation  ;  and 
the  plea  seeking  to  put  in  issue  matter  of 
law.  Page  440 

6.  Twenty-second  plea,-^hat  the  said  com- 
pany was  a  company  requiring  a  certi6cate 
of  complete  registration,  and  that,  at  the 
time  of  the  obtaining  a  certificate  of  com- 
plete registration,  the  company  was  not 
formed  by  a  deed  or  writing  under  the  hands 
and  seals  of  the  shareholders  therein,  or  any 
of  them,  in  pursuance  of  the  statute,  nor  was 
there  at  any  time  any  such  deed  of  settle- 
ment of  the  said  company  as  required  by  the 
statute  v^Jiddt  bad,  on  special  demurrer, 
for  the  aame  reasons  that  applied  to  the 
twenty-first  plea.  Ihid, 

II.  Cowmttneememt  of  Forwtation, 
I  The  26th  section  of  the  7  &  8  Vict.  c.  110, 
prohibits  the  transfer  of  shares  in  any  joint- 
stock  company  within  that  act,  the  formation 
of  loAacft  tkall  be  commenced  after  the  let  of 
November^  1844,  until  such  joint-stock  com- 
pany shall  have  obtained  a  certificate  of 
oomplete  registration. 

In  aasimnpsit  for  not  accepting  shares  in  a 
railway  company,  the  defendant  pleaded, 
that,  after  the  Istof  November,  1844,  divers 
persons,  exceeding  the  nmnber  of  twenty- 
five,  were  united  and  established  as  a  joint- 
stock  company  in  England,  for  the  purpose 
of  executing  certain  works  that  might  be 
carried  on  without  obtaining  the  authority 
of  parliament,to  wit,  for  the  purpose  of  mak- 
ing a  certain  railway  in  India ;  that  the  com- 
pany had  not  been  formed  or  eetabliehed,  either 
by  or  in  the  names  of  any  other  person  or 
persons,  or  in  any  way,  «i»  or  before  the  Ut 
day  of  Novewtber,  1844,  nor  had  the  company 
ever  at  any  time  been  incorporated  by  su- 
tute  or  charter,  &,c, ;  and  that  the  company 
had  not  obtained  any  certificate  of  complete 
registration,  under  the  7  &  8  Vict.  c.  110. 

At  the  trial,  it  was  proved,  that  one  S. 
went  to  Indie  in  1843,  for  the  purpose  of  pro- 
moting the  formation  of  railways  there  ;  that 
he  had  conversations  with  certain  persona 
there  touching  a  line  of  railway  between  M. 
and  D. ;  that  meetings  were  held  upon  the 
subject,  and  promises  of  assistance  were 
obtained  from  persons  who  agreed  to  be  par- 
ties to  a  company  for  that  purpose,  when 
formed ;  that,  in  July,  1644,  S.  procured  a 
draft  deed  of  settlement  to  be  prepared  in 
Indian  that  he  left  India  in  September,  1844.  ' 


and  during  his  homeward  voyage  drew  up 
a  report  upon  the  subject  of  the  proposed 
line  ;  that  S.  arrived  in  England  oh  the  3d 
of  November,  1844 ;  and  that  the  company 
was  provieionaUy  registered  in  May,  1845 
but  that  it  had  never  been  eampleidy  regis 
tered ; — 

Held,  that  there  was  no  evidence  to  go  tc 
the  jury,  that  the  formation  of  the  company 
had  been  commenced  before  the  let  of  No 
vember,  1844.  Baker  v.  Pla$kkt.  Page  263 
2.  Sembie,  that  the  plea,  though  good  after 
having  been  pleaded  over  to,  would  have 
been  bad  on  demurrer,  for  alleging  that  the 
company  had  not  been  fanned  or  eMtaUiMked 
on  or  before  the  1st  of  November,  1844, 
instead  o(  negativing,  in  the  terms  of  the 
statute,  that  the  formation  of  the  company 
had  been  eemuneneed  before  that  day.     Ibid. 

JUDGE'S  ORDER. 
Waiver  ofSee  Pkacticb,  IV.  i. 

JUDGMENT. 
Segittraiion  of  under  1  4-  2  Viet,  c  110. 
The  court  has  no  jurisdiction  over  the  senbr 
roaster  as  to  the  entry  of  particalara  of  a 
judgment,  for  the  purpose  of  charging  lands 
under  the  provisions  of  the  1  dt  2  Viet.  c. 
110,  s.  19. 

The  master  must  act  upon  his  ovm  diacre- 
tkm.    Ex  parte  John  Ne9».  155 

JUDGMENT  AS  IN  CASE  OF  A 

NONSUIT. 

See  Practice,  IV. 

JUDGMENT  NON  OBSTANTE 

VEREDICTO. 

See  Arbitkaxsht,  III. 

JURAT. 
See  ArriDATiT,  II. 

JUSTICE  OF  PEACE. 
See  CoirvicTiON. 


LANDLORD  AND  TENANT. 
Controet  of  Tenancy. 
1.  A.  held  premises  of  B.  under  p  lease  for 
three,  seven,  or  ten  years,  determinable  on 
notice ;  with  a  stipulation  that  the  amount 
of  a  quarter's  rent  should  be  paid  by  A.  on 
taking  possession,  which  was  to  be  alfowcd 
to  him  for  the  last  quarter's  rent  **  am  the  de- 
termination of  the  $aid  tenancy."  After  a 
notice  to  determine  the  lease  at  the  expira- 
tfon  o(  the  third  year  had  been  given,  and  be- 
fore its  expiration,  the  parties  verbally  agreed 
that  A.  should  oontinBe  tenant  for  another 
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year, — no  eipresB  mention  being  made  of 
the  terms  of  the  tenancy : — 

Held,  that  the  above  was  in  eubsiance  a 
stipulation  for  a  forehand  rent ;  and  that,  in 
the  absence  of  any  express  mention  of  other 
terms,  A.  continued  to  hold  subject  to  the 
terms  of  the  original  lease :  and  consequent- 
ly, that  the  payment  mode  on  taking  pos- 
session, was  applicable  to  the  last  quarter  of 
the  fourth  year.  Finehv.MiUer.  Page  428 
I  The  declaration  stated  that,  in  consideration 
that  the  defendants  had  become  and  were 
tenants  to  the  plaintiff,  of  certain  premises, 
npon  the  terms  (amongst  others]  that  they 
should  during  their  said  tenancy  keep  the  pre- 
mises in  repair,  the  defendants  promised  the 
plaintiff,  during  their  said  tenancy,  thereof, 
to  use  the  premises  in  a  tenant-like  maimer, 
and  to  keep  them  in  repair ;  that  the  said 
tenancy  of  the  defendants  continued  from, 
dec,  hitherto;  yet  that  the  defendants  did 
not  use  the  premises  in  a  tenant-like  man- 
ner, or  keep  them  in  repair. 

Plea,  that,  after  the  defendants  had  be- 
come tenants  to  the  plaintiff,  and  before  the 
committing  of  the  breach,  or  the  accrual  of 
the  cause  of  action  in  respect  thereof,  the 
plaintiff,  by  due  course  of  law,  conveyed, 
assigned,  granted,  and  assured  all  his  estate, 
&c.,of  and  in  the  demised  premises,  and  of 
and  in  the  reversion  expectant  on  the  deter- 
mination of  the  defendants*  said  tenancy,  to 
one  W.  B. ;  and  that  the  plaintiff  thence- 
forward,  and  before  the  accrual  of  the  cause 
of  action,  ceased  to  have  anything  in  the 
demised  premises,  and  the  defendants  thence 
ceased  to  be,  and  never  since  had  been, 
tenants  thereof,  to  the  plaintiff;  concluding 
with  a  verification : — 

Held,  that  the  plea  was  no  answer  to  the 
declaration;  the  tenancy  therein  alleged, 
being,  a  tenancy  under  the  plaintiff  and  hii 
ojftgfu.    Bickford  v.  Parson:  920 

LATENT  AMBIGUITY,  520  (a). 

LEASE. 
See  Vendor  and  Puechases. 

LIVERPOOL  NEW  GAS  COMPANY. 

See  AORBBMEMT,  2. 

LORD'S  DAY. 
See  Sunday  I'radino. 


MONEY  HAD  AND  RECEIVED. 
Where  Maintainable. 
Money  paid  by  A.  to  B.  upon  a  condition  which 
has  not  been  complied  with,  cannot  be  reco- 
vered as  money  had  and  received  to  A.'s 
use.    Hardingham  v.  Allen.  Page  793 

And  see  Bankrupt,  I.  1. 

MORTGAGE. 
See  Stamps,  I.  ii. 

MUTUAL  RELEASES. 
See  Arbitrament,  III. 


MADEIRA. 

Affidavits  sworn  at^See  Husband  and  Wifb, 

I.  iv.  4,  5. 

MASTER. 

Begiit  ration  of  Judgments  by,  under  1^2 

Vict.  e.  HO— 5ee  Judg  «knt. 


MUTUALITY. 
See  Contract,  II. 


NEW  TRIAL. 
See  Practice,  IX. 

NON  OBSTANTE  VEREDICTO. 
See  Arbitrament,  III. 

NOT  GUILTY. 
See  Pleading,  III.  iv. 

NUISANCE. 
See  Case,  I. 

NUL  TIEL  RECORD. 
Proof  of  issue  on. 
Upon  a  plea  of  nul  tid  record  of  a  judgment  in 
replevin  in  a  county  court,  under  the  9  &.  10 
Vict.  c.  95  '.-—Held,  that  an  allegation  that 
*'  it  was  adjudged  by  the  said  court  that  the 
plaintiff  should  take  nothing  by  his  said 
plaint," — was  not  sustained  by  a  certified 
copy  of  an  entry  in  the  minute-book  of  the 
county  ooiurt,  stating  that  the  cause  was 
*'  struck  out  for  want  of  jurisdiction,  a  dis- 
puted title  having  been  sworn  to.'*  Tubby 
V.  Stanhope.  790 

ORDER. 
Judge's  Order-^ee  Practice,  IV.  i. 

OUTLAW. 
SemUe,  that  an  outlaw  brought  before  a  judge 
by  summons,  is  entitled  to  be  heard  with- 
out reversing  his  outlawry,    in  re  William 
Pyne.  407 


PARTNERS. 
Mutual  Sights. 

In  September,  1646,  a  partnership  was  entered 
into  between  A.  and  B.,  the  terms  of  which 
were  never  definitively  arranged.  The  busi* 
ness  continued  to  be  carried  on,  in  the  name 
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tifi,  who  resided  some  distance  from  him, 
and  that  he  verily  believed  the  plaintiff  was 
not  quite  prepared  with  sufficient  evidence 
to  go  to  trial  earlier/' — was  held  to  present 
a  sufficient  excuse  to  entitle  the  plaintiff  to 
discharge  the  rule  upon  giving  a  peremptory 
undertaking.  Riehardu  v.  Hamer.   Page  582 

iii.  Default  t  after  Peremptory  Undertaking.] 
— Where,  in  pursuance  of  a  peremptory  un- 
dertaking, the  record  is  carried  in,  and  the 
cause  is  entered  for  trial,  but  is  made  a 
remanet,  the  plaintiff  is  entitled  to  discharge 
a  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit,  and  to  enlarge  the  peremptory  un-  i 
dertaking.    Rizzi  v.  Foletti.  852 

V.  Enlarged  Hulei,  I 

Where    the  party  who  has  to   show  cause  , 
against  a  rule,  moves  to  enlarge  it,  it  is  Ait  | 
duty  to  draw  up  and  secve  the  rule  for  that 
purpose ;  where  a  rule  is  enlarged  by  con- ' 
sent,  it  is  the  duty  of  the  party  who  originally 
moved  the  rule,  to  keep  it  alive,  by  drawing 
up  and  serving  the  enlarged  rule.    Batty  v.  i 
Marriott.  420  ^ 

VI.  Turning  Special  Gate  into  Special  Verdict.  ' 

The  court  refused  to  allow  a  special  case,  stated 
under  a  judge's  order  pursuant  to  the  3  &  4 
W.  4,  c.  42,  s.  25,  to  be  argued,  where  the 
court  was  to  draw  inferences  from  the  facts 
stated,  as  a  jury  might,  and  liberty  was  re- 
served to  either  party  to  turn  it  into  a  special 
verdict.     Eng$trom  v.  Brigklman.  419  . 

VII.  Right  to  Bfgin,  \ 

1.  In  ejectment,  the  lessor  of  the  plaintiff 
claimed  as  devisee  under  a  will  of  J.  S.  At 
the  trial,  the  defendants  admitted  the  seisin 
of  J.  S.,  and  the  due  execution  of  that  will,  ' 
and  that  the  plaintiff  was  primi  facie  entitled  ; 
under  it,  and  proposed  to  set  up  a  subsequent , 
will  revoking  the  first  will.  The  defendants  | 
were  permitted  to  begin: — Heldy  that  the 
plaintiff  should  have  been  permitted  to  begin.  '• 
Doe  d.  Bather  v.  Brayne.  655 

2.  Held,  also,  that  an  erroneous  ruling  with 
respect  to  the  right  to  begin,  is  ground  for  a 
new  trial ;  but  that,  at  all  events,  it  is  so, 
where  prejudice  has  resulted  from  the  course 
taken.  Ihid. 

VIII.  Setting  aside  Proceedinge. 

A  writ  or  summons  issued  on  the  8th  of  April, 
and  an  alias  on  the  10th  of  August.  The 
plaintiff  entered  an  appearance  to  the  alias, 
sec.  Stat.,  and  filed  a  declaration.  The  de- 
fendant (who  had  appeared  to  the  first  writ>, 
treating  the  declaration  as  a  declaration  in 
a  second  action,  pleaded  the  pendency  of  a 
former  action  for  the  same  cause.  The  plain- 
tifl'took  issuje  thereon  : — The  court  refused 
to  grant  the  defendnnt  a  rule  to  set  aside  the 
issue.    Nash  v.  Colder.  513 

IX.  New  Trial. 

Alleged  Miscarriage   of  Jury? — A    witness 


called  for  the  plaintiff,  in  answering  a  ques- 
tion put  to  him  by  the  defendant's  counsel  on 
cross-examination,  added  a  statement  which 
was  not  evidence,  and  of  which  the  judge  did 
not  make  a  note.  I'he  plaintiff's  counsel  in 
his  reply,  observing  upon  the  statement  so 
made,  was  interrupted  by  one  of  the  jury, 
who  had  understood  the  statement  in  a  sense 
opposite  to  the  truth.  The  plaintiff's  coun- 
sel thereupon  asked  the  judge  to  recall  the 
witness,  in  order  that  the  mistake  might  be 
corrected.  The  judge  refused  to  do  so,  say- 
ing that  the  statement  was  not  evidence, 
and  told  the  jury  that  they  must  not  take 
it  into  their  consideration  : — Hdd,  that  the 
decision  of  the  judge  was  correct ;  and  that 
the  possibility  of  the  jury's  having  per- 
mitted their  verdict  to  be  influenced  by  the 
statement,  was  no  ground  for  a  new  trial. 
Cattlin  V.  Barker.  Page  201 

X.  Amendment  of  Record,  pending  a  Writ  of 
Error. 

The  plaintiff  carried  in  the  roll,  and  gave  the 
defendant  (who  had  obtained  the  verdict) 
notice  to  complete  it.  The  defendant's  attor- 
ney finding  the  roll  apparently  complete 
down  to  the  end  of  the  postea,  merely  added 
the  usual  entry  of  the  amount  of  costs  ad- 
judged to  the  defendant.  A  writ  of  error 
being  afterwards  brought,  it  was  objected 
by  the  plaintiff,  before  the  court  of  error, 
that  there  was  no  entry  of  the  return  of  the 
nisi  prius  record ;  whereupon  the  judgment 
was  postponed,  in  order  to  give  the  defend- 
ant an  opportunity  to  apply  to  this  court  to 
amend  the  record.  The  plaintiff  having  re- 
fused to  consent  to  the  amendment,  upon  a 
summons  at  chambers,  and  there  being 
ground  for  supposing  the  omission  to  have 
been  the  act  of  the  plaintiff  himself, — the 
court  made  a  rule  absolute  for  amending  the 
record  at  his  expense.    Newton  v.  Boodle. 

206 
XI.   WrU  of  Trial. 

The  defendant,  appearing  and  consenting  to 
an  order  for  a  writ  to  try  the  issue  (two  is- 
sues being  joined),  was  held  to  be  estopped 
fi-om  moving  to  set  aside  the  writ,  which 
directed  the  sheriff  to  try  "  the  issues,*^  al- 
though he  objected  at  the  trial,  that  the 
writ  was  not  warranted  by  the  order.  7/iiai- 
Uestone  v.  Welham.  195 

PRESCRIPTIVE  RIGHT. 
Watercourse. 
In  case  by  a  reversioner  for  widening  a  chan- 
nel or  watercourse  in  a  close  in  the  occupa- 
tion of  his  tenant,  the  defendant  pleaded  a 
prescriptive  right,— enjoyed  for  twenty  years 
and  upwards,  as  of  right  and  without  inter 
ruption,  by  the  occupiers  of  a  certain  close, 
— to  a  watercourse,  and  also  a  right  to  enter 
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for  the  purpose  of  cleansing  and  scouring  the 
same,  when  necessnry,  as  appurtenant  to 
Che  said  close. 

The  replication  traversed  the  right  to  the 
watercourse,  and  the  right  to  enter  for  the 
purpose  of  cleansing  and  scouring : — 

Htld^  that  the  right  to  the  watercourse, 
and  the  right  to  scour  and  cleanse,  consti- 
tuted one  entire  right,  and  consequently 
that  such  right  was  properly  put  in  issue  in 
its  entirety.    Feier  y.  Danitl,         Page  568 

PRINCIPAL  AND  AGENT. 
iS«e  Factoh. 

PRISONER. 
Commitment  and  Cuntody  of, 
I.  The  court  refused  to  grant  a  kabea»  eorput 
to  bring  up  a  prisoner  under  sentence  of  the 
eourt  of  Queen's  Bench  for  a  misdemeanor, 
in  order  to  discuss  the  validity  of  the  war- 
rant under  which  he  was  committed.  In  re 
Eiehard  Dunn,  215 

S.  The  court  refused  to  grant  a  haheoB  corpus 
to  a  prisoner  in  custody  under  process  out 
of  the  court  of  chancery,  applied  for,  on  the 
ground  that  the  keeper  of  the  Queen's  pri- 
son had  improperly  removed  him  to  a  part 
of  the  prison  provided  for  prisoners  of  a  par* 
ticular  class.    Ex  parte  WUliam  Cobbeit. 

418 
PROHIBITION. 
See  County  Court,  II. 

PROTECTION. 
See  Pleading,  III.  i. 


QUARE  IMPEDIT. 
PleadingM  in. 
To  a  plea  in  quare  impedit,  the  plaintiff*  re- 
plied traversing  a  material  allegation  in  the 
plea,  and  adding  another  distinct  replication. 
The  court  ordered  the  second  replication 
to  be  struck  out,  with  costs.  ToUon  v.  The 
Bifhop  of  CarlUle.  761 

QUIETUS. 
Memorandum  in  lieu  of,  157  (a). 


RAILWAY  SCRIP. 
See  Detinue. 

REGISTRATION. 
See  Joint  Stock  Company,  I. 

RELEASES,  MUTUAL. 
See  Arbitrament,  III. 

RESTRAINT  OF  TRADE. 
Set  Contract,  II. 


RETRAXIT. 
See  Practice,  II.  6. 


SALE. 
See  Contract. 

Sunday  Trading. 
Vendor  and  Purchaser. 

SAMPLE. 
Sale  hy — See  Contract,  III. 

SECURITY  FOR  COSTS. 
See  Costs,  III. 

SETTING  ASIDE  PROCEEDINGS.    ' 
See  Practice,  VIU. 

SCIENTER. 
iSee  Case,  L  ii. 

SLANDER. 
The  venue  in  an  action  of  slander  cannot  be 
changed  on  $peeial  grounds  until  after  bsue 
joined.     Hodge  v.  Churchward,  495 

SOLD- NOTE. 
Material  Alteration— See  Contract,  III. 

SPECIAL  VERDICT. 
See  Practice,  VI. 

STAMP. 
L  OnDeede, 
i.  Conveyance.] — By  indenture  between  A. 
and  B., — reciting,  that  B.  having  become 
surety  on  behalf  of  A.  for  the  payment  of 
600/.  due  from  A.  to  C,  in  consideration 
of  C.'s  forbearing  proceedings  against  A., 
A.,  for  the  purpose  of  securing  to  B.  the 
payment  of  the  600/.  in  case  he  should  be 
required,  as  such  surety,  to  pay  the  same  to 
C,  had  executed  a  bond  to  &,  conditioned 
for  the  payment  to  B.,  his  executors,  &c.,a^ 
600/.  on  a  certain  day ;  and  that,  for  the  bet 
ter  securing  to  B.  the  payment  of  the  600/., 
in  case  he  should  be  required,  as  such 
surety,  to  pay  the  same  to  C,  A.  had  agreed 
to  grant,  &c.,  his  household  goods  and  ef- 
fects, &.C.,  to  B., — A.,  in  consideration  of  B. 
having  become  such  surety,  granted  unto  B. 
his  said  goods  and  effects,  dec,  unto,  and 
to  the  proper  use  and  behoof  of,  B.,  his 
executors,  Jlc.,  for  ever.  The  indenture 
contained  a  proviso  to  be  void  on  payment 
to  C.  of  600/..  with  interest,  on  a  given  day, 
— a  covenant  by  A.  with  B.  to  pay  the  600/. 
and  interest  to  C,  and  to  indemnify  B.,  his 
executors,  &c.,  from  the  payment  thereof, 
— a  covenant  by  A.  for  quiet  enjoyment  by 
B.  in  case  of  default, — a  covenant  to  insure 
— and  a  power  of  sale  for  payment  to  C.  of 
the  600/.  and  interest : — 
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Hdd,  that  this  indenture  was  properly 
stamped  with  the  ordinary  deed  tU.  15«.) 
stamp,  without  either  an  ad  valorem  or  a  25/. 
stamp. — the  bond  from  A.  to  B.  having  been 
stamped  with  the  progressive  duty  (5/.)  upon 
600/.     WatMon  v.  Macquire.  Page  836 

ii.  Mortgage.] — An  indenture  quadripartite  be- 
tween A..  B.,  C,  and  D.,  recited  that  A. 
was  entitled  to  certain  copyhold  land ;  that 
he  had  contracted  for  the  sale  of  it  to  D., 
who  had  been  let  into  possession,  and  had 
erected  certain  cottages  on  the  land ;  that 
D.  had  entered  into  an  agreement  to  mort- 
gage the  land  to  C.  for  400/. ;  that,  for  the 
purpose  of  carrying  the  agreements  for  mort- 
gage and  purchase  simultaneously  into  ef- 
fect, certain  surrenders  to  a  trustee  had  been 
made  by  A.  and  B.— the  one  by  direction 
of  D.,  to  such  uses  as  C.  should  appoint, 
and,  in  default  of  appointment,  to  the  use  of 
G.  and  his  heirs— the  other  to  the  use  of  D. 
and  bis  heirs,  subject  to  the  surrender  in  fa- 
vour of  C.     The  indenture  then  witnessed, 
that,  in  pursuance  of  the  agreements,  and 
in  consideration  of  the  premises,  A.  and  B. 
covenanted  with  C,  his  heirs  and  assigns, 
and  also  separately  with  D.,  his  heirs  and  as- 
•igns,  that  they  A.  and  B.  had  right  to  con- 
vey, for  quiet  enjoyment,  &c. ;  and  that,  in 
further  pursuance  of  the  agreements,  and  in 
consideration  of  the  premises,  D.  covenanted 
with  C.  for  payment  of  the  400/.  and  inte- 
rest,—with  power  of  sale  on  default,  a  pro- 
viso for  quiet  enjoyment,  and  a  declaration 
that  the  trustee  in  whom  the  copyholds  were 
vested,  should  stand  seised,  in  trust  for  the 
plaintiff,  his  heirs  and  assigns,  for  securing 
payment  of  principal  and  interest,  and,  sub- 
ject thereto,  for  the  defendant,  his   heirs, 
&c. : — Held,  that  this  indenture  was  not  an 
instrument  operating  upon  several  ••  matters 
or  things"  within  the  12  Ann.  stat.2,  c.  9, 
s.  24,  and  that  the  first  skin  was  therefore 
properly  stamped  with  a  single  35t.  stamp. 
Rushbrook  v.  Hood,  131 

lii.  Further  CAar^c.]— By  a  second  mdenture,  | 
aiade  between  D.  and  C.,— reciting  the  for- 
mer indenture,  that  D.  had  made  default  in 
payment  of  the  400/.  and  interest,  and  had 
applied  to  C.  to  lend  him  the  further  sum  of 
100/.,  which  C.  had  consented  to  do, — D.co- 
venanted  with  C,  bis  heirs,  &c.,  that  the 
copyhold  should  remain  further  charged  with 
the  100/.  and  interest,  and  that  C.  should 
hold  the  property  as  security  for  the  whole 
sum  of  500/.  and  interest : — 

Held,  that  this  indenture  operated  as  a 
further  charge,  and  therefore  was  properly 
stamped  with  a  30t.  stamp,  under  the  55  G 
3,  c.  184.  11^^ 

II.   On  Agreements, 
1.  In  an  action  a^rainst  the  acceptor  of  an  ac- 
commodation bill,  the  following  memoran- 


dum, with  reference  to  the  bill  declared  on. 
was  held  to  be  admissible  in  evidence  with- 
out a  stamp,— ••  I  hereby  acknowledge  that 
you  have,  for  my  accommodation,  accepted 
a  bill  of  even  date  herewith,  for  25/.,  paya- 
ble, d&c. ;  and  I  agree  to  provide  for  the  same 
when  due."    Notley  v.  Webb.         Page  834 
2.  By  a  memorandum  of  agreement  (contain- 
ing  words  of  present  demise),  A.  agreed  to 
let  certain  premises  to  B.  for  two  years,  at  a 
certain  rent,  and  that  B.  should  have  the 
right  of  purchasing  the  premises  at  the  end 
of,  or  at  any  time  during  the  term,  for  a 
given  sum,— "tt  being  understood  that  A. 
was  possessed  of  th«  same  premises  for  his 
own  life  and  the  life  of  Mrs.  M.,  and  the  sur- 
vivor of  them  :"— ITe/rf,  that  a  single  lease 
stamp   30*.  under  55  G.  3.  c.  84)  was  suffi. 
cient.     Wortkington  v.  Warrington,       536 
III.   Other  Documents. 
In  an  action  by  8.  F.,  a  coal-merchant,  against 
his  clerk,  to  recover  the  amount  of  money 
received  and  not  accounted  for,  the  plaintif 
having  proved  an  admission  by  the  defend- 
ant  on  the  15th  of  August,  that  a  sura  of  12/. 
was  due,  the  latter  offered  in  evidence  an 
unstamped  receipt,  of  a  subsequent  date,  for 
a  larger  amount.    This  being  rejected,  the 
defendant  gave  in  evidence  a  memorandum 
on  the  back  of  the  same  paper,  written  and 
signed  by  the  plaintiff,  as  follows .—"  Ba- 
lanced  up  to  this  day,  as  per  caah-book.    S 
F..  19  Nov."  :— 

Held,  that  this  memorandum  did  not  re- 
quire a  receipt  stamp,  and  was  properly  ad- 
mitted, without  producing,  and  without 
notice  to  produce,  the  cash-book  to  which  it 
.  referred,  which  was  in  the  plaintiff *8  pos- 
session.    Finney  v.  Tootell.  450 

STATUTE. 
Construction  of. 
Distinction    between    essential  provisions  in 
statutes,  and  such  provisions  as  are  direetorv 

only,  654  (o).  ^ 

STATUTE  OF  FRAUDS. 
See  SunDAY  Tridiivo. 

SUBSCRIBING  WITNJSSS. 
See  Evidence,  II. 

SUICIDE. 
•See  Covenant. 


SUNDAY  TRADING. 
1.  A.  agreed  to  purchase  of  B.  a  carriage,  then 
standing  in  the  shop  of  B.,  A.  at  the  same 
time  desiring  that  certain  alterations  might 
be  made  m  it.  The  alterations  having  been 
made,  the  carriage  was,  at  A.'a  request 
placed  in  the  back  shop.  On  Saturday,  the 
14th  of  November,  A.  called  at  the  Aop 
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and  requested  B.  to  hire  a  horse  and  man  for 
him,  and  to  send  the  carriage  to  his  house 
on  the  following  day,  in  order  that  he  might 
take  a  drive  in  it, — A.  having  previously 
intimated  his  intention  to  take  the  carriage 
out  a  few  times,  in  order  that,  as  he  was  go- 
ing to  take  it  abroad,  it  might  pass  the  cus- 
tom-house as  a  second-hand  carriage.  The 
carriage  was  accordingly  sent  to  and  used 
by  A.  on  the  Sunday,  A.  paying  for  the  hire 
of  the  horse  and  man.  A.  afterwards  refused 
to  take  or  to  pay  for  the  carriage  : — 

Heldf  that  there  was  a  sufficient  accept- 
ance of  the  carriage  by  A.  before  Sunday, 
the  15th  of  November,  within  the  17th  sec- 
tion of  the  29  Car.  2,  c.  3,  to  entitle  the 
plaintiff  to  recover  upon  a  count  for  goods 
bargained  and  sold.    Beaum&nt  v.  Brengeri. 

Page  301 

H.  Quaret  whether  the  statute  29  Car.  2,  c.  7, 

avoids  a  previous  parol  contract  for  the  sole 

of  goods,  whore  the  delivery  and  acreptanee 

take  place  on  a  Sunday  f  Ibid. 


TENANT  AT  SUFFERANCE. 
See  Estoppel. 

TENDER. 
I.  Proof  of. 

1.  A  tender  of  a  quarter*s  rent,  coupled  with  a 
demand  of  a  receipt  to  a  particular  day, — ^the 
contest  between  the  parties  being  whether 
one  or  two  quarters*  rent  were  due, — is  not 
a  valid  tender.    Finch  v.  Miller.  428 

2.  A.  demands  from  B.  U.  17t.  for  several 
matters,  including  10«.  for  a  particular  ser- 
vice performed  by  A.  B.  tenders  19«.  6d. 
This  will  not  support  a  plea  of  tender  of  10s. 
on  account  o^such  service.  Hardingham  v. 
Allen.  793 

II.  Of  part  of  an  entire  Demand. 

1.  A  tender  of  part  of  an  entire  demand  is  in- 
operative.    Dixon  v.  Clarke.  365 

2.  A  declaration  in  debt  on  .simple  contract 
containing  two  counts,  in  each  of  which  26/. 
was  demanded.  The  defendants  pleaded,  as 
to  the  causes  of  action  in  the  declaration 
mentioned,  as  to  5Z.  parcel,  &c.,  a  tender. 

The  plaintiff  replied — that,  before  and  at 
the  time  of  the  tender,  and  of  the  request 
and  refusal  after  mentioned,  and  until  and  at 
the  commencement  of  the  .action,  a  larger 
sum  than  ftZ.,  to  wit,  13Z.  15«.,  part  of  the 
money  in  the  declaration  demanded,  was 
due  from  the  defendants  to  the  plainti(f,  as 
one  entire  stem,  and  on  one  entire  contract 
and  liability,  and  inclusive  of,  and  not  sepa- 
rate or  divisible  from,  the  said  sum  of  5/., 
and  the  same  being  a  contract  and  liability 
by  which  the  defendants  were  liable  to  pay 
to  the  plaintiff  the  whole  of  the  said  larger 

VOL.  v.— 76  8 


sum  in  one  entire  sum  upon  request ;  and 
that,  after  the  last-mentioned  and  larger  sum 
had  become  so  due,  and  while  the  same 
remained  unp&id,  the  plaintiff  requested  of 
the  defendants  payment  of  the  last-men- 
tioned and  larger  sum,  of  which  the  said  5/. 
in  the  plea  mentioned  was  then  such  indivi- 
sible parcel  as  aforesaid ;  yet  that  the  de- 
fendants refused  to  pay  the  said  larger  sum  ; 
wherm>re  the  plaintiff  refused  the  said  51. : — 
Held,  on  special  demurrer,  that  the  repli- 
cation was  a  good  answer  to  the  plea ;  and 
that,  if  there  was  any  set-off,  or  other  just 
cause  for  not  paying  the  larger  sum,  it  should 
have  come  by  way  of  rejoinder.      Page  365 

TRADE  MARKS. 
Pirating—See  Case,  II. 

TRESPASS. 
I.  Where  Maintainable. 

1.  In  September,  1846,  a  partnership  was  en- 
tered into  between  A.  and  B.,  the  terms  of 
which  were  never  definitively  arranged.  The 
business  continued  to  be  carried  on,  in  the 
name#of  A.  and  B.,  in  a  shop  and  counting- 
house  forming  part  of  a  house  of  which  A. 
was  lessee,  down  to  the  25th  of  December, 
when  A.  caused  B.  to  be  served  with  a  no- 
tice to  dissolve  the  partnership.  On  the  2d 
of  January,  1847,  B.  broke  and  entered  the 
shop  and  counting-house  i—'Held,  that  he  was 
liable  in  trespass  ;  his  right  to  the  occupation 
of  the  premises  having  censed  with  the  de- 
termination of  the  partnership.  Benham  v  . 
Gray.  ,  138 

2.  A.  is  seised  in  fee  of  a  close,  upon  which 
»the  burgesses  of  B.  have  aright,  during  a 

certain  portion  of  the  year,  to  depasture  their 
cattle,  and  have,  during  that  period,  exclu- 
sive possession  of  the  close. 

A.  may  maintain  an  actioT\  of  trespass 
against  a  party  who,  during  that  period,  com- 
mits a  trespass  in  the  subsoil  by  digging 
holes,  but  not  against  one  who,  during  that 
period,  merely  rides  over  the  close.  Cox  v. 
Glue.  533 

3.  By  indenture  between  A.  and  B.,  —  re- 
citing, that  B.  having  become  surety  on 
behalf  of  A.  for  the  payment  of  600Z. 
due  from  A.  to  C,  in  consideration  of 
C.*s  forbearing  proceedings  against  A., 
A.,  for  the  purpose  of  securing  to  B.  the 
payment  of  the  600Z..  in  cape  he  should  be 
required,  as  such  surety,  to  pay  the  same  to 
C,  had  executed  a  bond  to  B..  conditioned 
for  the  payment  to  B.,  his  executors.  &c..of 
600/.  on  a  certain  day  ;  and  that,  for  the  bet- 
ter securing  to  B.  the  payment  of  the  600/., 
in  case  he  should  he  required,  as  such 
surety,  to  pay  the  same  to  C  A.  had  agreed 
to  grant,  &c..  his  household  goods  and  ef- 
fects, &c.,  to  B., — A.,  in  consideration  of  B. 
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having  become  such  surety,  granted  unto  B. 
his  said  goods  and  effects,  dec,  unto,  and 
to  the  proper  use  and  behoof  of,  B.,  his 
executors,  &c.,  for  ever.  The  indenture 
contained  a  proviso  to  be  void  on  payment 
to  C.  of  6002.,  with  interest,  on  a  given  day, 
— a  covenant  by  A.  with  B.  to  pay  the  600/. 
and  interest  to  C,  and  to  indemnify  B.,  his 
executors,  &c.,  from  the  payment  thereof, 
— ^a  covenant  by  A.  for  quiet  enjoyment  by 
B.  in  case  of  default, — a  covenant  to  insure, 
— and  a  power  of  sale  for  payment  to  C.  of 
the  600/.  and  interest : — 

Heldt  that  B.  might  maintain  trespass 
against  the  sheriff  for  seizing  these  goods 
under  tifi,fa.  against  A.,  notwithstanding 
that  up  to  the  time  of  the  seizure  they 
remained  in  A.*s  possession.  Watton  v. 
Macquire,  Page  836 

II.  Damages  in, 
A.*s  carriage  was  driven  against  the  wheel  of 
B.'s  chaise  :  the  collision  threw  a  person 
who  was  in  the  chaise  upon  the  dashing- 
board  ;  the  dashing-board  fell  on  the  back 
of  the  horse  and  caused  him  to  kick,  and 
thereby  the  chaise  was  injured  : — If  eld,  that 
B.  was  entitled  to  recover  in  trespass  against 
A.  damages  commensurate  with  the  whole 
of  the  injury  sustained.  Gilbertson  v.  Rich- 
ardson, 502 
And  see  Assault. 

Conviction. 
Practice,  II.  3. 

TRIAL. 
E\gki  to  begin — See  Practice,  VII. 

TROVER. 
In  trover,  the  defendant  pleaded  that  A.,  being 
lawfully  possessed,  lost  the  goods,  which 
came  into  the  hands  of  B.,  and  the  defend- 
ants, as  servants  of  A.,  took  them  from  B. 
Held^  that,  under  a  replication  de  injurid, 
the  plaintiff  might  set  up  a  conveyance  from 
A.  to  the  parties  under  whom  he  claimed. 
Eyre  v.  Scovell,  702 


USE  AND  OCCUPATION. 
See  Estoppel. 


VARIANCE. 
See  Pleadinq,  II. 


VENDOR  AND  PURCHASER 
Contract  for  Title. 
By  a  memorandum  of  agreement  (contain- 
ing words  of  present  demise),  A.  agreed  to 
let  certain  premises  to  B.  for  two  years,  at  • 
certain  rent,  and  that  B.  should  have  the 
right  of  purchasing  the  premises  at  the  end 
of,  or  at  any  time  during  the  term,  for  a 
given  sum, — "it  being  understood  that  A. 
was  possessed  of  the  same  premises  for  his 
own  life  and  the  life  of  Mrs.  M.,  and  of  the 
survivor  of  them  :" — Held,  that  by  this  agree- 
ment, A.  bound  himself  to  make  title  to  the 
.  premises  for  ihe  lives  of  himself  and  M.,  and 
the  life  of  the  survivor.  Worthington  v. 
Warrington.  Page  536 

VENUE. 
I.  Changing. 

1.  In  an  action  upon  a  banker's  check,  the 
venue  cannot  be  changed  upon  the  common 
affidavit.     IVebb  v.  Inwards.  483 

2.  The  venue  in  an  action  of  slander  cannot  be 
changed  on  special  grounds  untU  after  issae 
joined.  Hodge  y.  Churchward,  495 
II.   Undertaking  to  give  Material  Evidence. 

Where  the  venue  is  restored,  upon  the  usual 
undertaking, — semble,  that  the  plaintiff  is 
bound  to  give  material  evidence  in  the  origi- 
nal county,  without  any  proof  of  the  under- 
taking being  given  on  the  defendant's  part. 
But,  supposing  such  proof  to  be  necessary, 
the  undertaking  would  be  sufficiently  proved 
by  the  production  of  an  office-copy  of  the 
rule.     Streeter  v.  Bartlett.  563 


WAGER. 
See  Gaximg. 

WATERCOURSE. 
See  Prescriptive  Riobt. 

WITNESS. 
Competency  of— See  Evidence,  L 

WRIT  OF  ERROR. 
Frivolous. 
The  court  refused  to  treat  an  assignment  of 
error  as  frivolous,  where  the  ground  of  error 
assigned  was  that  a  ca.  sa.  had  been  awarded 
since  the  7  &•  8  Vict.  c.  96,  against  a  plaintiff 
who  had  been  nonsuited.  Newton  v.  Lord 
A,  Canyngham.  749 

WRIT  OF  TRIAL. 
See  Practice,  XL 
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REGISTRATION    CASES. 


I.  Cases  decided  upon  the  CoMtntclion  of  the 
Reform  Act.  2  W.  4,  e.  45.  Page  961 

II.  Cases  decided  upon  the  Construction  of  the 
Registration  Act,  6  <{•  7  Viet,  c,  18.     961 

III.  Practice  and  Course  of  Proceeding  upon 
Registration  Appeals.  962 

IV.  Particular  Points.  963 


I.  Cases  upon  the  Construction  of  the  Reform 
Act,  2  W.  4,  c.  45. 

Section  20. — Occupation  as  Tenant. 
Committee  if  Lunatic's  Estate.]— Held,  that  the 
cominittee  of  a  lunotic*8  estate,  who  has  to- 
ken into  his  own  occupation  part  of  the  land, 
charging  himself, — in  the  account  rendered 
by  him  to  the  court  of  Chancery,  and  allow- 
ed by  the  master,— with  a  yearly  sum  as 
"  rent,"  does  not  thereby  become  an  occu- 
pying tenant  within  the  2  W.  4,  c.  45,  s.  20. 
Burton,  app.,  Langham,  resp.  92 

Section  27. -^Sufficiency  of  Qualification. 

1.  B«tWm/r.]— Where  the  revising  barrister 
finds  a  certain  erection  to  be  a  **  building'* 
within  the  2  W.  4,  c.  45,  s.  27,  and  gives  a 
description  of  it  that  does  not  necessarily 
show  that  it  cannot  be  a  building  within  the 
act,  the  court  will  not  interfere  with  his  de- 
cision.    Watson^  app.,  Cotton,  resp.         51 

2.  Apartments. — Non-residence  of  Landlord.] 
— One  who  has  the  exclusive  occupation  of 
apartments  in  a  house,  at  a  rent,  having  a 
key  of  the  outer  door,  and  free  and  uncon- 
trolled access  thereto  at  all  times — the  land- 
lord occupying  a  portion  of  the  premises, 
but  not  residing  therein — ^is  entitled  to  be 


registered  as  tenant  of  a  "  building"  within 
the  2  W.  4,  c.  45,  s.  27 ;  dubilante  V.  Wil- 
liams, J.  Toms,  app.,  Luckett,  resp.  13 
t.  Coun«mg-Aow*«.]— A.  occupied  as  a  count- 
ing-house, a  room  in  a  house,  the  landlord 
of  which  also  had  a  counting-house  there, 
but  did  not  reside  there.  There  was  an  outer 
door,  which  was  locked  at  night.  A.  had 
no  key  of  this  door,  nor  was  there  any  key- 
hole on  the  outside.  A  person  employed 
and  paid  by  the  landlord  lived  in  the  house, 
for  the  purpose  of  protecting  the  premises, 
and  letting  in  the  several  tenants  wjien  the 
outer  door  was  closed : — He2d,  that  A.  was 
tenant  of  a  counting-house,  within  the  2  W. 
4,  c.  45,  8.  27.  Downing,  app.,  Luckett, 
resp.  40 


II.    Cases  decided  upon  the  Construction  of  the 
Registration  Act,  6  ^  7  Vict.  c.  18. 
Section  A.— Change  in  Qualification. 

One  who  is  on  the  register  as  entitled  to  vote 
for  a  county  in  respect  of  an  occupation  of 
land  above  50Z.  a  year,  but  who  ceases  to 
occupy  the  same  land,  and  enters  upon  the 
occupation  of  other  land,  within  the  twelve 
months  next  preceding  the  31st  of  July,  does 
not  "retain  the  same  qualification  as  de- 
scribed in  such  register,"  within  the  mean- 
ing of  the  6  &.  7  Vict.  c.  18,  s.  4,— although 
the  description  in  the  register  be  general, 
and  sufficiently  large  to  embrace  either  oc- 
cupation ;  and  therefore  he  is  bound,  under 
sect.  73,  to  send  in  a  new  claim  in  respect  of 
such  substituted  occupation.  Burton,  app., 
Gery,  resp.  7 

Section  17. — Notice  of  Objection. 

1.  Service  of]  —The  proof  of  service  of  a  notiea 
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of  objection  was  as  follows:  —  The  party 
employed  to  serve  it,  went  to  the  plnce  of 
abode  of  the  voter,  as  described  in  the  list, 
between  9  and  10  o'clock  at  night  on  the 
25th  of  August,  and  knocked  several  times 
8t  the  door  ;  no  person  answering,  he  put 
the  notice  inside  the  door,  and  there  left  it. 
The  revising  barrister  having  decided  that 
the  time,  and  mode  of  service  were  unrea- 
sonable— the  court  confirmed  his  decision. 
Watfofh  app-i  -P»'^  fesp.  Page  77 

Semhle,  thai  the  sufficiency  of  the  service 
A'as  a  question  for  the  revising  barrister.  Jbid. 
Quarct  as  to  the  sufficiency  of  the  service 
s,^  a  notice  of  objection,  by  putting  ii  under 
he  door  of  the  house  in  which  the  party  re- 
sides, unles  she  occupies  the  whole  house. 

Ibid. 
%  Detcriptitm  of  the  Objector.] — In  a  notice  of 
•  bjection,  under  the  6  &>7  Vict.  c.  18,  s.  17, 
»^hed.  (B)  No.  U,  to  a  party's  right  to  be  re- 
g.stered  for  the  borough  of  C,  the  objector 
described  himself  thus : — **  J.  F.,  of  5,  Sher- 
borne Street,  on  the  list  of  voters  for  the  pa- 
rish of  C.:" — Held,  sufficient.  Sheldon, 
.  app.,  Flatther,  reap.  14 

Whether  or  not  the  description  is  sufficient, 
may  either  be  matter  of  law  or  matter  of  fact, 
according  to  the  circumstances  of  each  par- 
ticular case.  Ibid, 

Section  40. — Amendment  at  the  Revision, 

1.  The  6  &  7  Vict.  c.  18,  s.  40,  empowers  the 
revising  barrister  to  insert  the  qualification 
of  a  voter  in  the  list,  where  it  has  been 
wholly  omitted,  or  to  amend  the  description 
where  it  is  insufficiently  stated ;  but  it  does 
not  authorise  him  to  amend  a  qualification 
imperfectly  stated,  by  adding  a  new  qualifi- 
cation.    Onion*,  app.,  Bawdier,  resp.        65 

2.  In  a  list  of  borough  voters,  the  qualification 
of  the  appellant  was  described  in  the  third 
column  as  '*  house  in  succession,*'  and,  in 
this  fourth,  to  be  situate  in  "  Butcher  Row." 
It  appeared  that  the  qualification  in  truth 
consisted  of  the  successive  occupation  by 
the  party  of  two  houses,  one  in  Butcher 
Row,  the  other  in  Coleham,  in  the  same  bo- 
rough ;  and  the  revising  barrister  was  called 
upon  to  amend  the  description,  by  adding  an 
t  to  the  word  hoiue  in  the  third  column,  and 
inserting  Coleham  in  the  fourth ;  which  he 
declined  to  do: — Held,  that  the  proposed 
amendment  was  not  one  which  it  was  com- 
petent to  the  revising  barrister  lo  make. 

Jbid, 
Section  44. — Confolidated  AjtpenU. 
I.  The  revising  barrister  has  no  power,  under 
the  44th  section  of  the  6  &  7  Vict.  c.  18,  to 
consolidate  appeals  that  do  not  depend  \x\ton 
the  same  state  of  facts,  and  upon  the  same 
decision  in  point  of  law.  Prior,  app.,  Wo' 
ring,  resp.  56 


2.  Where,  therefore,  a  consolidated  case  was 
stated,  involving  the  right  of  four  several 
persons  to  be  registered  as  voters,  and  show 
ing  different  facts  as  applicable  to  each — the 
court  dismissed  the  appeal,  for  want  of  ju 
risdiction.  Page  56 

Section  62. — Notice  of  Intention  to  proaoeuto 
Appeal. 

The  court  has  no  power  to  entertain  an  appeal 
(where  the  respondent  fails"  to  appear),  un- 
less the  appellant  has  served  upon  the  re- 
spondent a  notice — under  the  6  &  7  Vict, 
c.  18,  8.  62— of  his  intention  to  prosecute 
the  appeal,  ten  clear  days  before  the  Jir$t 
day  appointed  by  the  court  for  hearing  ap- 
peals, exclusive  both  of  the  day  of  service 
of  the  notice  and  of  the  day  so  appointed. 
Clarke,  app.,  Beaton,  resp.  76 

Section  73.— iV«o  Claim. 
One  who  is  on  the  register  ae  entitled  to  vote 
for  a  county  in  respect  of  an  occupation  of 
land  above  502.  a  year,  but  who  ceases  to 
occupy  the  same  land,  and  enters  upon  the 
occupation  of  other  land,  within  the  twelve 
months  next  preceding  the  3l8t  of  July,  does 
not  "retain  the  same  qualification  as  de- 
scribed in  such  register,"  within  the  mean- 
ing of  the  6  &  7  Vict.  c.  18,  s.  4,— although 
the  description  in  the  register  be  general, 
and  sufficiently  large  to  embrace  either  oc- 
cupation ;  and  therefore  he  is  bound,  under 
sect.  73,  to  send  in  a  new  claim  in  respect  of 
such  substituted  occupation.  Burton,  app., 
Gery,  resp.  7 

Section  100. — Service  of  Notice  by  Post. 
Address.]  — The  service  of  a  notice  of  objec- 
tion by  posti  under  the  6  &.  7  Vict.  c.  18,  s. 
100,  is  not  proved  by  the  production  of  a 
stamped  copy,  similar  in  all  respects  to  the 
notice  left  with  the  postmaster,  save  that  it 
has  no  external  address;  such  copy  not  be- 
ing  a  "stamped  duplicate,*^  within  the 
meaning  of  the  act.  Burch,  app.,  Edwards, 
resp.  45 


III.  Practice  and  Course  of  Proceeding  upon 
Registration  Appeals, 
\  1.  Delivery  of  Paper-books.] — ^The  court  will 
I      not  permit  paper-books  on   appeals  under 
the  7  &  8  Vict.  c.  18,  to  be  delivered  after 
the  proper  time,  without  an  affidavit  assign- 
ing some  sufficient  excuse  for  the  default. 
Palmer,  app.,  Allen,  resp.  1 

The  confusion  resulting  from  the  transfer  ol 
the  attorney's  business  about  the  time  when 
the  paper-books  should  have  been  delivered, 
was  held  a  sufficient  excuse  on  the  appel- 
lant's part  for  their  non-delivery  indue  time, 
— ^no  books  having  been  delivered  by  the 
respondent.  Jbid. 
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S.  Hearing  Apptah.]^'The  respondent  not 
appearing,  upon  an  appeal  being  called  on, 
the  appeal  will  be  dismissed,  unless  the  ap- 
pellant is  prepared  with  an  affidavit  of  the 
due  service  of  the  notice  to  the  respondent, 
required  by  the  6  Sl  7  Vict.  c.  18,  s.  62,  or 
with  a  special  affidavit  of  circumstances  to 
bring  him  within  the  proviso  in  s.  64.  Aid- 
worth,  8pp.,  Dore,  resp.  Page  87 

3.  Postponing  of  the  Hearing.] — The   deci- 
sion of  the  revising  barrister  was  not  given 
until  Saturday,  the  30th  of  October.    The 
notice  to  the  respondent,  under  the  6  &.  7 
Vict.  c.  18,  8.  62,  was  served  on  Tuesday,  I 
the  2d  of  November,  the  first  day  appointed  | 
for  hearing  the  appeals  being  the  11th: — ' 
Held,  that  the  case  was  within  the  proviso  ' 
in  s.  64,  empowering  the  court  to  postpone  , 
the  hearing  where  there  has  not  been  rea-  j 
sonable  time  to  give  the  notice.    Palmer,  \ 
app.,  Allen,  resp.  5. 

IV.  Particular  Pointe 
Address  on  notice  sent  by  post,  45. 


Amendment,  65. 
Apartments,  23. 
Building,  23,  51. 
Change  of  qualification,  7. 
Consolidated  appeals,  56. 
Costs,  55. 

Counting-house,  40. 
Description  of  objector,  14. 
Fact,  question  of,  14,  77. 
Hearing  Appeal,  87. 

postponing  hearing,  5. 
Inmate,  29  id). 
Lunatic,  committee  of,  92. 
New  claim,  7. 
Notice  of  objection,  14,  77,  79, 

address,  where  sent  by  post,  45. 

to  prosecute  appeal,  76. 
Objection,  notice  of,  14,  77,  79. 

address,  where  sent  by  post,  45. 
Occupying  tenant,  92. 
Paper- books,  delivery  of,  1,  3. 
Service  of  notice,  77,  79. 
Successive  occupation,  65. 
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